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PREFACE. 


\ 


TH E Fifth Edition of the following Work 

which was received by the Profeſſion with 
approbation, made its appearance five years ago; 
ſince which, the Author has employed much 
time and uſed great attention to make it till 


more worthy of reception. 


In the preſent Edition there will be found 
many material alterations, and alſo conſiderable 
additions. The new Rules of Court are inſerted, 


and the Adjudications continued down to the 
end of the laſt Term, moſt of the Caſes in which 


are inſerted in the Addenda, at the end of 
title Error, p. 752. 


If any inaccuracies ſhould yet remain, the 
Author truſts that the Profeſſion will view them 


with their accuſtomed candor. 


The 


P R E F A C E. 


The Author could not conclude without re- 
turning thanks to Mafter Forfer, for much uſe- 
ful information received from him during the 
progreſs of the preſent, as well as the former 
Editions of this Work, and for the very liberal 
manner in which it was communicated. 


THE 
AUTHORITY and FURISDICTION 


OF THE 


COURT os KING's BENCH. 


HE primary objects of the law are the œHablißb- 
T ment of rights, and the prohibition of wrongs ; 

and to accompliſh the redreſs of injuries, courts 
of juſtice are inſtituted in every civil ſociety, in order 
to protect the weak from the inſults of the fronger, by 
expounding and enforcing thoſe laws, by which rights 
are defined, and wrongs prohibited. This remedy is 
therefore principally to be ſought by application to 
theſe courts of juſtice, which, in all inſtances of an in- 
jury being committed, either inflicts a puniſhment on 
the offender, or gives a recompenſe to the perſon injured. 


A court defined to be a place wherein juſtice is Court defined. 


duly adminiſtered. Co. Lit. 58. And as, by our ex- 
cellent conſtitution, the ſole executive power of the 
laws is veſted in the perſon of the king, it will follow, 
that all courts of juſtice, which are the medium by 
which he adminiſters the laws, are derived from the 
power of the crown. For whether created by act of 
parliament, letters patent, or ſubſiſting by preſcription, 
(the only methods by which any court of judicature 
can exiſt,) the king's conſent in the two former is ex- 
preſsly, and in the latter impliedly given. In all theſe 
courts the king is ſuppoſed, in contemplation of law, 
to be always preſent; but as that is in fact impoſſible, 
he is there repreſented by his judges, whoſe power is 
only an emanation of the royal prerogative. 

For the more ſpeedy, univerſal, and impartial ad- 
miniſtration of juſtice between ſubject and ſubject, the 
law hath appointed a prodigious number of courts, 
{ome with a more limited, others with a more _ 

Ve 


Courts of record. 


. 


By Saxon cone 
fiitution only 
one ſuperior 
eourt. 
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ſive juriſdiction; ſome conſtituted to inquire only, 
others to hear and determine ; ſome to determine in 
the firſt inſtance, others upon appeal, and by way of 
review. 

All courts of record are the king's courts, in right 
of his crown and royal ad and therefore no other 
court hath authority to fine or impriſon; ſo that the 
very erection of a new juriſdiftion with power of fine 
or impriſonment, makes it inſtantly a court of record. 


Finch's Law. 235. Salk. 200. 12 Mod. 388, The 


courts of Weſtminſter are the ſuperior courts of the 


kingdom, and have a ſuperintendency over all other 
courts by prohibitions, if they exceed their juriſdiction, 
or writs of error, and falſe judgments of their pro- 
ceedings. Carth. 11, 12. 
By the ancient Saxon conſtitution, there was only 
one ſuperior court of juſtice in the kingdom : and that 
had cognizance both of civil and ſpiritual cauſes, 112, 
the wittenagemote, or general council, which aſſembled 
annually, or oftener, wherever the king kept his Eater, 
Chriſtmas, or Mhitſuntide, as well to do private juſtice 
as to conſult upon public buſineſs: but at the con- 
queſt, the eccleſiaſtical juriſdiction was diverted into 
another channel. The conqueror, fearing danger from 
thoſe annual parliaments, eftabliſhed a conſtant court 
in his own hall, called by ancient authors aula reg ia, 
or aula regis, which was compoſed of the king's great 
officers of ſtate reſident in his palace, and attendant on 
his perſon, aſſiſted by certain perſons learned in the 
laws; all of whom had a ſeat in the aula regia, and 
formed a kind of court of appeal, or rather of ad- 
vice, in matters of great moment and difficulty. All 
theſe, in their ſeveral departments, tranſacted all ſe- 
cular buſineſs both criminal and civil, and likewiſe 
matters of the revenue; and over all preſided one ſpe- 
cial magiſtrate, called the chief jufticiar, or capitalis 
juſticiarius totius Angliæ, who was the principal miniſter 
of ſtate, the ſecond man in the kingdom, and by vir- 
tue of his office guardian of the realm in the king's 
abſence. And this officer it was, who principally de- 
termined all the vaſt variety of cauſes that aroſe in this 
extenſive juriſdiction; and, from the plenitude of his 
power, grew at length obnoxious to the people, and 
dangerous to the government which employed him. 


I. Glaſſ 2: i 
Spe of 335 332, 333 This 
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This great univerſal court being bound to follow 
the king's houſehold in all his progreſſes and expedi- 
tions, the trial of common cauſes therein was found 
very butthenſome to the ſubject: wherefore king Jobn, 
who dreaded alſo the power of the jufficiar, very rea- 
dily conſented to that article which now forms the 
eleventh chapter of magna carta, and enadts, That 
&* cormmunia placita non ſequantur curiam regis, fed le- 
« neantur in aliquo loco certo. This certain place 
was eſtabliſhed in Weſtminſter-hall, the place where 
the aula regis originally fat, when the king reſided in 
that city, and there it hath ever fince continued. And 
the court being thus rendered fixed and ſtationary, the 
judges became fo too; and a chief; with other juſtices 


of the common pleas, was thereupon appointed, with 


juriſdiction to hear and determine all pleas of land, and 
injuries merely civil between ſubject and ſubject. 

The aula regia being thus ſtripped of a conſiderable 
branch of its juriſdiction, and the power of the zufticrar 
being alſo conſiderably curbed by many articles in the 
great charter, the authority of both began to decline 
2pace under the long and troubleſome reign of ing 
Henry the third. And in further purſuance of this 
example, the other ſeveral offices of the chief jaficiar 
were, under Edward the firſt, (who new-modelled the 
whole frame of the judicial polity,) ſubdivided and 
broken into diſtin courts of judicature, A court 
of chivalry was erected, over which the conſtable 
and marſhal] preſided; as did the ſteward of the 
houſehold over another, conſtituted to regulate the 
king's domeſtic ſervants, The high ſteward, with the 
barons of parliament, formed an auguſt tribunal for 
the trial of delinquent peers; and the barons reſerved 
to themſelves in parliament the right of reviewing the 
ſentences of other courts in the laſt reſort. The diſ- 
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The court of 
king's bench 
bound to follow 
the kiog, 


The aul reaia 
Rripped of a 
branch of its 
juriſdiction. 


tribution of common juſtice between man and man 


was thrown into ſo provident an order, that the great 
Judicial officers were made to form a check upon 
each other, the court of chancery iſſuing all original 
writs under the great ſeal to the other courts ; the 
common pleas being allowed to determine all cauſes 
between private ſubjects; the exchequer. managing the 
king's revenue; and the court of &ing's bench retaining 
all the juriſdiction which was not cantoned out to other 
courts, and particularly the ſuperintendance of all the 
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Court of K. B. 
is the ſupreme 
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remnant of the 
aul regias 
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Termed the 
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reſt by way of appeal; and the ſole cognizance of 
pleas of the crown, or criminal cauſes, | 

The court of king's bench is the ſupreme court of 
common Jaw in the kingdom; and is fo called, becauſe 
the king uſed formerly to fit there in perſon ; it con- 
ſiſts of a chief juſtice and three puiſne juſtices, who are 
by their office the ſovereign conſervators of the peace, and 

preme coroners of the land. Yet, though the king 
himſelf uſed to fit in this court, and till is ſuppoſed to 
do ſo, he did not, neither by law is he empowered to 
determine any cauſe or motion, but by the mouth of 
his judges, to whom he hath committed his whole ju- 
dicial authority. 4 Inſt. 71. 73. 

This court is the remnant of the aula regia, and is 
not, nor can be, from the very nature and conſtitu- 
tion of it, fixed to any certain place, but may follow 
the king's perſon wherever he goes; for which reaſon 
all proceſs by original, iſſuing out of this court in the 
king's name, is returnable, ** ubicungue fuerimus in 
« Anglia.“ 

For ſome centuries paſt it hath uſually fat at Ve. 
minſter, being an ancient palace of the crown; and we 
find that after Edw. I. had conquered Scotland, it 
actually fat at Roxburgh. Hal. Hiſt. C. L. 200. 

It is termed the cuſtas morum of all the realm, and 
by the plenitude of its power, wherever it meets with 
an offence contrary to the firſt principles of juſtice, 
and of dangerous conſequences (if not reſtrained), 
adapts a proper puniſhment to it. 2 Haw. Pl. C. b. 
Sid. 168. 

It has a peculiar juriſdiction, not only over all 
capital offences, but alſo over all other miſdemeanors 
of a public nature, tending either to a breach of the 
peace, or to oppreſſion or faction, or any manner of 
miſgovernment; and it is not material whether ſuch 
offences being manifeſtly againſt the public good, 
directly injure any particular perſon or not. 4 nf. 71. 
11 Co. 98. 2 Haw. P. C. 6. It has a diſcretionary 
power of inflicting exemplary puniſhment on offend- 
ers, either by fine, impriſonment, or other infamous 
puniſhment, as the nature of the crime, conſidered in 
all its circumſtances, ſhall require, 2 Haw. 7. Alſo 
this court, by the plenitude of its power, may as well 
proceed on indictments removed by certiorari out of 
inferior courts, as on thole originally commenced here, 


whether 


the CourT of Kinc's Bencn. 


whether the court below be determined, or ſtill in e, 
and whether the proceedings be grounded on the com- 
mon law, or on a ſtatute making a new law concern- 
ing an old offence. 9 Co. 118. 2 Inft. 549. Cromp. 
Juriſ. 131. But before allowance of a certiorari, 
the defendant muſt find ſureties to appear and plead, 
and to procure the iſſue to be tried the next aſſizes, or 
next term after ſuch certi9rari granted, or ſitting after 
the ſaid term, and give due notice thereof, and appear 
from day to day in the ſaid court, and not depart the 
ſame until diſcharged, Stat 5. V. & MH. c. 11. and 


889 W. 3. c. 33. And if defendant removes the 


indictment, he muſt pay coſts, if convicted, to be 
taxed to the proſecutor within ten days after demand 
made, and refuſal of payment on oath, otherwiſe an 
attachment to be granted. 5 & 6 . & M. ct. 
6 Med. 246. | 

The juriſdiction of this court is ſo very high and 
tranſcendant, that it keeps all inferior juriſdictions 
within the bounds of their authority; and may either 
remove their proceedings to be determined here, or 
prohibit their progreſs below : it ſuperintends all civil 


corporations in the kingdom: commands magiſtrates 


and others to do what their duty requires in every caſe, 
where there is no ſpecific remedy: protects the liberty 
of the ſubject, by ſpeedy and ſummary interpoſition: 
takes cognizance both of criminal and civil cauſes ; the 
former in what is called the Crown Side or Crown Of 
fice ; the latter in the Plea Side of the court. The ju- 
riſdiction of the crown fide is not intended to be here 
treated of. But on the civil or plea ſide it hath an 


original juriſdiction and cognizance of all actions of 


treſpaſs, or other injury alleged to be committed vi et 
armis: of actions for forgery of deeds, maintenance, con- 
ſpiracy, deceit, and actions on the caſe, which allege any 
falſity or fraud; all of which Tavour of a criminal na- 
ture, although the action is brought for a civil re- 
medy, and makes the detendant liable in ſtrictneſs to 
pay a fine to the king, as well as damages to the in- 
jured party. Finch 198. The ſame doctrine is alſo 
extended to all actions on the caſe whatſoever (except 
real actions), and has continued to do ſo for ages; it 
being ſurmiſed that the detendant is arreſted for a ſup- 
poſed treſpaſs, which he never has in reality committed; 
and being in the cuſtody of the marſhal of this court, 
B 3 the 


The juriſdiction- 
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the plaintiff is at liberty to proceed againſt him for 

any other perſonal injury; which ſurmiſe the deſendant 
FiQions, is not at liberty to diſpute. Theſe fictions of law, on | 
| conſideration, are highly beneficial and uſeful, eſpe- | 


cially as this maxim is ever invariably obſerved, That 

no fiction ſhall extend to work an injury; its proper 

operation being to prevent a miſchief, or remedy an mcon- t 

venience, that might reſult from the general rule of law. d 

3 Np. 30. 2 Roll. Rep. 502. Co. Litt. 150. 11 le 

. 55. a 

Hiebe court of This court, as it is the higheſt court of common e 
common law, Jaw, bath not only power to reverſe erroneous judg- 11 
8 ments for ſuch errors as appear the defect of the un- 0 
derſtanding, but alſo to punith all inferior magiſtrates, tt 

and all officers of juſtice, for wilful and corrupt abuſes 77 

of their authority againſt the obvious principles of na- 7 

tural juſtice. 2 Haw. P. C. 8. Vargb. 157. Salk. v. 

201. pl. 3. §. 

Paten. Newgate is as much the priſon of this court as the B. 
king's bench priſon is: every priſon in the kingdom is pr. 
the priſon of this court. Rex v. Davis, 1 Burr. 641. un 

Court of appeal, It is a court of appeal, into which may be removed rec 
| by writ of error, all determinations of the court of Pe 


common pleas, and of all inferior courts of record in 
England, Yet even this court is not the dernier re- 
ſort of the ſubject : for, if he be not ſatisfied with any 
determination here, he may remove it by writ of error 
into the court of exchequer chamber, if the proceed- 
ings are by bill, or into the houſe of lords if by original. 
Grants a habeas It grants an habeas corpus to relieve perſons wrong + 
| res, fully impriſoned; and upon return of the cauſe, they 
| may be bailed or diſcharged as the court ſhall think fit: 
| Alſo mandamus's to inferior courts to oblige them to 
N do their duty, and prohibitions to keep them within 

| their proper juriſdiction, | 
The duty of the It is the duty of this court to correct the errors of 
—— inferior juriſdictions, and to grant a mandamus where it 
Juris lons. ſuſpects on ſtrong grounds that injuſtice has been done 
5 below, in caſes where a mandamus lies. 6 Term Rep. 

104. Rex v. Chan. of Un. of Cambr. 


| 4%: -22-4 can» AS the inferior courts, which are not of record, re- 
„ Rularly cannot hold plea of debt, &c. or damages, but 
„under 40s.; ſo the ſuperior that are of record, cannot 
5 hold plea of debt, &c. or damages, regularly, unleſs 


the ſum amount to 405. or above, 2 Inf, 311. _ 
f 6 | bs 
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6 Ed. 1. c. 8. which enaQts, ** That none ſhall have 
« writs of treſpaſs before juſtices, unleſs he ſwear by his 
&« faith, 55 25 ir away were —_ 4056. 
For the wiſdom of the common law was, that men 
ſhould not be troubled for ſuits of ſmall value in the 
king's courts, there being inferior juriſdiftions eſta- 
bliſhed, in order to bring juſtice home to every man's 
door. 2 Inft. 311. Ne dignitas curiarum illarum vi- 
liſceret, I ne materiam ſuperaret opus. 

This court, in conformity to determinations in the 
exchequer and common pleas, will ſtay the proceedings 
in an action where the demand does not amount to 40s. 
on the oath of the defendant, and uncontradiQed by 
the plaintiff; although the demand of plaintiff appear 
to be more than 40s. by his declaration. Kennard v. 
Jones, 4 Term Rep. 495. M. 32 Geo. 3. Wellington 
v. Arters, 5 Term Rep. 64. M. 33 Geo. 3. S. P. vide 
Stean v. Holmes, 2 Black. Rep. 754. Mr. Tuftice 
Buller in the caſe of Kennard v. Jones ſtates, that the 
practice had been not to grant ſuch rales in this court, 
unleſs the demand appeared to be under 40s. on the 
record, And this appears in the caſe of Oulton and 
Perry, 3 Burr. 1592. For the court there ſaid, they 
could not try the quantum upon affidavit. The dif- 
tinction is where it appears on the face of declaration, 
or not, 

If a cauſe has been removed from an inferior court, 
this court will grant a procedendo, if the debt or da- 
mages appear to be under 406. Brownl. brev. Fudg. 
140. 2 Brown. 82. Moyle 69. But in an action 
for an aſſault brought againſt exciſe officers, the court 
refuſed to quaſh a certiorari, the damages being under 
40s. becauſe it appeared that defendants could not 
have an impartial trial in the inferior court. Daniel 
v. Philips. 4 Term Rep. 499. 

By ſtat. 43 Eliz. c. 6. it is enacted, © That if any 
* perſonal action be brought in any of her majeſty's 
* courts at Weſtminſter, (not being for any title or in- 
* tereſt of lands, nor concerning the freebold or inherit- 
* ance of any lands, nor for any battery, ) it ſhall ap- 
* pear to the judges of the ſame court, and be fo ſig- 
* nified by the juſtices before whom the ſame ſhall be 
* tried, that the debt or damages to be recovered 
** therein, ſhall not amount to the ſum of 40s. that in 


** every ſuch caſe the judges or juſtices before whom 
B 4 « ſuch 


In caſe the debt 
appeats, by the 
declaration to be 
for a leſs fum 
than 403, or on 
the oath of de- 
fendant uncon- 
tradicted by the 
plaintiff, court 
will nay the 
proceeding. 


So, if the cauſe 
be removed from 
an inferior court, 


Aſſault againſt 
exciſe officers, 


No more cofts 
than damages if 
recovery 
amount to leſs 
than 405, 
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& ſuch action ſhall be purſued, ſhall not award the 
6 plaintiff any more coſts than the ſum of the debt or 
% damages ſo recovered ſhall amount to; but leſs at 
« their diſcretion.” 

If upon a nonſuit in an inferior court, 16s. is given 
for coſts, by 23 H. 8. c. 15. debt lies for it in this 
court, becauſe given by a ſubſequent ſtatute to the 
ſtatute of Glouceſter. Cro. Eliz. 96. Leon. 316. 

The ſtyle of the court is, Peas before our lord 
«© the king at Weſtminſter, of the term of Saint Hilary, 
& n. the thirty-ſixth year of the reign of our ſouereigu 
& lord George the third, by the grace of God, of Great 
Britain, France, and Ireland king, defender of the 
faith — And in the year of our Lord 1790.“ 

In this court there are two ways of proceeding, viz, 
by ſpecial original writ, or by bill; the former is gene- 
rally uſed in caſe the debt is large, becauſe the de. 
fendant, if he means to delay execution of the judg- 
ment, muſt bring his writ of error returnable in par- 
liament, which greatly enhances the expence; but the 
latter is the more expeditious. 

If the party is privileged as an attorney, or other 
perſon entitled to privilege, this court holds plea on 4 
writ of privilege, which is the firſt proceſs iſſued 
againſt the defendant, to compel him to appear and 
make his defence. 

If attornies, officers or miniſters of this court, are 
ſued by perſons not entitled to privilege, they muſt be 
ſued by bill, which expreſſes either the grievance or 
wrong which the- plaintiff hath ſuffered by the de- 
fendant, or ſome fault by him committed againſt ſome 
law or ſtatute of the realm. 

Peers may be ſued by ſuch proceſs out of the courts at 
Weſtminſter, as they might have been out of privilege 
time: ſo members may be ſued by ſummons and diſtreſs 
infinite or by bill original. 12& 13. V. 3. c. 3. It 
ſeems that peers were by the practice of this court ſued 
by original bill and ſummons, previous to the above 
ſtatute which was certified in the caſe of Say v. Lord 
Byron, Say Rep. 63. M. 26 Geo. 2. on a ſearch 
made for precedents on the queſtion, whether he could 
be ſued by Bill? and the court ſaid why corld it not ſup- 
port its antient juriſdiftion as well as the court of ex- 
chequer hold plea as debitor demini regis ? And in the 


cate of Goſling v. Lord Weymouth, Cowp. Rep. 182+ the 
11 court 
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court confirmed the caſe of Say v. Lord Byron, and 
ſaid, The original bill was the common law proceſs. But But in this caſe 
in the caſe of the earl of Lonſdale v. Littledale in error 2 _— doubt- 


in the houſe of lords, one of the errors aſſigned was, 
&« that the ſaid earl being a peer of this realm ought to 
e havebeen ſued by original writ, and not by bill; with 
the common errors—the following queſtions were pro- 
poſed. Whether the court of king's bench hath any 
juriſdiction to hold plea in a perſonal action againſt a 
peer of the realm, and lord of parliament, who is nei- 
ther in cuſtody of the marſhal, nor is an officer or 
niniſter of that court, without the king's original writ 
ſuing out of his chancery to warrant ſuch action? 
2. It the court has no ſuch juriſdiction, can it derive 
ſuch juriſdiction from the acquieſcence of the dee 
fendant by pleading to iſſue, and proceeding to trial 
in an ation commenced without the king's original 
writ? Eyre, C. 7. ſtated the opinion of the judges, 
that the firſt queſtion would have admitted conſiderable 
doubt, if the objection had been made in an earlier ſtage 


of the cauſe, and that the caſes of Say v. Lord Byron, 


and Gofling v. Lord Weymouth, were not to be con- 
ſidered as deciſiue authorities on the ſubject. But that 


alter pleading in chief, it was too late for the defendant 


to object to the juriſdiction of the court, and the judg- 
ment was affirmed. 2 H. Black. Rep. 299. E. T. 
34 Ces. 3. 1794. One of the reaſons aſſigned in ſup- 
port of the objection was, that the bill ſtates him to be 
in cuſtady of the marſhal; but that is not true, for I 
never ſaw a bill filed againſt @ peer or member with 
theſe words, but thus: Middleſex : A. B. complains of C. 
duke of B. in a plea of treſpaſs on the caſe. For that 
whereas, &c. and at the end of the concluſion proceſs 
is prayed, according to the ſtatute. 

Allo a knight, citizen, or burgeſs, or other perſon 
entitled to privilege of parliament, may be ſued in this 
court by original writ, or by original bill and ſummons, 
in manner as directed by the Stat. 12 & 13 Will. 3. 
. 3. upon which a writ of ſummons and diſtringas iſſue 
to compel his appearance: But no writ of ſummons 
will lie againſt a perſon not entitled to privilege, on a 
bill filed againſt him in this court; though many have 
attempted that mode of proceeding, which has been 
{et aſide with coſts, J/hitworth v. Richardſon, H. 23 
Ger, 3. Tidd. 82. 
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Diverſity be- 


E 2 J 
Actions. 


T has been already obſerved that, the more effec. 

tually to accompliſh the redreſs of private injuries, 
caurts of juſtice were inſtituted in every civilized ſo- 
ctety, in order to protect the weak from the inſults of 
the ftronger. The remedy therefore principally to be 
ſought by application to theſe courts of juſtice is by 
civil action, which is the form of a ſuit given by law, 
for the recovery of that which is due to the perſon ap- 
plying, and invented to preſerve men's perſons and 
properties from the violence and injuſtice of others; 
whereby the ſuitors are obliged to ſubmit to the public 
the meaſure of their damages: For were they allowed 
to be their own carvers, or to make repriſals, which 
they might do in the ſtate of nature, ſuch permiſſion 
would introduce all that inconvenience which the ſtate 
of nature did endure, and which government was at 
firſt invented to prevent. 

In every action that is brought, the perſon complain- 
ing is called the plaintiff; and the perſon who is called 
upon to make ſatisfaction, is called the defendant. 

As all wrong may be conſidered as merely a pri- 
vation of right, the one natural remedy for every ſpe- 
cies of wrong is the being in poſſeſſion of that right, 
whereof the party injured is deprived. This may either 
be effected by a ſpecific delivery or reſtoration of the 
ſubject matter in diſpute to the legal owner; as when 
lands or perſonal chattels are unjuſtly withheld or in- 
yaded : or where that is not a poſſible, or at leaſt not 
an adequate remedy, by making the ſufferer a pecu- 
niary ſatisfaction in damages; as in caſe of aſſault, 
breach of contract, &c. to which damages the party 
injured has acquired an incomplete, or inchoate right, 
the inſtant he receives the injury, though ſuch right be 
not fully aſcertained till they are aſſeſſed by the inter- 
vention of the law. The inftruments whereby this 
remedy is obtained, (which are ſometimes conſidered 
in the light of the remedy itſelf,) are a diverſity of 

wits and actions, which are defined by the mirror to be, 
the lawful demand 4 one's right,” or jus proſequends 
in judicio quod alicui debetur. 

There is a great diverſity between a writ and an a- 


ns ien; the acfien is the right of a ſuit, and the writ is 


grounded 


comm. 


and t! 


the co 
procee 


the ef 


action 


if tt 


ACTIONS. 


grounded thereupon, and the mean to bring the plain- 
tiff to his right. 


Actions are divided into criminal or civil. Criminal Actions divided, 


are either to have judgment of death; as appeals of 
death, robbery, &c. or only to have judgment of da- 
nages to the party, fine to the king, and impriſonment; 
as appeals of mayhem, &c. 

Action is alfo faid to be either pena} or popular. The 
popular or penal is an action which lieth for a penalty 
given upon the breach of ſome penal ſtatute, which 
every man may ſue for himſelf and the king, or to the 
poor, or to ſome public uſe, and the other part to the 
informer or proſecutor ; and then the ſuit is called a 
qui tam action, becauſe it is brought by a perſon, gut 
tam pro domino rege, &c. quam pro ſeipſo in bac parte 
ſeguitur. If the king commences the ſuit, he ſhall 
have the whole forfeiture. But if any one hath begun 
a gui tam or popular action, no other perſon can purſue 
it; and the verdict paſſed upon the defendant in the 
firt ſuit, is a bar to all others, and concluſtue even to 
the king himſelf, 2 Haw. P. C. 268. and 4 H. 7. 
6. 20, enacts, That no recovery, (otherwiſe than by ver- 


Penal or popular 


actions. 


Verdict in ſuch 
addion. | 


de, ) obtained by colluſion in an action popular, ſhall be a 


bar to any other action proſecuted bona fide. But 
without ſuch penalty be given to the informer, no per- 
ſon can ſue, for the whole goes to the king. 1b. 265. 

The 21 Fac. 1. c. 4. /. 3- enacts, That no officer 
ſhall receive, file, or enter of record, any information, 
bil), plaint, count, or declaration upon penal ſtatutes, 
until the informer hath fir? taken oath, before ſome 
of the judges of that court, that the offence was not 
committed in any other county, than where by the ſaid 
information, &c. the ſame is ſuppoſed to have been, 
and that he believes the offence was committed within 
a year before the information, &c. within the ſame 
county, 

This act is held not to extend to ſubſequent ſtatutes, 
a the ſtatute of uſury, 12 Ann. 15 Car. 2. Salk. 
373, 374+ 2 Str. 1081. French qui tam v. Coxon. 

In a penal action on the ſtat. 25. Ed. 3. St. 4. c. 3. 
the court in a very early ſtage of the cauſe, ſtaid the 
proceedings on motion, for want of the aſfiuavit, that 
the offence was committed within the county where the 
«ton was brought, or within a year before the bringing 
if it, 2 Term Rep. 274. White qui tam v. Boot. But 

where 
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before action 
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where application was made after verdict, in an action 
for non-reſidence, the court refuſed to ſtay the pro- 


ceedings. 3 Term Rep. 362. Leigh qui tam v. Kent. 


This ſtatute does not control any of thoſe ſtatutes 
on which penal actions are to be brought in the ſu- 
perior courts, but applies to thoſe only, on which pro- 
ceedings may, and ought to be had before jaſlices of 
aſſixe, or niſi prius, &c. bid. 

The defendant cannot aſſign the want of the affi- 
davit preſcribed for error, Cro. Car. 316. pl. 8.; nor 
can it be pleaded, Freeman 376. 3 Keb. 363. Gar- 
rett v. Baſkerville; for it is only directory to the of- 
ficer. 

There is alſo an action at the ſuit of the party 
grieved, which is given by ſtatutes, as 13 Ed. 1. c. 1. 
and 9 Ges. 1. c. 22. and others, whereby a forfeiture is 


inflicted for tranſgreſſing the proviſions therein enacted. 


The party is here bound, by the fundamental contract 
of ſociety, to obey the directions of the legiſlature, and 
pay the forfeiture incurred as the law requires, in order 
to make ſatisfaction in damages to a perſons who have 
ſuffered by the offences enumerated. 

He that ſues in an action real for title of land, is 
called the demandant, and he that is ſued, is called 
the tenant. 

In every ether action, the perſon complaining is called 
the plaintiff, and the perſon who is calied upon to 
make ſatisfaction is called the defendant. 

If two actions be brought by the ſame plaintiff at 
the ſame time, for cauſes which may be joined, and the 
defendant is holden to bail in both, the court will com- 
pel the plaintiff to conſolidate them, and pay coſts of 
the application. Cecil v. Brigges, 2 Term Rep. 639. 

W here a wrong is ex maleficio, it dies with the per- 
ſon ; but where it is ex contractu, is does not. March 
Rep. 14. 

In actions perſonal, ariſing ex delicto, for wrongs 
actually done or committed by the defendant ; as rref- 
paſs, battery, and flander ; the rule is, that a#t19 per- 
ſonalis moritur cum perſmma: and it never ſhall be 
received againſt the executors or adminiſtrators. 
3 Black. Com. 302. 4 Ii. 315. 

Civil actions are again divided into real, perſonal, and 
mixed. Real, which concern real property only, are 


ſuch whereby the plaintiff, or demandant, claims title 
to 


ACTIONS. 


to have any lands or tenements, rents, commons, or 
other hereditaments, in fee ſimple, fee tail, or for 
term of life: but theſe actions are now generally laid 
aſide, being very dilatory and expenſive; and a more 
commodious method is contrived to diſpute the title of 
lands, called an ejectment. Co. Lit. 284. 2 Inft. 40. 

Perſonal actions are — account, aſſumpſit, covenant, 
lebt, detinue, aſſault and battery, falſe impriſonment, 
caſe, and treſpaſs. 

Mixed actions are ſuits partaking of the nature of 
the other two, wherein ſome real property is demanded, 
and alſo perſonal damages for a wrong ſuſtained ; as 
for inſtance, ejectment, which entitles the plaintiff not 
only to reſtitution for the term of years, but alſo da- 
mages for the wrong: waſte, not only tod recover the 
land waſted, but alſo treble damages, which is a per- 
ſonal recompenſe; and under theſe three heads ma 
every ſpecies of remedy, by ſuit or action, be com- 
prized. 

By the common law, account lay only againſt a 
guardian in ſocage, bailiff, or receiver, or by one in fa- 
vor of trade and commerce, naming himſelf mer- 
chant, againſt another, naming him merchant ; and 
for the executors of a merchant ; for between theſe 
there was ſuch a purity, that the law preſumed them 
conuſant of each other's diſburſements, receipts, and 
acquittances. Co. Lit. 172. 4. II Co. 90. a. 2 Rall. 
Ar. 161. 2 Infl. 404. 

The ſtat. 13 Ed. 3. c. 13. gives an action to the 
executors of a merchant, The 25 Ed. 3. ,. 5. c. 5. to 
executors of executors. The 31 Ed. 3. c. 11. to ad- 
miniſtrators; and by the ſtatute 4 Ann. c. 16. ſec. 27. 
actions of account may be brought againſt the ex- 
ecutors and adminiſtrators of every guardian, bailiff, 
and receiver, and by one joint-tenant, tenant in com- 
mon, his executors, Sc. againſt the other, as bailiff 
for receiving more than his ſhare, their executors, &c. 
The nature of this action is fully ſtated in my Modern 
Pleader, to which I beg leave to refer the practiſer, 
p. 143 to 147. 

An aſſumpſit is an action the law gives a party in- 
Jured by the breach or non- performance of a contract 
legally entered into; it is founded on a contract either 
expreſs or implied by law, and gives the party da- 
Mages in proportion to the loſs he has ſuſtained by 
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the violation of the contract. 4 Co. 92. Moor, 667. 
But here it muſt be obſerved, that the law diſtinguiſhes 
between a general indebitatus aſſumpſit, and a ſpecial 
afſumpſit ; for though they come under the denomina- 
tion of actions on the caſe, yet the firſt ſeems to be of 
a ſuperior nature, and will lie in no caſe but where 
debt will lie. 2 Ld. Raym. 1034. Doug. 1. Walker 


v. I bitter. But for a particular undertaking, or col. 


lateral promiſe to diſcharge the debt or duty of another, 
a ſpecial aſſumpſit muſt be brought. 1 Bacon Abr. 163. 
Agreements, after 1 Augu/? 1783, (except where 


the matter of agreement ſhall nat exceed 201. and alſo 


except thoſe for leaſe at rack rent for meſſuages under 
the yearly value of 5/. thoſe for hire of labourers, arti. 
ficers, manufacturers, or menial ſervants ; and thoſe 
relating to ſale of goods, &c.) are to be ſtamped with 
a 6s, ſtamp by 23 Geo. 3. c. 58. .. 4. now 1s, more 
by 35 Geo. 3. c. 30. f. 1. No memorandum or agree- 
ment written upon an unſtamped paper ſhall be deemed 
void, in caſe it is ſtamped at the head office, and the 
duty paid within 21 days after the ſame ſhall have been 
entered into. 23 Geo. 3. c. 58. / 5. 

Some agreements, though never ſo expreſsly made, 
are deemed of ſo important a nature, that they ought 
not to reft in verbal promiſe only, which cannot be 
proved but by the memory of witneſſes. To prevent 
which, the ſtatute of frauds and perjuries, 29 Car. 2. 
c. 3. enacts, That in the fix following caſes no verbal 
promiſe ſhall be ſufficient to ground an action upon, 
but at the leaſt ſome note or memorandum of it ſhall be 
made in writing, and ſigned by the party to be charged 
therewith : 1. here an executor or adminiſtrator pro- 
miſes to anſwer damages out of his own ęſtate. 2. 

a man untertakes to anſwer for the debt, default, or miſ- 
carriage of another. 3. Where any agreement is made 

conſideration of marriage. 4. Where any contract or ſale i 
made of lands, tenements, or hereditaments, or any in- 
tereſt therein. 5. Where there is any agreement that i 
not to be performed within a year from the making theres: 
6, and la/tly, That no contract for the ſalt of goods, Cc. 
for 101, or upwards, ſhall be good, except the buyer ſhall 
accept part of the goods ſo fold, and actually receive the 
ſame, or give ſomething in earneſt to bind the bargain, 0 
in part of payment, or that ſome note or memorandum in 
writing of the ſaid bargain be made, and ſigned 2 


7. 2. 


authorized. 
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parties to be charged or their agents, thereunto lawfully 


In all theſe caſes a mere verbal aſſumpſit is 


void. The practiſer will find all the cafes deter- 
mined under theſe ſtatutes in my Modern Pleader, 
p. 163 to 171. 


As men have a right to their acquiſitions, ſo may Nudum pactum. 


they diſpoſe of them at their pleaſure, and without 
valuable conſideration ; but if a man promiſe to con- 
vey land, or to give goods without valuable conſidera- 
tion, or without delivering poſſeſſion of them, this 
alters no property, nor has the party any remedy in 
law or equity, being nudum padtum unde non oritur 


410. 


Conſideration is defined a cauſe or occaſion merito- Conſideration, 
rious, that requires a mutual recompence in fact or in when void. 


6 Co. 18. b. 


law. Therefore if a man promiſes ſo much money at 
a day to come to build a houſe or a church, without 
conſideration, this is a naked promiſe, and will not 


oblige, 


Alſo idle and infignificant conſiderations are looked Void promiſe, 


Doet. & Stud. 213. 


Roll. Abr. q, 10. 


upon as none at all; for wherever a perſon promiſes 
without a benefit ariſing ta the promiſar, or loſs ta the 


Bulſtr. 269. 

A conſideration altogether executed ard paſt, is not 
good to maintain an aſſumpſit; but if it were moved 
by a precedent requeſt, it is good, and doth amount to 


promiſee, it is looked upon as a void promiſe, 


a promiſe, Roll. Abr. 11, 12. for it is not reaſonable 
that one man ſhould do another a kindneſs, and then 
charge him with a recompence. 

As all conſiderations are deemed inſignificant and Unlawful con- 
void, that are not of ſome benefit to the promiſor, or ration, 
loſs to the promiſee, ſo if they are wicked and ill in 
themſelves, or unlatoful by being prohibited by ſome 
act of parliament, they are void. Rell. Ar. 16. 


Aſſumpſit lies in many caſes where debt lies, and in 


many where debt doth not lie, 
Implied contrafts are ſuch as do not ariſe from the Implied con. 
expreſs determination of any court, or the poſitive tracts, 

direction of any ſtatute ; but from natural reaſon, and 
the juſt conſtruction of law: which extends to all pre- 
lumptive undertakings and aſſumpſits; which, though 
never perhaps actually made, yet conſtantly ariſe upon 
this general implication and intendment of the courts 
of judicature, that every man hath engaged to pe 


2 Burr. 1c08. 
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what his duty or juſtice requires. Thus, if J employ 
a perſon to tranſact any buſineſs for me, or perform 
any work, the law implies that I undertook, or aſſumed 
to pay him ſo much as his Jabor deſerved. And if 
I neglect to make him amends, he has a remedy for 
this injury, by bringing his action on the caſe upon 
this implied aſſumpſit; wherein he is at liberty to ſug- 
geſt, that I promiſed to pay him ſo much as he rea- 
fonably deſerved, and then to aver that his trouble 
was really worth ſuch a particular ſum, which the de- 
fendant has omitted to pay. But this valuation of his 
trouble is ſubmitted to the determination of a jury; 
who will aſſeſs ſuch a ſum in damages as they think 
he really merited. This is called an aſſumpſit, on a 
quantum meruit, There is alſo an implied aſſumpſit, 
or a quantum valebat, which is very ſimilar to the 
former ; being only where one takes up goods or wares 
of a tradeſman, without expreſsly agreeing for the 
price, There the law concludes, that both parties 
did intentionally agree, that the real value of the 
goods ſhould be paid; and an action on the caſe may 
de brought accordingly, if the vendee refuſes to pay 
that value, 

Another ſpecies of implied aſſumpſit is, when one 
has had and received money belonging to another, 
without any valuable conſideration given on the re- 
ceiver's part: for the law conſtrues this to be money 
had and received for the uſe of the owner only ; and 
implies, that the perſon ſo receiving promiſed and under- 
took to account for it to the true proprietor. And if he 
unjuſtly detains it, an action on the caſe lies againſt him 
for the breach of ſuch implied promiſe and undertaking ; 
and he will be made to repair the owner in damages, 
equivalent to what he has detained in ſuch violation of his 
promiſe. | his is applicable to almoſt every caſe where 
the defendant has received money, which ex quo et 
bono he ought to refund. 2 Burr. 1012. Moſes v. 
Macfarlan. | 

If the defendant be under an obligation, from the 
ties of natural juſtice, to refund; the law implies a 
debt, and gives an action for money had.and received, 
founded on the equity of the plaintiff's caſe, as it were 
upon a contract (quaſi ex contractu) as the Roman law 
expreſſes it, 2 Burr. 1008, S. C. 
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The nature of this action is fully treated of, and 
the ſeveral caſes determined are ſtated in my Modern 


1 


Pleader, p. 172 to 187. 


Covenants, contracts, and agreements are often Covenants, 
uſed as ſynonimous words, ſignifying an engagement 
entered into, by which one perſon lays himſelf under 
an obligation to do ſomething beneficial to, or to ab- 
ſtain from an act, which, if done, might be prejudi- 


cial to another. 


As the good of ſociety requires a punQual per- 
formance of, and that no perſon ſhould be allowed to 
reſcind and break through his contracts, ſo the law 
has provided a remedy by action of covenant, in which 
the injured party 1s to recover damages for the viola- 
tion of the contract, in proportion to the loſs he has 


ſuſtained. 


Covenant lies where a man covenants with another, 
by deed, to do ſomething, and does it not. 


NM. B. 145. 


indented, or poll. 


1 Roll. 5 17. l. 40. 


Fitz. 


And it lies upon a covenant in any deed 


Covenant lies for the recovery of damages upon con- 


tracts by deed, as upon articles of agreement, charter 


parties of aftreightment, indentures of apprenticeſhip, 
leaſes, mortgages, Cc. 


0 
_ 


But does not lie upon an agreement without deed ; 


but an action on the caſe. 


F. N. Z. 145. 


It lies not on a leaſe made by the committee of 2 


lunatick, for he cannot make a leafe at law. 


v. Palmer, 2 MWilſ. 139. 
if a man covenants with B. to do a perſonal thing, 
and dies, his executor or adminiſtrator ſhall have cove- 


nant upon it, 


F. N. B. 145. 


Knipe 


So where the covenant relates to the inheritance, the 


heir may have an action upon it. 


1 Roll. 5 20. J. 42. 


So dy the common law, upon a covenant in law, 


the aſſignee of the eſtate ſhall have an action. 
257. 5 Co. 17. a. Mo. 419. 4 Co. 80. ö. 


Dy. 


if a man covenants with B. and dies, an action lies 
2gainſt his executor or adminifirator upon it, though 


he be not named in the covenant. 


1 Roll. 5 19 J. 35. 


40. Cro. Eliz. 5 5 3. So in all caſes, an executor is 


bound by a covenant, if it does not determine by the 


death of the covenantor 2 Med. 269. 1 Roll. 519. 


33. 


So if he covenants for him and his aſſigns: 
or an executor or adminiſtrator is an afiignee. Ae. 44. 


C 
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But it does not lie if a covenant be for a perſonal act 
of the teſtator, if the breach be not in his lifetime. 


Azainft heirs. If he covenants for him and his heirs, covenant lies 
againſt the heir. Lat. 287. 
When aſfignee It a man covenants to do a thing, which has exiſt. 
liable, ence at the time of the demiſe, and relates to it; the f 
| covenant runs with the land, and binds the aſſignee, y 
* though he be not named: as, if he covenants to pay 8 
1 the rent reſerved, to repair the houſe demiſed. 5 Co. 16.6, a 
4 24. 5. Cre. Eliz. 457. 552. 1 Roll. 521. J. 37. 2 
3 Leſſee of tithes. Covenant from leſſee of tithes for himſelf or aſſigns, hi 
4 not to let the farmers have the tithes, runs with the «of 
F tithes and binds the aſſignee. Bally v. Wells, 3 Will. 4 
1 25. 
When eſſignee "If leſſee covenants to pull down old houſes, and th 
F gangs build new on the ground in ſeven years, and does not, St 
: | but after ſeven years aſſigns; aſſignee is not liable, for 
the covenant does not run with the land. St. Sawiour's det 
| v. Smith, 3 Burr. 1271. For it was broken before cot 
ﬀ the aſſignment. 1 Salk. 199. ſun 
* Debt, in what Delt lies for the recovery of a ſum certain upon acts exp 
. cafes ii lies. of parliament, judgments within or after the year after ma 
uf recovery, ſtatutes, recognizances, ſpecialties, and ſim- cou 
ple contracts, expreſs or implied. Fel. 
Alfo lies in C. B. upon a judgment on ſcire factas I 
upon a recognizance in B. R. Dy. 306. a. in marg. ſum 
So in B. R. upon a judgment in C. B. removed the 
J thither by error. 1 Sd. 236. Ir 
| So it lies there upon a judgment there after error it /þ, 


brought in the exchequer. 1 Sid. 236. Tut. 602. 
| 1 Lev. 153. Ray. 100. Or after error depending in 
. parliament; for only the tranſcript of the record is te- 
AW moved. 1 Sid. 26. 

But gors not ile But it does not lie on a judgment after execution 

Aitor elegit oc ſued by elegit, or otherwiſe, for the plaintiff hath 

4 — choſen another remedy. 1 Roll. 601. Nor after de- 
tendant is taken on ca. ſa. and diſcharged by plaintiff's 
conſent. 4 Burr. 2482. Vigers v. Aldrich. 

Again fheri®, It lies againſt a ſheriff for money levied by him upon 
a fer: facias, for the law creates a contract for his pay- 
ing; 1 Nl. 598. J. 10. though the writ be not return- 


„ ed. Jbid. l. 15. : 

| Fore'g» fudge Debt wiil lic on a foreign judgment, and the plaintiff 

bl mens. need not ſhew the ground of the judgment. If he con- 
clude fut patet per recordum, that is to be rejected 


4 as 


as ſurpluſage, and the defendant cannot plead u 

tiel record. Dougl. 1. Walker v. I bitter. Where- 
ever indebitatus aſſumpſit can be maintained, debt will 
lie. Ibid. 

It lies for a penalty given by an act of parliament, Penalty by » of 

for the penalty of a bye-law; though it is not ſaid by PR 15 
what action it ſhall be recovered. 1 Roll. 599. J. 25. OM 
So for a nomine payne, 1 Lev. 110. For a pain or 
amercement in the court baron. 2 Saund. 66. 1 Lev. 
203. So for a fine upon an admittance to a copy- 
hold. 1 Sid. 58. 2 Mod. 230. 3 Mod. 340. Hard. 
487. So for fees given by a ſtatute to a ſheriff. 
Ms. 853. 1 Salk. 209. | 

But it does not lie on a bill of exchange againſt — 
_ Hard. 485. Nor on a promiſſory note. 1 

Ir. 080. 

In debt for goods fold and delivered, the plaintiff For goods ſola, 
declared that the defendant at Weſtminſter, in the bos to declare, 
county of Middleſex, was indebted to him in a certain 
ſum for goods ſold and delivered, without alledging an 
expreſs contract and place where ſuch contract was 
made; upon ſpecial demurrer for theſe cauſes, the 
court held the contract and venue well laid. Emery v. 

Fell, Trin. 27 Geo. 3. B. R. 

It is determined that the plaintiff may recover a leſs May recover leſs 
ſum than demanded, provided he remits on the roll 3 * 
the reſidue. 1 Lord Ray. 816. "= 

In a declaration in debt on ip: contract, although 
it ſpecified by the ſeveral counts a le%i ſum than demand- 

2 it was held good. M Quillin v. Cox, 1 H. Black. 

eh. 249. 

It is Gra in Seaman v. Dee, 1 Vent. 198. that no ac- Penalty merely 
tion of debt lies for the intereſt of money; but it is to ſecurity, 
be recovered by afſumpſit in damages. In the caſe of 
Herries v. Famieſon, the ſecond count was debt for 
66 J. for legal intereſt for money lent ; Lord Kenyon and 
the court {ſeemed to be of a different opinion. 5 Term 
Rep. 553. 
| This court permitted the penalty of a bond to indem- Pont of inlerg 
nify a pariſh againſt the expence of a baſtard child, to *. 
be paid into court, notwithſtanding the caſe of Lord 
Linſdale and others v. Church, 2 Term Rep. 389. Wilde 

v. Clarkſon, 6 Term Rep. 503. which agrees with the 
opinion of De Grey, C. J. in Branguin and Perrott, 
2 Black, Rep. 1190. and White v. Sealey, Dongl. 48. 
C 2 where 
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ACTIONS. 


where Lord Mansfield ſays, As the bond is conceived, 
are the defendants liable for more than the penalty? 
I think not, upon the true conſtruction of the ſtatute 
of William, the meaning of which only was, that a 
plaintiff ſhould not, upon every breach, be obliged to 
go into a court of equity to have iſſues directed of 
quantam damnificatus: and Buller, F. was of the ſame 
opinion; but in Lord Lonſdale v. Church, he is ſtated 
as not ſatisfied with that determination. | 

Aſſault lies where there is an attempt or offer to 
beat another without touching him; as if one lifts up his 


cane or his fiſt in a threatening manner at another; or 


ſtrikes at him, but miſſes him. Fznch. 202. Battery 
is the unlawſul beating of another. The leaſt touch- 
ing of another perſon wwi/fly or in anger, is a battery; 
for the law cannot draw the line between different de- 
grees of violence, and therefore totally prohibits the 
firſt and loweſt ſtage of it; every man's perſon being 
ſacred, and no other having a right to meddle with it 


in any the lighteſt manner. 6 Mod. 173. 149. Vent. 


256. 

17 the plaintiff declares for an aſſault and battery, he 
may recover for the atlault only, though the declaration 
cannot be ſingly for the aflault. Aitch. 38. a. 

If the plaintiff recovers a leſs ſum than 305. there 
are no more coſts than damages, 22 & 23 Car, 2, 
/. 149. unleſs the judge certihes the battery proved. 
1 Term Rep. 655. 11 Md. 198. 

But if he !ets judgment go by default, or juſtifies the 
aflault and battery, leis damages will recover the cofls, 
Buil. 329. Salk. 665. It he juſtifies the aſſault only, or 
the a//ault only is certified, if he recover jcts than 40s, 
he thall have no more coits than damages, 3 Term 
Rep. 391, 2 Lev. 102. 

Aſſault and fulſe impriſonment. I his action lies for 
every confinement ot the perſon without ſufficient au- 
thority, and is commonly joined to an aflault and bat- 
tery; for every impriſonment includes a battery, and 
every battery an aſſault. 2 7n/?. 598. And to conſtitute 
the injury, there are two points requiſite: 1. The deten- 


tion of the perſon ; and, 2. The unlawfulnefſs of ſuch de. 


tention. Ibid. 46. 

Caſe. This action lies in a great variety of inſtances, 
viz. For affecting a man's reputation or good name, 
by malicious, ſcandaluus, and ſlanderous words, tend- 

ing 
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ing to his damage and derogation*. On an affimpfit - Hob. 138. 
or undertaking, where, by any unwholeſome practices 

of another, a man ſuſtains any apparent damage in his 

vigor or conſtitution ; as by felling him bad proviſions 

or wines d, by the exerciſe of a noiſome trade which » Rall. Abriag. 
infects the air in his neighbourhood ; or by the neglect 95. 

or unſkilful managemant ot his phyſician, ſurgeon, or 

apothecary*, For it hath been lvlemnly reſolved that © 21 Hen, 6. 18. 
mala praxis is a great miſdemeanor and offence at com- 

mon law, whether it be for curioſity or by neglect; 

becauſe it breaks the truſt which the party had placed 

in his phyſician, and tends to the patient's deſtruction, 

Againſt cirriers and others upon the cuſtom of Eng- 

land; innkeeper for goods ftolen in his houſe while 4 o An. ch. 14. 
he is a gueſt*, For deceits in contracts, bargains, and e Mor, 119, 
ſales'; for negligence; keeping a dog accuſtomed to 1 Rep. 
bite ſheep®; taking or enticing away my ſervant or M3 as 173. 
apprentice, whereby 1 Joſe his ſerviceb; diſturbance « 1 Vent. 190, 
in the uſe of a ſeat in the churchi; for injuries done : LY 177. 
in commons; for malicious proſecutions, conſpiracy, 8, 


: Style 168. 
eſcape, and reſcous; for ſtopping up a water-courſe Ii Sak. 15. 


or way; breaking down a party wall; ſtopping of an- 


cient lights, and tor any private nuiſance to a man's 
walls, light, or air ; againſt ſheriffs for default in " 4 1nf.. 231. 
executing writs” ; for diſturbing a parſon in takirg his 2 57. 
tithes, Sc. 2 Cro. 478. 9 
Trover is a ſpecial action on the caſe, which one Trover. 
man hath againſt another, who hith in his poſſeſſion 
any of his goods by delivery, finding, or otherwiſe ; 
and ſells or makes uſe of them without his confent, or 
refuſes to deliver them on demand; and it is to recover 
damages to the value of the goods. 2 Lill. Ar. 618. 
t lies for goods tortiouſly ſeized by officers of the re- 
venue. 3 Att. 146. 5 Burr. 2657. Tinkler v. Poole. 
do if a party pay money to redeem his goods from a 
wrongful diſtreſs for rent, he may maintain trover 
again{t the wrongdoer, 6 Term Rep. 298. Shipwick 
v. Blanchard. | 
In order to maintain trover, the goods muſt be taten What will 
or detained with intent to convert them to the tater's own maintain trover, 
uſe, or the uſe of thoſe for whom he is acting. There 
mult be a taking in fact, and an excluſrve poſſeſſion, in 
order to maintain trover, though there need not be a 


manual taking of the whole property. Vide 6 Med. 
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ACTIONS. 


Executors may have this action for a converſion of 
goods in the liſe of their teſtator. Cro. Eliz. 3774 

The canverſion is the gift of the adtion, 3 Salk. 366. 
for which a certain time and place muſt be alledged. 
Mod. Caf. L. & Eg. 177. 

J his action in form is a fiction, in ſubſtance a remedy, 
to recover the value of perſonal chattels wrongfully 


converted by another to his own uſe, The form ſup- 


poſes the defendant may have come lawfully by the 


poſſeſſion of the goods. 


This action lies, and has been brought in many caſes 
where, in truth, the defendant has got the poſſeſſion 


lawfully. 


If the defendant delivers the thing upon demand, no 
damages can be recovered in this action, for having 
taken it. 

It is an action of tort: and the whole tort conſiſts 
in the wrongful converſion. 

Two thing are neceſſary to be proved, to intitle the 
plaintiff to recover; fuſt, property in the plaintiff; 
and, ſecondly, a wrongful conver/ion by the defendant, 

Where an actual taking of the goods in queſtion is given 
in evidence, that is ſufficient without ſhewing a demand 
and refuſal, for it is an actual converſion ; but when the 
defendant comes to the goods by finding, delivery, or 
bailment, there an actual demand aud refuſal muſt be 
ſhewn, in order to eſtabliſh a converſion, unleſs an 
actual converſian can be proved; in which caſe, it is not 
neceſſary to prove a demand, proof of the converſcon 
being ſufficient. Bruen v. Roe, Sid. 264. Clay. 1.2, 
Efp. 589. Lill. Pratt. Reg. 759. duch demand mult be 
before action. | 

It a man finds my goods, (knowing them to be mine,) 
and retuſes to deliver them to me upon demand: this is 
a converſion, for the denial makes him a treſpaſſer as 
initio. Danv. 21. 

in general, demand and refuſal is ſufficient evidence of 
a converſicn. Cro. Eliz. 49 ;. 

Where the defendant takes the goods wrongfully 
and by treſpaſs, the piaintii?, if he thinks fit to bring 
this action, waves the treſpaſs, and admits the poſſeſ- 
ſion to have been lately gotten. Cooper and others v. 
Chitty, 1 Burr. 31. | 

It is maintainable by the aſſignees againſt a ſheriff 


who ſells the goods of a bankrupt (before _— 
; 1M 


Not guilty infra ſex annos. Lut. 99. 


ACTIONS, 


him in execution) after aſſignment: for, after aſſign- 
ment, they become the property of the afſignees from the 
time of the bankruptcy, by relation. Thid. 31, 32 
It lies againſt the ſheriff for this unlawful converſion, 
though this relation ſhall not make him a treſpaſſer or 
wrongdeer, where the original taking of the goods was 
prior to the aſſignment, and lawful. Bid. 35 to 38. 
The declaration ought to ſhew the property in the 
plaintiff, yet if it ſays that the plaintiff was poſſe//ed, 
omitting ut de bonts ſuis proprits, it is good. Mo. bgr. 
Hardr. 111. If it ſays that the teſtator was poſſeſſed, 
and made the plaintiff executor; it is ſufficient, with- 
out ſaying, that he was poſſeſſed. Lat. 214. 2 Cro. 129. 
So the declaration muſt expreſs the goods demanded with 
convenient certainty ; but it is ſufficient if there be certainty 
enough to deſcribe the thing to common underſtanding. 
She. 144. It ought to alledge a converſion, as alſo the 
time and place of the converſian: for it is traverſable. 
Cro. Eliz. 97, 8, 78. 1 Brownl. 8. The converſion 
was laid before the trover. Court held po/tea convertit 
ſufficient, and the ſcilicet ſuch a day is void. Cro. Fac. 
428, The defendant may plead not ly” - or a releaſe. 
e cannot juſ- 
tify detaining goods till money laid out on them is 
paid. But it may be deducted in the damages. Str. 


657. 

"The declaration was general, as of Michaelmas 
Term, and the conver/ion was laid on a day certain in 
2 term, and held good. 3 Salk. 9. Sawen v. Hul- 

f. 

Detinue lies for the recovery of goods in ſpecie, and 
alſo damages for the detainer; and it lies againſt a 
perſon who has them either by delivery or finding. 
But as the defendant in this action may wage his law, 
trover is the action in more common-ule, 

It lies for money or goods ſo certainly deſcribed that 
they may be known: As for money in a cheſt or bag. 
1 Roll. 606. I. 12. 14. For particular pieces of ſilver. 
Ibid. 1. 25. So for an obligation deed, Sc. Reg. 
159. 3. So for a note, bill, c. The declaration 
muſt contain more certainty than is neceſſary in trover. 
2 Danv. 520. 

The plaintiff muſt prove an actual poſſeſſion in the 
deſendant, and the detainer of the goods preciſely as 
mentioned in the declaration: and therefore if detinue 
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be brought for a bond, and it is proved to be for a 
greater or leſs ſum, it is not ſufficient. 2 R. A. 703, 
Treſpaſs lies for an injury done by one private man 
to another; as entering on another man's ground with- 
out a lawful authority, and doing ſome damage how- 
ever inconſiderable to his real property. For the right 
of meum and tuum, or property in Jands, being once 
eſtabliſhed, it follows as a neceſſary conſequence that 
this right muſt be excluſive ; that is, that the owner 
may retain to himſelf the fole uſe and occnpation of 
his foil; and every entry therefore thereon, without 
the owner's leave, and eſpecially if contrary to his ex- 
preſs order, is a treſpaſs or tranſgreſſion. The party 
muſt have property in the ſoil, and actual poſſeſſion by 
entry, to be able to maintain it; or, at leaſt, it is re- 
quiſite that the party have a leaſe and poſſeſſion of the veſ- 
ture and turbage of the land. Moor. 456. 1 Inft. 57. 
2 Roll. Abr. 572. 2 Lill. Abr. 596. 2 Roll. Abr. 545, 
Toentitle a man to bring treſpaſs, he muſt at the 
time when the act was done, which conſtitutes the treſ- 
paſs, either have the afual poſſeſſion in him of the thing, 
which is the object of the trepais, or elſe he muſt have 
the conſtructive poſſeſſion in reſpect of the right being 
actually veſted in him. Smith v. Miles, 1 Term Rep. 
480. Aſbburſl, J. | 
The perſon in whom the general property in a per- 
ſonal chattel is, may maintain an action of treſpaſs for 
the taking or injuring thereof by a ſtranger, although 
he has never been in the actual peſſeſſion of it : For a 
general property does always draw to it a poſſeſſion in 
law; which poſſe ſſion is, in the caſe of a perſonal chat- 
tel, by reaion of the tranſitorineſs of its nature, 
ſufficient to found an action of treſpaſs upon. Br. 
Treſ. 303. pl. 346. Latch. 24. 2 Bulſtr. 268. 
Only the perſon who has the poſſeſſion in fact of the 
real property to which an injury has been done, can 
maintain an action of treſpaſs for the injury : becauſe 
the giſt of an action of treſpais for an injury to either 
real or perſona] property, is the being diſturbed in the 
poſiefiion of the property, And the having a general 
property, does not in the caſe of real property, as it 
does in the cafe of perſonal, draw to it a poſſeſſion in 
fact. Bro. Tr. pl. 38. pl. 303. pl. 346. 3 Lev. 209. 
Latch. 203. 2 Bulſtr. 268. And there muit not only 
be a polletiion of real property, to which an n 
cen 
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deen done; but it muſt be a lawful one. For an in- 
truder into Jand, does not gain by the intruſion ſuch a 
poſſeſſion as will enable him to maintain an action for 
a treſpaſs thereupon committed, 2 Lev. 147. Plawd. 
546. 4 Leon. 184. 

Treſpaſs will not lie in this country for entering a 
houſe in Canada and expelling plaintiff, This court 
may try actions which are in their nature tranſitory, 
though ariſing out of a tranſaction abroad, but not 
ſuch as in their nature local. Doulſan v. Mathews, 
4 Term Rep. 503. 

Every one of the parties to a treſpaſs is liable to an 
action; tor there can be no acceflary to a treſpaſs. 
1 Lev. 124. Bro. title Treſp. 113. 

An action it is ſaid does not lie before a cauſe of ac- 
tion accrued, but if the cauſe of action accrued before 
the ball filed it is good, though the writ iſiued before. 
Cowper's Rep. 454. This was an action of treſpaſs ; 
and the lat. ſued 22d Augu/t 1775; treſpaſs proved 
2<th Sept. following. The court held, that the bill 
was the commencement of the ſuit, and the latitat 
was to be conſidered but as a procels 


The law does not allow one action upon ſeveral and 


diſtiuct cauſes of action. 

in perional actions, if two cauſes of action are of 
the ſame nature, they may be put in one action. 
Th. D. 8. c. 26, / 1, 2. 

Where an a# is dime which is in itſelf an immediate 
injury to another's per ſon or property, there the remedy 
is uſually by an action of tretpals vi et armis: but 
where there is no ad dine, but only a culpable omiſſion, 
or where the act is not immediately injurious, but only by 
conſequence and callaterally, there no action of treſpaſs 
vi et armis will lie, but an action on the ſpecral caſe 
for he damages conſeguent on ſuch omiſſion or act. 
11 Mod. 180. Ld. Ray. 1402. Str. 635. 

it is 0! importance that the boundaries between the 
differant afioms {houid be preſerved ; for if in an action 
of treſpaſs, the plaintiff recover 4% than 4os. he is 
intitled to no more colts than damages; whereas a ver- 
dict with nominal damages only in an action on the caſe, 
carries all the coſts. 6 Term Rep. 125. Savignac v. 
Roome. 

If an ation is brought on a judgment of non pros, 
wich is irregular, ihe whole of the proceedings may 

be 
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be ſet aſide in one rule. 4 Term Rep. 688. Barlny 
v. Kays. Vide title Nonpros. 

Whenever the ſame proceſs and judgment are in 
two counts they may be joined, otherwiſe they cannot, 
2 Wilſ. 321. Debt on a judgment and a mutuatus may 
be joined ; ſo may debt on a bond and a mutuatus, al- 
though there be different pleas required, becauſe there 
is the ſame proceſs and judgment. 1 Wilſ. 248. Debt 
and detinue may be joined. Bro. pl. 97. Gilb. C. P. 5, 
Debt upon an amercement and a mutuatus may be 
joined. 1 Wilſ. 248. The Duke of Bedford v. Alcock. 
Caſe for a misfeaſance and negligence againſt a com- 
mon carrier, may be joined with trover. Dickſon v. 
Clifton, 2 Wilſ. 319. In actions upon contracts, the 
plaintiff may join in the ſame writ, different cauſes of 
action in aſſumpſit. 

In actions for wrongs he may join different cauſes of 
action in treſpaſs, or in caſe ; but he cannot join tre, 
paſs with _ nor either of them with any ſpecies of 
contract. Ibid. Vide my Mod. Pl. 54. And when 
divers perſons may join in ations, 52, 


For whom and againſt whom an 
Action will lie. 


A® the law grants redreſs for all injuries, and gives a 
remedy for every kind of right, ſo it is open to all 
kinds of perſons, and none are excluded from bring- 
ing an action, except on account of their crimes, or their 
country; as men attainted of treaſon or felony, perſons 
outlawed or excommunicated, convitt in præmunire, alien 
enemies profeſſed in orders of the papal religion, as friars, 
monks, &c. (unleſs they have attained a pardon), in- 
fants, feme coverts (unleſs by ſpecial cuſtom), or per- 
ſons not in rerum natura; but executors or perſons 
outlawed have a right to ſue in right of their teſtator 
or inteſtate. 1 IA. 128. This is fully explained in 
my Mod. Plead. 46 to 52. In life, liberty, and eſtate, 
every one (who has not forfeited them) has a property 
and right; and if they are violated, the law gives an 
action to redreſs the wrong, and puniſh the wrong- 
doer. Vaug. 337. 
But care muſt be taken how ſuch actions are 


brought; as if an infant is plaintiff, he muſt ſue by by 
ne 
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next friend or guardian (Roll. Abr. 287.), unleſs he ſue 
with others as executor, and then he may ſue by at- 
torney, for all of them together repreſent the teſtator. 
Did. 288. If an infant is ſued, he muſt appear by a 
guardian ; if not, the plaintiff may move the court to 
have one appointed. 2 Int. 26. If an in ant recovers 
by verdict, or judgment goes by default, where he is 


plaintiff, it cannot be aſſigned for error, that he is an 


infant; but the defendant ſhould have ſummoned to ſtay 
the proceedings until a guardian was appointed. Vide 
21 Jac. I. c. 13. 4 Ann. c. 16. If an idiot ſue or 
be ſued, he muſt do it in perſon. Co. Lit. 135. 6b. 
A married woman muſt ſue with her huſband, and in 
all caſes where they are both ſued (although the huſ- 
band may anſwer alone,) yet the wife ſhall never be 
forced to anſwer without her huſband (except it be a 
ſole merchant, i. e. when ſhe carries on a ſole and 
ſeparate trade, which is by the cuſtom of London only). 
10 Mad. 6. 1 Int. 135. But ſhe cannot ſue as a ſole 
trader without her huſband in the ſuperior courts. 4 
Term Rep. 361. Caudell v. Shaw. Wherever the ſuit 


will ſurvive to the wife, ſhe muſt join in the action. 


1 Wil. 224. Dunſtan v. Burwell. Or where the debt 
is due to the feme dum ſola, both muſt join. Moor, 422. 
If baron is poſſeſſed of tithes in right of the feme, they 
muſt join in debt for not letting them forth, becauſe 
the feme is the proprietor. Cro. Eliz. 608. 613. If 
the action is brought for the labour of the wife only, ſhe 
may join in the action. 2 Sid. 128. Cro. Fac. 77. 
But declaration muſt ſtate it to be done by the wife. 
2 Wil. 424. Cro. Jac. 77. The dippers at Fun- 
bridge Wells all joined with their huſbands, and held 
well. 2 Wilſ. 414. Weller & ux. and others, v. Baker, 
If a bond be given to baron and feme adminiſtratrix, 
the huſband alone may bring the action, and declare 
on it as on a bond made to himſelf. 4 Term Rep. 616. 
Arkerſtein v. Clarke, 

[t hath been holden, that a feme covert may now be 
ſued as a feme ſole, it the has a ſeparate maintenance by 
deed. Corbett v. Poelnitz, 1 Term Rep. 5. Stedman 
v Gouch, Eſp. N. P. 7. Gilchriſt v. Brown, 4 Term 
Rep. 776. And in the caſe of Eliab v. Legh, Mr. 


Juſt. Afphurſt ſaid, In order to make a feme covert 
anſwerable for her debts as a feme ſole, ſhe ought to 
have a permanent fund, out of which the can ſatisfy her 
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creditors. 5 Term Rep. 682, If her huſband be tran, 
ſported, I take it ſhe is liable as a feme ſole for her debts 
contracted after conviction. 

Executors, when they bring an action, muſt all be 
named, although probate be granted to ene only, 
9 Co. 27. 1 Sid. 440. But when an action is brought 
againſt them, it muſt be only againſt ſuch of them as 
do adminiſter. 1 Roll. Abr. 924. Carth. 124. If 


there be two exccutors, one under age, and the other 


proves the will, and hath adminiſtration durante minore, 


fc. he may fur folely. But where both are of full age, 
though the will be proved by one only, the action muſt 
be brought in 6274 their names. 2 Lev. 240. Colborne 
v. Fright. 2 Jon. 119. Raym. 108. 

Alto, if two men have lands and goods together in 
joint-tenancy, and be wronged in them, they mult ſue 
Jointly. Co. Lit. 180. I enants in common ought 
to join in actions perſonal, but nat real; and in aſſize 
and ſlander of title, they ought to ſever. Divers 
perſons may have an action cf treſpafs jointly for goods 
taken or the like; but of battery, or ſuch perſonal 
treſpaſs, the action ought to be ſingle; if one treſpaſs 
be done by divers, the plaintiff may make it joint, or 
ſeveral, as he pleaſes; and yet two that join in a 
treſpaſs, do ſv make one treſpaſſer, that one of them 
is anſwerable for the other; and if they be ſued in 
one action, they may ſever in pleas and iſſues, and 
a relezſe to one is a releaſe to all. Hob. 66. Allo 
the jury muſt aſſeſs damages for all, but there ſhall 
be but one ſatisfaction; and where a joint action doth 
lie againſt ſeveral perſons, and ſome of their names are 
known, and ſome are not, the action may be brought 
againſt them that are known by their particular names; 
and you may declare againſt them /imul cum aliis, Ce 
Comb. 260. 

Until the time of Ed. 1. the king might have been 
ſued in all actions, as a common perſon, 22 Ed. 3. 3. 
75. D. 1.4. c. 1. / 3. But now none can have an 


action againſt the king; but one ſhall be put to him 


to ſue by petition. Ihe queen may be ſued without 
the king her huſband in all actions, for ſhe is a perſon 
ſole by the common law. Th. D. J. 4. c. 2. / 2. 80 
the queen dowager without ſuing to her by petition. 
Ibid. ſ. 3. So the prince of Wales may be ſued by 


writ, bid. ſ. 4. Every ſubject of the king, ecken 
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tical or temporal, man or woman, villian or free. 
2 Inſt. 55, 6. Though he be deaf, dumb, or an idiot. 
Th. D. J. 4. c. 2. / 4. Though he be non compos mentis, 
lunatic. id. | hough he be committed or attainted. 
Ibid. Ney, 1. But though a perſon attainted is liable 
to Civil ſuits, yet he ought not to be charged but by 
leave of the court, or of a judge at his chambers, 
Fofler, Cr. L. 61. 1 Wilfn, 217. Nor can he be 
charged with a civil action without leave, if he is in 
priſon for a crime, as for felony, c. without a judge's 
order; although he be not attainted. Though he be 
outlawed, excommunicated, or within age. 2 1n/. 56. 
So every body politic may be ſued, or an alien born. 


Witbin what time Aclions arc to 
be brought. 


THe limitation of ſuits is founded in public conve- 
nieace; and attended with fo much utility, that 
courts of equity adopt the ſtatutes made for that pur- 
poſe, as a poſitive rule; and apply it by parity of rea- 
ſon, to caſes not within it. 2 Burr. gbi. Jobnſon 
v. Smith. x 
By the 32 H. 8. c. 2. No perſon ſhall have a 
« writ of right of the poſſeſſion of his anceſtor, but 
„within ty years, nor of his own, but within thirty 
years betore the teite of the original.“ 

In all actions which are of the nature /a writ of 
right, in which the demandant muſt count of a ſeifin, 
and recover any hereditament, he ſhall be barred, if 
bis anceſtor had not ſeiſin within ii years. Bro. Abr. 
in Stat. Lim. 16. 33. 

All formedons in reverter or remainder ſhall be ſued 
in fifty years after title or cauſe of action fallen, and 
not after. 32 H. 8. c. 2. 

And by ſtat. 21 Fac. 1. ** All formed:ns in deſcender, 
remainder, or reverter, ſhall be ſued within twenty 
* years next after the title or cauſe of action firſt de- 
* {cended or fallen, with a proviſo that if the perſon 
* entitled to ſuch writ be at the time of the ſaid right 
* licſt deſcended or fallen, within twenty-one years, 
* feme covert, non compos mentis, impriſoned, or beyond 
* the ſeas, then ſuch perſon and his heirs may, not- 
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© withſtanding the ſaid twenty years be expired, bring 


his action, or make his entry as he might have done 
& before this act; ſo as ſuch perſon or his heirs ſhall, 
within ten years next after his full age, diſcoverture, 
« &c, take benefit of, and ſue forth the ſame; and at 
no time after the ſaid ten years. 

An ejectment muſt be brought within 20 years, 
Sid. 432. Bull. 102. 

In caſe of à fine there muſt be an actual entry within 


| five years; and that the confeſſion of an entry to de- 


No perſon to 
mak: entry into 
lands but within 
20 years next 
aſter title of 
entry. 
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claim, &c. un- 
le ſs action pro- 
ſecuted. 


Pin- tenant. 


No fine or re- 
cove ty to be te- 
verſed, unleſs 
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Neverſioner 
cannot have 
erivr, 


liver a leaſe in ejectment, ſhall not operate to avoid a 
fine. 2 Str. 1086. Hil. 2 Ann. by all the judges 
(except one), Berrington v. Parkhurſt. 

No perſon ſhall make entry into any lands, Cc. but 
in 20 years next after his title of entry, which ſhall 
firſt accrue to the ſame; and in default thereof, ſuch 
perſon ſo not entering, and his heirs, ſhall be diſabled 
utterly from ſuch entry. 21 Jac. 1. c. 16. 

In ejectment for mines, plaintiff proving himſelf 
lord of the manor, and in poſſeſſion of it, does not avoid 
the ſtatute of limitations, if defendant has been in poſ- 
ſeſſion of the mines 20 years; for they are diſtin 
poſſeſſions, and may be different inheritances. Rich 
v. Tohnſon, 2 Str. 1142. 

And by the ſtat. 4 Ann. c. 16. No entry or claim 
ſhall be ſufficient, unleſs an action be proſecuted within 
a year after. And it muſt be made upon the land, 
unleſs prevented by a ſpecial cauſe. x Salk. 285, 
Mod. Caf. 44. 

A joint tenant is not barred by non entry in 20 years, 
if his companion was in poſſeſſion. id. Nor one 
parcener who has the whole of the deviſe, where the 
other parcener takes the profits. Salk. 423. 

No fine, common recovery, or judgment, in action rea! 
or perional, ſhall be reverſed for any error or defect; 
unleſs error be commenced and proſecuted with effect 
within 20 years after ſuch fine levied, recovery ſuffer- 
ed, or judgment ſigned or entered upon record. 
4 Aun. c. 16. | 

A reverfioner cannot have error after 20 years, 
though his title did not accrue till after the expiration 
of them; and though error is brought in leſs than 20 
years after the commencement of his title. Loyd v. 
Vaughan, 2 Str. 1257. By 
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By 31 Eliz. c. 5. © All actions, &:. brought for 


« any forfeitures on any penal ſtatute made, whereby 


« the forfeiture is limited to the queen, ſhall be 
« brought within two years; and all actions upon any 
« penal ſtatute, the benefit whereof is limited to the 
« king and to the proſecutor, ſhall be brought within 
« one year; and in default of fuch purſuit, then to be 
« brought for the queen within two years after that 
« year ended. And if any ſuit ſhall be brought after 
« the time in that behalf before limited (except on the 
« ſtatute of tillage), the ſame ſhall be void and of 
« none effect.” 

A latitat is a good commencement of a penal ac. 
tion. Bridges qui tam v. Knapton, H. 22 Geo. 2. and 
the true time of taking out the writ may be ſhewn not- 
withſtanding the ze/7e. 

By 21 Fac. 1. c. 16. 
« com 
« words fpoken, Cc.“ 

N. B. This doth not extend to ſcandalum magnatum, 
nor to caſes where the ſpecial damage is the giſt of the 
action; but where the words of themſelves are action- 
able, ſpecial damage will not take them out of the 
ſtatute, 1 Sid. 95. Saunders, 61. 

$3. © All actions of treſpaſs, of aſſault, battery, 
« wounding, impriſonment, or any of them, ſhall be 
«* commenced within four years next after the cauſe 
« of ſuch actions or ſuits.” 

If treſpaſs be brought for beating a ſervant, per quod 
ſervitium amiſit, this is not ſuch an action as is within 
the ſtatute, being founded on the ſpecial damage. Salk. 
206. So for crim, con. The plea is not guilty within 
fix years. 2 Burr. 753. Ceookev. Sayer. 

All actions of treſpaſs, quare clauſum fregit, ac- 
tions of treſpaſs, detinue, trover*, and replevin, for 
taking away of goods and chattels; actions of ac- 
* count (other than ſuch accounts as concern the 
trade of merchandiſe between merchant and mer- 
* chant, their factors and ſervants)® ; actions on the 


& Actions for words ſhall be 


© 3 Cro, 246. 333. 

The exception as to merchants accounts is only meant to prevent 

dividing a running account, but extends not to accounts cloſed and con · 
eluded. 2 N. 400. Weiford v. Liddale, 

It does not extend to accounts currert between merchant and merchant. 

i Lev, 237, 2 Mid. 312, Vids 1 Vent. 90. 2 Sid. 455. 
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cc cafe (except ſlander); actions of debt, grounded upon 
« any lending or contract without ſpecialty, debt for 
&« arrearages of rent, are to be brought within ſix year; 
ee next after the cauſe of action. Ibid. 

No perſon entitled to treſpaſs, detinue, trover, reple. 
vin, account, debt, treſpaſs tor aſſault, menace, battery, 
wounding, 01 impriſonment, or action on the caſe for words, 
mall be diſabled from tuch actions by being at the 
time of ſuch cauſe of action accrued, under age, covert, 


non compos, in priſon, or beyond ſeas, 10 as they take the 


ſame within the times by the faid ſtatute limited after 
coming of age, being diſcorert, of ſane memory, at 
large, or returned from beyond ſeas. 21 Jace 1. c. 16, 

Nor by fiat. 4 Ann. c. 16 Any perlon entitled to 
ſuit for ſcamen's wages, Sc. 

And if the plaintiff was in Irelaud, that ſhall be ul- 
tra mare within this ſtatute, Sho. 91. 

So all actions on the caſe are within the benefit of 
this proviſo. 2 Saund. 120. 2 Mad. 72. 

T hey are at liberty by the ſtatutes to bring the ac- 
tion within the ſame time after return, Sc. as was 
limited for ſuch action. | 

By ſtat. 21 Fac. 1. c. 16. If judgment for the plaintiff 
be reverſed, or arreſted after verdict, and the defendant 
therein ke outlawed, and ſhall after reverſe the out- 
lawry, the party plaintiff, his heirs, executors, or ad- 
miniſtrators, as the caſe ſhall requue, may commence 


a new action within a year after ſuch judgment reverſed, 


or ſuch judgment given againſt the platntiff, or out- 


lawry reverſed, and not after. & 4. 
So if an action was commenced within fix years, 


and the plaintiff dies, his executors, &c. may com- 
mence a new action, though ſix years are paſt, and 
ſhew the ſpecial matter. Sas. 425. Fitzgib. 171. 

If the grant of a probate or adminiſtration be de- 
layed, it muſt be ſnewu. Fitz. 170. 289. 

If a man after ſix years acknowledges the debt, and 
promiſes payment, or publiſhes that his debts will be 
paid, it will be out of the ſtatuce, Pr. Chan. 3$6- 

Debt on 2 Edw. 6. for ti.hes, on an award, for a 
fine of a copyholder, rent on an indenture of leaſe, ot 
for an eſcape, ate not within the at. 1 Sid. 305. 
1 Saund. 33. 37. 1 Lev. 273. Nor can it be pleaded 
by any ſheriff to an action brought againſt him for 


money levied on a ficri facias, becauſe the action is 
= Pp founded 
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founded in maleffcio, as alſo upon the judgment on 
which the fieri facias iſſued, which is a matter of re- 
cord. 1 Mod. 205. 212, A charity is not barred by 
length of time, 2 Yern. 399. A legacy is not within 
the ſtatute, 1 Vern. 256, nor a mortgage. 1 Chan. 
Caf. 102. 

If the plaintiff be in England at the time the cauſe 0 


When the time 


action accrues, the time of limitation begins to run; fo begins to run. 


that if he, or (if he dies abroad) his executor or ad- 
miniſtrator, do not ſue within fx years, they are barred 
by the ſtatute. Smith, Exec. v. Hill, Executor, 1 Wilſ. 
135. 

i the plaintiff is a foreigner and does not comes to 
England in 50 years, he ſtill hath fix years after his 
coming into England, to bring his action; and if he 
never comes to England himſelt, he has always a right 
of action while he lives abroad, and ſo have his executors 
or adminiſtrators after his death. Strithorſt v. Groeme, 
3 Wilſ. 145. While any of the diſabilities mentioned 
in the ſtatute of limitations continue, the party may, 
but is not obliged to commence his action ; the ſtatute 
doth not run while any of thoſe diſabilities continue, 

If ene of the plaintiffs be abroad, and the others in 
England, the action muſt be brought within fix years 
after the cauſe of action ariſes. Perry et al. v. Jac bſon 
et al. 4 Term Rep. 516. 

By 3 & 4 Ann. c. 9. Actions on promiſſory notes 
ſhall be brought within the time appointed for actions 
upon the caſe, And, by c. 16. all ſuits in the admiralty 
for ſeamen's wages ſhall be commenced within „ix 


gears after the cauſe of action. 


In the caſe of ju/?rces of peace, or conflables, acting 
under their warrants, the ſtat. 24 Geo. 2. c. 24. enacts, 
* That aftions againſt them ſhall be commenced within fix 
* calendar months after the offence committed, or the 
* plaintiff” ſhall be barred.* For proceeding againſt 
them, vide title Juſtices and Conſtables. 

An acknowledgment of the debt, after the com- 
mencement of the action, takes it out of the ſtatute of 
limitations. Sir V. Yea v. Fouraker, per Cur. 2 Burr. 
1999, 

When an action is limited by a ſtatute to be com- 
menced within a certain time, a bill of Middleſex, or 
latitat, ſued out within that time, may be produced in 
Fiigence at the trial, to prove that the action was 

commenced 
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commenced in due time. But if the writ was 9 
ſued out till after the year, though by relation it would 
be within the time, the plaintiff ought to be nonſuited. 
Bull. Niſi Prius, 135. 3 Burr. 1243. 

The plaintiff may ſhew the true commencement of 
an action, contrary to the fiction, even in penal actions: 
and if there be no ſpecial memorandum, he may ſhew 
by the writ, that the action was commenced after the 
time to which the bill relates. Morris v. Pugh, 3 
Burr. 1241. 

Court reſolved in future to limit their own diſcre- 
tion in granting applications for informations in the 
nature of a guo warrants to ſix years, beyond which 
time they would not under any circumſtances ſuffer a 
party who had been fo long in poſſeſſion of his fran- 
chiſe to be diſturbed. The King v. Dickin, 4 Term 
Rep. 284. 


Proceedings in this Court. 


TAI are two ways to proceed in this court, 

the one by ſpecial original, the other by bill; if 
the debt be large, and the plaintiff has cauſe to think 
the defendant will bring a writ of error after judg- 
ment, the beſt method is to bring the action by original 
writ, becauſe the defendant will thereby be precluded 
from bringing a writ of error (except in parliament), 
This writ iflues out of the court of chancery, and is 
a mandatory letter from the king, under the great 
ſeal, and directed to the ſheriff of the county wherein 
the injury is ſuppoſed to be, requiring him to command 
the defendant either to do juſtice to the complainant, 
or elſe to appear in court, and anſwer the accuſation 
againſt him; whatever the ſheriff does, he muſt certify 
to the court, together with the writ itſelf. 

Theſe writs are either optional or peremptory; ort, in 
the language of the law, they are either a præcipe, ot 
a ſi te fecerit ſecurum. The pracipe is in the alterna- 
tive,“ commanding the defendant to do the thing 
<« required, or ſhew the reaſon why he hath not done 
« it,” The uſe of this writ is where ſomething cer- 
tain is demanded by the plaintiff, which is in the 
power of the defendant himſelf to perform; as to reftare 
the poſſeſſion of land, to pay a certain liquidated debt, # 
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perform a ſpecific covenant, to render an account, and 
the like; in all which caſes the præcipe is drawn up 
in the forin of a command to do thus, or ſhew cauſe to 
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the contrary ;z giving the detendant his choice to re- 
dreſs the injury, or ſtand the ſuit. The other is called 
a fi te fecerit ſecurum; from the words of the writ, 
which direct the ſheriff * zo cauſe the defendant to ap- 


c par in court, without any option given to him, pro- 


« vided the plaintiff gives the ſheriff ſecurity ectually 


« to proſecute his claim. 


73 


'This writ is in uſe, where 


nothing is ſpecifically demanded, but only a ſatisfaction 
in general ; to obtain which, and miniſter complete 
redreſs, the intervention of ſome judicature is neceſſaty: 
ſuch are writs of treſpaſs, or on the caſe, wherein no 
debt or other ſpecific thing is ſued for in certain, but 
only damages to be aſſeſſed by a jury. For this end, 
the defendant is immediately called to appear in court, 
provided the plaintiff gives good ſecurity of proſecuting 


his claim. 


Both writs are teſted or witneſſed in the 


king's own name: F/7tneſs urſelf at Weſtminſter, 
& or wherever the chancery may be held.“ 

The ſecurity here ſpoken of, to be given by the 
plaintiff, is common to both writs, though it gives 
denomination only to the latter. The whole of it 
is at preſent become a mere matter of form; and 
John Doe and Richard Roe are always returned as 
pledges for this purpoſe. The uſe of them was to an- 
ſwer for the plaintiff, who, in caſe he brought an 
action without cauſe, or failed in the proſecution of it 
when brought, was liable to an amercement from the 
crown, for railing a falſe accuſation ; and ſo the form 
of the judgment {till is. Finch. 189. 252. 

The day on which the defendant is ordered to ap- 
pear in court, and in which the ſheriff is to bring in 
tne writ, is called the return of the writ ; it being 
ten returned by him to the king's bench at Vi- 
min/ler, and made returnable in term, at the diſtance 
of at leaſt fifteen days from the date or teſte, that the 
lefendant may have time to come up to MWeſiminſter, 
eren from the moſt remote parts of the kingdom. 

This writ cannot iſſue unleſs the cauſe of action 
mounts to ten pounds, or above, on pain of ten pounds, 
ud the proceedings thereon to be void. 5 Geo, 2. 
27. 21 Geo. 2. c. 3. 
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And by rule M. 23 Geo. 3. If the plaintiff proceed 
by ſpecial original, and recover leſs than 501, he is 
only to have the ſame coſts as if he had proceeded þy 
bill ; except in ſuch actions in which he could not 
proceed by bill, or in which any defendant ſhall be 
actually cutlawed. 


| 
A bill, is a ſhewing in writing the cauſe of com- | 
plaint by the plaintiff againſt the defendant, wherein 
the party is ſuppoſed to have received ſome wrong, ; 
and it is the ground-work of the cauſe; it need not I 
be filed in che office (unleſs the defendant have privi- p 
lege, or be in actual cuſtody of the marſhal or ſheriff); gl 
but if he be in actual cuſtody, then it muſt be filed to tl 
warrant the declaration; which is no more than 9 
a copy of it, or defendant will be entitled to his diſ- ar 
charge. ti 
The filing the bill is the ground-work of the cauſe th 
depending, and is as the original in the common pleas, 12 
which gives the court juriſdiction to hold plea. 
If the defendant is not in cuſtody, the ordinary ad 
courſe of proceeding is by proceſs, intitled a bill of co 


Middleſex; being ſo called becauſe the court now ſits in 


in that county. pla 
The bill of Midaleſex (a), (which was formerly « , 
founded on a plaint of treſpaſs quare clauſum fregit, « , 
entered on the records of the court, ) is a kind of capia: paſt 


Latitat. 


Formerly proceſs 
iJued on bill 
being filed, 


directed to the ſheriff of that county, and commanding deb 
him to take the defendant, and have him before the king at 4. 2 
Weſtminſter, on a day prefixed, to anſwer to the plain- j 
tiff of a plea of treſpaſs ; tor the acculation of treipals 
gives the court juriidiction, whatever elſe may be the 
real cauſe of action. It muſt be perſonally ſerved on 
the defendant, if he can be found in that county; but 
if not, then there iſſues out a writ of latitat to the 
ſheriff of another county (as Oxon), which recites the 
bill of Afiddleſex, and proceedings thereon, thus: 
« And that it is teſtified that the defendant,” * latitat 
&« & diſcurrit,” urs and wanders about in Oxfordſhite; 


(a) Formerly this proceſs idued vpon the bi/! being filed, with tht 
name of tis chef clerk, and was called a bill of that county herein de 
court then refided, becuſe the marfoal, being an officer of the king“ 
houſehold (ir whoſe cuſtody the defendant was ſuppoſed to be), was thea 
in that county. It is called a 6i// of Middleex to difinguilk it from tht 
original bi, or detaration, 


« xy 
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roceed « and therefore commands the fheriff to take him, and 
he is &« have his body in court on the day of the return (a).“ 
ded by But if the defendant lives in any other county, the 
1d not latitat is the firſt proceſs which iſſues to take him, and 
all be may be ſued out upon a ſuppoſed, and not an aQual 
bill of Middleſex iſſued prior; a notice in writing 
com- being wrote at the bottom of ſuch writ or proceſs 
herein directed to the defendant to appear by, his attorney in 
wrong, court, to defend the action, to which the defendant 
ed not may appear or not; which is recorded. If he ap- appearance, 
privi- pears, he finds ſureties for his future attendance and 
[erift); obedience, called common bail, being the ſame perſons 
filed to that are pledges for the plaintiff's proſecution, viz. 

e than Jahn Doe and Richard Roe, If the defendant does not Plaintiffmay aj» 
his diſ- appear upon the return, or in eight days after, the plain- Pr in dcfzult. 
tif may enter an appearance for him, and proceed 

e cauſe thereupon, as if the defendant had done it himſelf. 
n pleas, 12 Ges. 1. c. 29. 21 Geo. 2. c. 23. 
But if the defendant is held to bail, there muſt be If defendant be 
ordinary added to theſe writs a clauſe of ac-etiam to the uſual eld to bail. 
z bill of complaint of treſpaſs ; the bill of Middleſex, command- 
now fits ing the defendant to be brought in to anſwer the 


plaintiff in a plea of treſpaſs, . And alſo to a bill to be 
ormerly * exhibited againſt him for one hundred pounds debt, or 
1 fregtt, * upon promiſe, as the caſe is, the complaint of treſ- 
of cap1a: paſs giving cognizance to the court, and that of 
manding debt authoriſing the arreſt. Stat. 13 Car. 2. flat. 2. 
e king al c. 2. 
e plain- When the defendant is regularly arreſted, he muſt When defendant 
 treſpals W either go to priſon for ſafe cuſtody, or put in ſpecial is arreſted. 
y be the bail to the ſheriff; the intent of the arreſt being only 
erved on to compel an appearance in court at the return of the 
ty; but writ: that purpoſe is equally anſwered, whether the 
u to the WF ſheriff detains his perſon, or takes ſufficient ſecurity 
cites the W lor his appearance, called bail, and he is ſuppoſed to 


3, thus: continue in the cuſtody of the bail, inſtead of going 
4 Jatital to gaol. 
ordſhire; Upon the return of the writ, or within four days nail. 


after, the defendant muſt appear according to the 
„ with he FF ©*'Lency of the writ'. This appearance is effected bln London and 
whereio b Dy putting in, and juſtifying bail, to the action. If Middleſex, vur 
f the king! if in any other 
e), was tdes county fix days 
it from the 


3) This writ was ealled 3 tefatum, but g ined afterua ds the name of 
©1727, from that word therein cum teflatum «fl quod /atitat, Sc. and is in 


« g bature of a te latum bill, 
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this be not done, and the bail that were taken by the 
ſheriff below are reſponſible perſons, the plaintiff ma 

take an aſſignment from the ſheriff of the bail-bong 
(under the fat. 4th and 5th Ann. c. 16.), and bring 
an action thereupon againſt the ſheriff's bail: But if 
the bail, ſo accepted by the ſheriff, be inſolvent perſons, 
the plaintiff may proceed againſt the ſheriff himſelf, 
by calling upon him firſt, to return the writ, (if not 
already done,) and afterwards to bring in the body of 
the defendant. And, if the ſheriff does not then cauſe 
ſufficient bail to be perfected, (or ſurrender him on 
the fourth or ſixth day mentioned in the Jatter rule,) 
he will himſelf be reſponſible to the plaintiff, by an 
attachment, for not obeying it, 

The bail muſt be put in either in open court, or be- 
fore one of the judges thereof, or elſe in the country be- 
fore a commiſſioner appointed by the Nat. 4 & 5 V. 
& M. c. 4. which muſt be tranſmitted to the court 
and filed. Theſe bail, who muſt at leaſt be two in 
number, if the action be by bill, muſt enter into a re- 
cognizance before ſuch judge or commiſſioner to this 
effect, that if the defendant be condemned in the attion, 
ce he ſhall pay the cofts and condemnation, or render him- 
« ſelf a priſoner, to the cuſtody of the marſhal, or that 
& they will do it for him ;”” which recognizance is 
tranſmitted to the court on a ſlip of parchment, in- 
titled a bail piece: It by original, the recognizance is in 
a certain ſum, being double the debt ſworn to ; and, if 
required, the bail muſt juitify themſelves in court, (or 
before the commiſſioner in the country, by affidavit,) 
& by ſwearing themſelves houſekeepers, and each of them 
« to be worth double the ſum for which they are bail, 
&« after payment of all their debts. 

They may now diſcharge themſelves by ſurrender 
withouc juſtifying, after exception, or before the ex- 
piration of the rule to bring in the body, or after the 
bond is aſſigned, or on the return- day of the firſt (ci, 
fa. if returned ſcire feci, or on the return-day of the 
ſecond ſci. fa. if the fir? be returned nihil . But ſuch 
render is not complete till an exoneretur is entered on 
the bail- piece; ſce title Surrender. In an action on 
the recognizance he is to {urr-nder in eight days in full 
term next after the return of the writ of latitat, Kc. 

When the daendant has filed common bail, or put 
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ing on the part of the plaintiff is, to declare againſt him 
(if he has not done it previous by filing the declaration 
de bene efſe on the return-day, which he may do by R. T. 
22 Geo. 3.) by delivering a declaration, which is the 
complaint, being an amplification or expoſition of the 
original writ (if the plaintiff proceeds by original) 
upon which his action is founded; but the declaration 
upon the bill is a mere copy of it (a): When the de- 
fendant is brought into court, if the action is by Bill, 
the plaintiff may declare in whatever action, or charge 
him with whatever injury he thinks proper (unleſs he 
has held him to bail by a ſpecial ac-etzam, which the 
plaintiff is then bound to purſue); but care is to be 
taken how ſuch declaration is framed, as the law re- 
quires it ſhould contain four things, viz. truth, cer- 
tainty, order, and congruity ; and in perſonal actions, 
the day, year, and place ought to be expreſſed, but not 
in real actions. 

This declaration concludes with theſe words, “ and 
&« thereupon he brings his ſuit,” &c, by which word 
ſuit was anciently underſtood the witneſſes or followers 
of the plaintiff, For in former times the law would 
not put the defendant to the trouble of anſwering the 
charge, till the plaintiff had made out, at leaſt, a pro- 
bable cauſe. Brad. 400. At the end of the declara- 
tion, if the ſuit be by bill, are added alſo the plaintiff's 
common pledges of proſecution, ** ohn Doe and 
Richard Ree,” which are now mere names of 
form; though formerly they were of uſe to anſwer 
to the King for the amerciament of the plaintiff, in caſe 
tg.” nonfuited, barred of his action, or had a verdict 
and judzment againſt him, Bulft. 275, Vide m 
Mid. Pleader, 41. 46. 62. 3 2 E 

When the plaintiff has ſtated his caſe in the de- 
claration, it is incumbent on the defendant within a 
reaſonable time to make his defence, and put in a plea, 
or elſe the plaintiff will at once recover judgment by 
default againſt him. Vide R. Trin. 22 Geo. 3. being 
the lateſt rule. 

Defence is a general aſſertion that the plaintiff hath 
no good ground of action, which aſſertion is after- 
wards extended and maintained in his plea ; but before 


(a) The declaration is a legal ſpecification of the cauſe of action. 
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he puts in his plea, he may crave oyer of the bond or 
other ſpecialty upon which the action is brought; that 
is, to hear it read to him, the generality of defendants 
in the times of ancient ſimplicity being ſuppoſed in- 
capable to read it themſelves, whereupon the whole is 
entered verbatim upon the record, and the defendant 
may take advantage of any condition, or other part 
of it, not ſtated in the plaintiff's declaration. 

The defendant cannot now crave oyer of the original 
writ. Boats v. Edwards, Dougl. Rep. 227, For it 
is not warranted by any rule or principle of juſtice, 
and it is incumbent on the court to make their pro- 
ceedings as little dilatory, oppreſſive, and expenſive as 
poſſible. Ibid. 

Pleas are of two ſorts, dilatory, and pleas to the ac- 

tion. Dilatory, are ſuch as tend merely to delay or put 
off the ſuit by queſtioning the propriety of the remedy, 
rather than by denying the injury. Pleas to the action, 
are ſuch as diſpute the very cauſe of ſuit. The former 
cannot be pleaded after a general imparlance, which is 
an acknowledgment of the propriety of the action; 
but the latter may. 

They are either to the juriſdiction of the court, the 
diſability of the plaintiff, or, in abatement to the writ, or 


count, as by miſnaming the defendant, which is called 


a miſnomer, or other want of form in any material 
reſpect ; or it may be that the plaintiff” is dead, or of 
a ſuit depending in another court, for the ſame cauſe of 
action. 

The general requiſites of a plea in abatement are, 
that it ſhould be certain to every intent, Co. Lit. 
303. give the plaintiff a better writ, Brownl. 139. 
and have an apt and proper beginning and con- 
cluſion : for it is the beginning and concluſion that make 
the plea. 1 Ld. Ray. 593. 

The former were very often uſed without any 
foundation of truth, and calculated only for delay; 
therefore by 4 & 5 Ann. c. 16. affidavit muſt be made 
of the truth thereof, 

In caſes where the matter is pleaded in abatement, 


which appears upon the record, (as variances,) no 
affidavit is requiſite. 2 Ld, Ray. 1409. So want o 


addition. Pract. Reg. 5. ; 
If you plead to the juriſdictian, you only make half 
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if you ſay, when, &c.” it gives a juriſdiction to 
the court, Co. Lit. 127. and conclude to the cogni- 
zance of the court, ** praying judgment whether the 


court will ee cognizance of the ſuit,” Salk. 


298. pl. 9. and muſt be pleaded in perſon. G*h, 
C. P. 187. 

Before a plea in abatement can be pleaded, it is 
requiſite for the defendant to appear, and take the de- 
claration out of the office. 

On a plea to the juriſdiction, on ſpecial privileges, it 
is uſual to grant a ſpecial imparlance, as in the common 
caſe of cognizance for Oxford, &c. but they cannot 
impart generally. Comb. 68. 

Cognizance of pleas muſt be claimed after appear- 
ance, Comb. 319. and before imparlance, 1 Sid. 103. 
2 IWilſ. 413. 

In pleading to the writ or count, if the action be 
by original, the plea concludes by praying judgment of 
the writ or count, and that the ſame may be quaſhed. 
5 Mod. 132. But if the action be by bill, the plea ſhould 
conclude by praying judgment of the bill, or of the bill 
and declaration, (tor they are the ſame thing, and not 
of the declaration only. 12 Mad. 133, A plea of miſ- 
nomer praying judgment i the bill, and that the ſame 
may be quaſhed, is ill on ſpecial demurrer. 3 Term 
Rep. 185. | 

Pleas to the juriſdiction (except ancient demeſne) 
and pleas in abatement, ought to be pleaded before a 
general imparlance, within four days incluſive of both 
days, after delivery or filing the declaration; un- 
leſs it be filed or delivered after term, or ſo late in the 
term that defendant is not bound to plead to it that 
term; in both which caſes the defendant may, within 

frur days incluſive of the next term, plead to the juriſ- 
diction of the court, or in abatement, intitling his plea 
as of the preceding term. N. on R. E. 5 Ann. 1 Salk. 
307. 

If it be pleaded as of the next term, then there muſt 
be a ſpecial imparlance moved for, R. E. 5 Ann. 
which ſhould be ſtated on the record (meaning the 
roll). Doughty v. Laſcelles, 4 Term Rep. 520. 3 Term 
Rep. 627. Smith v. Miller. And Sunday is to be 
counted one of the four, unleſs it be the laſt; if fo, 
then defendant has all Monday to file his plea. Lee 
v. Carlton, 3 Term Rep. 642. 

The 
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The plea in abatement is to be pleaded within the 
time, whether a rule be given or not, and filed, ſigned 
by counſel. 1 Term Rep. 278. Previous to which, 
the declaration muſt be taken out of the office, or 
plaintiff may ſign judgment. 

When theſe are allowed, the cauſe is either dif. 
miſſed from that juriſdiction, or the plaintiff is ſtayed 
till his diſability be removed; or he is obliged to ſue 
out a new. Writ, by leave obtained from the court, or 
to amend his declaration. Co. Entr. 271. But when 
they are over- ruled on deniutter, there ſhall be a 
judgment of reſpondeas ouſter, or that the defendant 
aniwer over. 2 Wilſ. 308 Eichorn v. Le Maitre, 
Garth. 447. 5 Med. 499. Ray. 329. It is then in- 
cumbent on him to plead a plca to the action; that is, 
to anſwer the merits of the complaint, which is done 
by conſeſſing or denying it. 

But where the iſſue is joined on a plea of miſnomer 
in the defendant's chriſtian name, and iſſue be taken 
thereon, and a verdict be found for the plaintiff, the 
judgment is peremptory; and there is no difference 
whether the iſſue be joined in a plea in abatement, or 
in a plea in bar; for wherever a man pleads a fact that 
he knows to be falſe, and a verdict be againſt him, 
the judgment ought to be final, and every man muſt 
be preſumed to know whether his plea be true or falſe. 
Thid. Bro. tit. Peremptory, ob.: and if the iſſue be 
jound for the detendant, he is entitled to coſts, 2 Ld. 
Ray. 292. 90 for the plaintiff, 

A confeſſion of the whole complaint is not uſual, 
for by that, the defendant ends the matter; to avoid 
which he may ſuffer judgment to go by default. But 
frequently he confeſſes one part of the complaint, (by 
a cognovit aqtionem in reſpect thereof,) and traverles, 
or denies the reſt, in order to avoid the expence of 
carrying that part to a formal trial, which he has no 
ground to litigate, A ſpecies of this ſort of confeſſion 
is by payment of money into court; which is neceſſary 
upon pleading a tender, or by paying into the hands 
of the proper officer of the court as much as the de- 
fendant acknowledges to be due, which (in the latter 
caſe;, if the plaintiff accepts in full ſatisfaction, he will 
be entitled to his coſts to be taxed z but if after the 


money is ſo paid into court, the plaintiff does not ac- 


cept the ſame in full, he is at liberty to take the mo- 
ney 
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ney out of court, and proceed for further damages 
which will be with the coſts hitherto incurred, in or- 
der to prevent the expence of any further proceedings, 
at his own peril. He may alſo plead a ſet- off, whereby 
the defendant acknowledges the juſtneſs of the plain- 
tiff's demand on the one hand, but on the other, ſets 


up a demand of his own to counter-balance that of 


the plaintiff, either in the whole, or in part; but this 
muſt be where there are mutual debts between the par- 
ties. 2 Geo. 2. c. 22. 8 Geo. 2. c. 24. 

Pleas that totally deny the cauſe of complaint, are 
either the general iſſue, or a ſpecial plea in bar. 

The general iflue, or general plea, is what tra- 
verſes, thwarts, and denies the whole declaration; 
without offering any ſpecial matter to evade it, as in 
treſpaſs, either vi et armis, or on the caſe for conſe- 
guential damage, not guilty ; in debt upon contract, nil 
debet, he owes nothing; in debt on bond, non eft factum, 
it is not his deed ; on an aſſumpſit, non aſſumpſit, he 
made no ſuch promiſe; or in real actions, nul tort, n9 
wrong done; nul diſſeiſin, no diſſeiſin; and in a writ of 
right the miſe or iſſue is, that the tenant has more right 
to Hold, than the demandant has to demand. T heſe pleas 
are called the general iſſue, becauſe, by importing an 
abſolute and general denial of what is alledged in the 
declaration, they amount at once to an iſſue; by 
which is meant a fact affirmed on the one ſide, and de- 
nied on the other. 

Special pleas in bar of the plaintiff's demand, are 
very various, according to the circumſtances of the 
deſendant's caſe; as, in real actions, a general releaſe, 
or a fine, both of which may deſtroy and bar the plain- 
tiff's title. Or in perſonal actions, an accord, arbi- 


tration, conditions per formed, non- age of the defendant, or 


ſome other fact which precludes the plaintiff from his 
action. A juſtification is likewiſe a ſpecial plea in bar; 
as in actions of aſſault and battery, ſen = demeſne, 
that it was the plaintiff's own original aſſault; in treſ- 
paſs, that the defendant did the original thing com- 
plained of in right of ſome office which warranted him 
ſo to do; or in an action of ſlander, that the plaintiff 
is really as bad a man as the defendant ſaid he was. 
The ſtatute of limitations may alſo be pleaded in bar, 
for which, ſee the ſeveral ſtatutes under title Limitation 
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The conditions and qualities of the plea are: 
1. That it be ſingle, and contain only one matter, 


for duplicity begets confuſion. 2. That it be direct 


and poſitive, and not argumentative. 3. That it 
have convenient certainty of time, place, and per- 
fons: 4. That it anſwer the plaintiff's allegations in 
every material point. 5. That it be fo pleaded as to 
be capable of trial. Co. Lit. 303, 304. lt ſhould be 
true, and capable of proof; and will be taken moſt 
ſtrongly againſt him that pleadeth it: and ſurpluſage 


' ſhall never make the plea vicious, except when it is 


repugnant or contrary to matter precedent, Hob. 
295. Mar. 207. 


They are uſually in the affirmative, ſometimes in 


the negative, but always advance ſome new fact not 
mentioned in the declaration; and then they muſt be 
averred to be true in the common form, “ and this he 
« zs ready ie verify;” and it is a rule in pleading, 
that no man be allowed to plead ſpecially, ſuch a plea as 
amounts only to the general iſſue, or a total denial ot the 
charge; for pleas that amount to the general iſſue, are 
only facts on which the iſſue may be turned in evi- 
dence, and therefore are not iſſues of fact to be re- 
ferred to the court, but matters of evidence to be de- 
termined by a jury, and conſequently not good pleas; 
becauſe they draw to the examination of the court 
what is proper to be determined by a jury ; but when 
ſuch plea is pleaded, it is a good cauſe of ſpecial de- 
murrer, ſince the fat. 27 Eliz. 10 Co. 95. a. Roll. 
Rep. 112. Cro. Car. 157. being only matter of form. 
3 Mod. 166. 

When the plea of the defendant is put in or filed, 
if it does not amount to an iſſue or a total contradic- 
tion of the declaration, but only evades it, the plain- 
tiff may plead again, and reply to the defendant's plea, 
which 1s called a replication : either traverſing it, that 
is, totally denying it; as if in an action of debt upon 
bond, che defendant pleads ſolvit ad diem, here the 
plaintiff in his replication may totally traverſe this 
plea, by denying that the defendant paid it; or he may 
alledge new matter in contradiction to the defend- 
ant's plea; as when the defendant pleads no award 
made, the plaintiff may reply and ſet forth an actual 
award, ad afhgn „ breach: or the replication may 


confeſs and avoid the plea by ſome new matter or dil- 


tinction, 
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tinction, conſiſtent with the plaintiff's former decla- 


ration. 
To the replication the defendant rejoins, or puts in 
an anſwer called a rejoinder. The plaintiff may an- 


45 


Rejoinder, 


ſwer the rejoinder by a ſurrejoinder, upon which the 


defendant may rebut; and the plaintiff may anſwer 
him by a ſurrebutter. The whole is denominated the 
pleading, in the ſeveral ſtages of which it muſt be 
carefully obſerved, not to depart or vary from the title 
or defence which the party has once inſiſted on. For 
this (which is called a departure in pleading) might 
occaſion endleſs altercation. Therefore the replica- 
tion muſt ſupport the declaration, and the rejoinder 
the plea, without departing out of it; yet in many 
actions the plaintiff, who has alledged in his declara- 
tion a general wrong, may in his replication, after an 
evaſive plea by the defendant, reduce that general 
wrong to a more peculiar certainty, by aſſigning the 
injury afreſh, with all its ſpecific circumitances, in 
ſuch manner as clearly to aſcertain and identify it, 
conſiſtently with his general complaint, which is 
called a new-or novel aſſignment. 1 It. 124. 6 Mod. 
120. 2 £4. Ray. 1015. Bull. Nif. Pri. 17. 

In any ſtage of the pleadings, when either ſide ad- 
vances or affirms any new matter, he uſually avers it 
to be true, and of this he is ready to verify.” On 
the other hand, when either ſide traverſes or denies 
the fact pleaded by his antagoniſt, he uſually tenders 
an iſſue, as it is called; the language of which is dif- 
ferent according to the party by whom the iſſue is 
tendered ; for if the traverſe or denial comes from the 
defendant, the iſſue is tendered in this manner, © and 
* of this he puts himſelf upon the country, thereby ſub- 
mitting himſelf to the judgment of his peers ; but if 
the traverſe lies upon the plaintiff, he tenders the iffue 
or prays the judgment of the peers againſt the defend - 
ant in another form; thus, “ and this he prays may le 
* mquired of by the country; for when in the courte 
of pleading they come to a point, which is affirmed 
on one tide, and denied on the other, they are then 
ſaid to be at iſſue, all their debates being at laſt con- 
tracted into a ſingle point, which muſt now be deter- 
mined either in favor of the plaintiff or of the de- 


fendant, 
3 


* * 
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But if either ſide (as for inſtance the defendant) 


pleads a ſpecial negative plea, not traverſing or de. 


nying any thing that was before alledged, but diſeloſ- 
ing ſome new negative matter; as where the ſuit is 
on a bond, conditioned to perform an award, and the 
defendant pleads negatively, „that no award was 
& made,” he tenders no iflue upon this plea, becauſe 
it does not appear whether the fact will be diſputed, 
the plaintiff not having yet aſſerted the exiſtence of 
any award; but when the plaintiff replies, and ſets 
forth an actual ſpecific award, if then the defendant 
traverſes the replication, and denies the making of 
any ſuch award, he then, and not before, tenders an 
iſſue to the plaintiff, which being the end of all the 
pleadings, is either matter of law or fact. 

An iſſue upon matter of law, is called a demurrer 
demoratur, reſts or abides; and it confeſſes the facts 
to be true, as ſtated by the oppoſite party ; but de- 
nies, that by the law ariſing upon thoſe facts any injury 
is done to the plaintiff, or that the defendant has 
made out a legitimate excuſe ; according to the party 
which firſt demurs upon the point in queſtion, As if 
the matter of the plaintiff's complaint or declaration 
be inſufficient in law, as by not aſſigning any ſufficient 
treſpaſs, then the defendant demurs to the declaration; 
if on the other hand the defendant's excuſe or plea be 
invalid, as if he plcads that he committed the treſpaſs 
by authority from a ſtranger, without ſetting out the 
ſtranger's right; here the plaintiff may demur in law 
to the plea, and fo on in every other part of the pro- 
ceedings, where either fide perceives any material ob- 
jection in point of law, upon which he may reſt his 
caſe : and upon the parties joining in demurrer, the 
iſſue is then complete, and the proceedings being en- 
tered on record, the matter of law on which the 
demurrer is grounded, is upon ſolemn argument de- 
termined by the court, and not by any trial by jury; 
and judgment is thereupon accordingly given. 

Where there are iſſues in /aw, and in fact, the de- 
termination of the iſſues in law may be either e or 
after the trial, at plaintiff's eleCtion ; but if the ſues 
be tried firft, the court will not give leave to with- 
draw the demurrer and plead, although the court would 
have permitted it after demurrer argued, 1 Burr. 


316. Robinſon v. Raley, Say. Rep. 316. 


An 
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An iſſue of fact is where the fact only and not the 
law is diſputed ; and when he that denies or traverſes 
the fa? pleaded by his antagoniſt has tendered the iſſue 
thus, and this he prays may be inquired of by the coun- 
« zry;” or, © and of this he puts himſelf upon the coun- 
« try,” it may be immediately ſubjoined by the other 
party, © and the ſaid A. B. doth the lite; which done, 
the iſſue is ſaid to be joined, both parties having 
agreed to reſt the fate of the cauſe upon the truth of 
the fact in queſtion to the determination of a jury. 

gag the whole of theſe proceedings from the 
tin” ot the defendant's appearance in obedience to the 
king's writ, it is neceſſary that both the parties be 
continued in court from day to day, till the final de- 
termination of the ſuit, In the courfe of pleading, if 
either party neglects to put in his declaration, plea, 
replication, rejoinder, and the like, within the times 
aliotted by the ſtanding rules of the court, the plain- 
tiff, if the omiſſion be his, is faid to be nenſuit, or, if 
the gnegligence be on the fide of the defendant, judg- 
ment may be had againſt him, for ſuch his default; 
and, after iſſue or demurrer joined, as well as ſome of 
the previous ſtages of proceeding, a day is continually 
giren and entered upon the record, for the parties to 
appear from time to time, as the exigence of the caſe 
may require. The giving of this day is called the 
centinuance, becauſe thereby the proceedings are con- 
tinued without interruption, from one adjourument to 
another. 


Of the Plea puis darrein continuance. 


It may ſometimes happen, that after defendant has 
pleaded, nay, even after iſſue or demurrer joined, there 
may have ariſen ſome eto matter, which it is proper 
for the defendant to plead ; as, that the plaintiff has 
given the defendant a releaſe, and the like; here, if 
the defendant takes advantage of this new matter as 
early as he poſſibly can, viz. at the day given for his 
next appearance, he is permitted to plead it, and it is 
called a plea puis darrein continuance, or ſince the laſt 
adjournment; for it would be unjuſt to exclude him 
from the benefit of this new defence, which it was not 
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to be pleadeds 


in his power to make when he pleaded the former: lt 


is dangerous to rely on ſuch a plea, without due con- 
ſideration; for it confeſſes the matter which was be- 
fore in diſpute between the parties, Cro. Eliz. 49. and 
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waives the former pleading ; and it is not allowed to 
be put in, if any continuance has intervened between the 
ariſing of this freſh matter, and the pleading of it, 
2 I/:lf. 138. for then the defendant is guilty of negleR, 
or laches, and is ſuppoſed to rely on the merits of his 
former plea. Say. 268. Ld. Ray. 693. Salk. 178. 
After a plea in bar, if the defendant plead a plea puis 
darrein continuance, this is a waiver of his bar, and 
no advantage ſhall afterwards be taken of it, 1 Salk, 
178.: alſo it is not allowed aſter à demurrer is deter- 
mined, or verdict given; becauſe then relief may be 
had in another way, namely, by writ,of audita quer ela, 
which is in the nature of a bill in equity, to be re- 
lieved againſt the oppreſſion of the plaintiff This 
writ is now almoſt rendered uſeleſs, ſince the courts 
have ſhewn ſo much indulgence in granting a ſum- 
mary relief upon motion. £4. Raymond, 439. 

A man ſhall have but one plea puis darrein conti- 
nuance. 4 H. 7. fol. 8. 

The laft continuance at the fittings or aſſizes is the 
day of the return of the venire facias, from whence the 
plea is continued by the award of the diftringas to the 


next term, unleſs the chief juſtice or judges of aſſize 


ſhall firſt come on the day of niſi prius. Bull. N. P. 
310. 1 Black. Rep. 497. Dy. 361. And on this 


day, if any matter of defence has ariſen after the laſt - 


continuance, it may be pleaded. Theſe pleas are two- 
fold, in abatement and in bar, Gilb. C. P. 105. 
Iſſue was joined, venire facias was awarded, return- 
able guindecim Fil. 27th Fanuary : after this laſt con- 
tinuance, the defendant, on the goth of Tanuary, 
pleaded generally, that puis darrein continuance, vin. 
on ſuch a day, he became bankrupt, hoc paratus ef 
verificare, &c. and verified this plea by an affidavit, 
Motion to ſet it aſide as a dilatory plea, alledging it 
to be diſcretionary in the Court whether they would 
receive it or not. C. J. ſaid, ** That ſuch diſcretion wa! 
* contrary to the genius of the common law of England, 
« and would be more fit for an eaſlern monarchy than for 
&« this land of liberty; nulli negabimus, Sc. juſticium; 
and there is no difference between this plea and any 
other defence, but this, viz. that the fact which War- 
rants this plea firſt exiſted or happened ſince the laſh, 
and before the next continuance ; it is a defence which 
the party could not poſſibly make when he firſt pleaded, 


and which he is bound to make after the laſt continu- 
ances 


con 
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d to ance, and beſore the next. It muſt be verified by MM. Affdwit. 
| the davit ; for if it was not to be ſo, great delays would 
f it, enſue by pleas of this kind. Paris v. Salkeld, 2 Wilſ. 
le, 137. 1 Str. 492. If ſuch plea is bad it muſt be de- 
his termined on demurrer, Rule diſcharged. 
178, Ihe plea in this caſe was held bad, becauſe it did 
puis not aver that the defendant had conformed himfelf, &c. 
and according to the ſeveral ſtatutes concerning bankrupts. Ibid. 
Salk, 140. The juſtices may receive ſuch plea at ni prius. 
eter- 2 Roll. 630. l. 30. 3 Term Rep. 5 54. 
y be It is ſaid, if this plea be put in at the aflizes, the A, to replic. to 
rela, plaintiff is not to reply to it there; for the judge has the plea, 
re- no power to accept a replication, nor to try it, but 
This ought to return the plea, as parcel of the record of 
ourts niſi prius, and if the plaintiff demur, it cannot be ar- 
ſum- gued there. 2 Hod. 307. 
Mr. Juſt. Buller ſays, it is in the breaſt of the judge, 
ronti- whether he will or not proceed in the trial. Bull. | 
NM. P. 309. 311. Say. 268. | 
is the It cannot be pleaded after the day of niſi prius, and When it cannot 
e the before the day in bank, 2 Lut. 1143. if there has de pleaded, 
to the been a verdift. But if the jury remains propter defec- 
aſſize tum, a releaſe after the award of the nit prius, ma 
V. P. be pleaded the day in bank, Bro. Cont. 30. 22H. 
1 this b. 1. 
he 1 This plea ſhould be ingroſſed on treble- penny, 
two- ſigned by counſel, and affidavit is to be made of the 
truth, and in term, I take it if there are ſpecial 
turn- pleadings it ought to be filed, notice being given on 
con- the other ſide; if tendered at niſi prius, court ſhould 
nua], be moved to receive it. If there are no ſpecial plead- 
„ vi. ings, then the plea may be delivered to the attorney in 
tus eff term-time, Sed guere. 
davit, The plea muſt contain certainty, and the time and 
ing it þ/ace muſt be preciſely alledged, Bull. N. P. 309. 2 
would Salk, 519. and, if pleaded in bar, to conclude that the 


Mm Was 


plaintiff ought not further to maintain his action. Bull, 


gland, 311. Gilb. C. P. 105. 3 Lev. 120. 

Jan fir In Hob. Rep. 81. it is ſaid, it may be pleaded after 
ium; a demurrer. 

1d any How to plead a releaſe puis darrein continuance, 
1 Wal- Lut. 1142. before iſſue joined, 1177. 

be laſh, When the parties are at iſſue as before- mentioned, 
which the court awards a writ of venire facias upon the roll, 
leaded, commanding the ſheriff, “ that he cauſe to come at 
ntinu* E «. Weſtminſter, 
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« Weſtminſter, on ſuch a day, twelve free and lawful 
« men of the body of the county, by whom the truth of the 
„ matter may be better known, and who are neither of (in 
&« to the plaintiff or defendant, to recognize the truth of 
& the iſſue between the parties. The jury is not ſum- 
moned upon this writ, and therefore not appearing at 
the day, muſt unavoidably make default, and a com- 
pulſive proceſs is now awarded againſt the jurors, 
called a diftringas, ** commanding the ſheriff to have the 
« bodies of the jurors, or to diſtrain them by their lands 
« and goods, that they may appear upon the day ap- 
& pointed, (niſi prius, unleſs before that day, the gs 4 
& juſtice ſhall come into London, Weltminſter, or the 
county where the venue is laid.“ 

This clauſe of ni prius was inſerted by virtue of 
the ſtatute of Meſiminſter, 13 Ed. 1. c. 30. 42 Ed. z. 
c. 11. 

When the general day of trial is fixed, the plaintiff 
or his attorney muſt bring down the record (which is 
previouſly paſſed) to the aſſizes, and enter it with the 


judge's marſhal, in order to its being called on; but 


if the cauſe is to be tried at the fittings in London or 
Meſiminſter, the record is taken to the chief juſtice's 
chambers, and his clerk enters it for trial. When the 
cauſe is called on either at the aſſizes or at the ſittings, 
the record is then handed to the judge to peruſe and 
obſerve the pleadings, and what iſſues the parties are 
to maintain and prove, while the jury is called and 
ſworn : the caſe is opened on the part of the plaintiff 
and defendant by their counſel, and when the evidence 
is gone through on both ſides, the judge, in the preſence 
of the parties, the counſel, and al others, ſums up the 
whole to the jury, obſerving wherein the main queſ- 
tion and principal iſſue lies, ſtating what evidence has 
been given to ſupport it, with ſuch remarks as he 
thinks neceſſary for their direction, and giving them 
his opinion in matters of law arifing upon that evi- 
dence ; they conſider and return their verdi at the 
bar ; which is recorded in court by the proper officer, 
and then they are diſcharged. 

If the iſſue be found either for the plaintiff or de- 
fendant, or ſpecially ; or if the plaintiff makes default, 
or is nonſuit ; it is entered on the record, and is called 
a poſtea ; which being entered, judgment may be ſigned 


thereon, unleſs ordered by the court to the W 
0 
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for the verdict may be ſuſpended for certain cauſes by 
a motion for a new trial, or arreſted, 6 Mod. 22. 
Salt. 649. 1 Burr. 390. 

But if the judgment cannot be arreſted, or the party 
obtain a new trial, execution will follow; unleſs the 
party condemned thinks himſelf unjuſtly aggrieved by 
any of the proceedings; and then he has his remedy 


Error, 


to reverſe the ſame by bringing a writ of error; but he Bail, 


that brings it muſt find ſubſtantial bail (to proſecute 
the ſame) after verdict in all caſes, and muſt bring it 
in time ſo as to prevent the plaintiff's taking out 
execution after judgment ſigned. Vide 3 Fac. 1. 
c. 8. 13 Car. 2. c. 2. 16& 17 Car. 2. c. 8. 

The execution of the judgment is adapted to the 


nature of the action; therefore if the plaintiff recover 


in a real or mixed action, wherein the ſeiſin of the land 
is awarded to him, the writ is an habere facias ſeiſinam, 
or an habere facias poſſeſſionem. Finch, 470. Cu. 
Lit. 34. | 
8 in actions where money only is recover- 
ed, as a debt or damages, at the ſuit of the ſubject, 
(and not any ſpecific chattel,) are of four ſorts; againſt 
the body of the defendant, called a capias ad ſatisfa- 
ciendum, or againſt his goods and chattels, called a 
eri factas ; or againſt the goods and the profits of 
his lands, called a levari factas ; or againſt the goods 
and the poſſeſſion of his lands, called an elegit; but at 
the ſuit of the king againſt all three, his body, lands, and 
goods, called an extent or extend; facias. Only one of 
theſe writs can be iſſued at one time. 2 l. 143. 
Lit. 293. T. Raym. 346. 


Execution. 


Executions are 
of four ſorts, 


When the plaintiff's demand is fatisfied, either by Satisfatony 


the voluntary payment of the defendant, or by com- 
pulſory proceſs, or otherwiſe, the defendant may com- 
pel the plaintiff to enter ſatisfaction on the record, 
that the defendant may not be liable hereafter to be 
haraſſed a ſecond time on the ſame account ; which 
's done by giving a warrant of attorney for that pur- 
pole, 2 Lill. Abr. 605, 
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Of the Judges and Officers of the 


Court. | 


4 _ II. is probable and almoſt certain, that in very early 
andre a times, before our conſtitution arrived at its ful! j 
who deleeated perfection, our kings in perſon often heard and de- / 
_ * to termined cauſes between party and party; but at pre. b 
Ia ſent, by the long and uniform uſage of many ages, they f 
have delegated their whole judicial power to the judges 1 


of their ſeveral courts; which are the grand depoſitory 


of the fundamental laws of the kingdom, and have 21 
gained a known and ſtated juriſdiction, regulated by c 
certain and eſtabliſhed rules, which the crown itſelf ju 
cannot alter, but by act of parliament. 2 Haw. Pl, pa 
of the Cr. 2. uf 

In this diſtin and ſeparate exiſtence of the judicial tr 
power, in a peculiar body of men, nominated indeed, ve; 
but not removeable at pleaſure, by the crown, conſiſts in 
one main preſervative of the public liberty, which can» per 
not ſubſiſt long in any ſtate, unleſs the adminiſtration anc 
of common juſtice be, in ſome degree, ſeparated both of 
from the legiſlative and alſo from the executive power: c. 2 


were it joined with the legiſlative, the life, liberty, and of 
property of the ſubject would be in the hands of arbi- Was 


trary judges, whoſe deciſions would be then regulated ven 
only by their own opinions, and not by any funda- of x1 
mental principles of law ; which, though legiſlators tion 
may depart from, yet judges are bound to obſerve. WW 7:1: 
Were it joined with the executive, this union might T 


ſoon be an overbalance for the legiſlative: for which 7/7; 
reaſon, by the ſtatute of 16 Car. 1, c. 10. which WW and 
aboliſhed the court of ſtar- chamber, effectual care 1) WW Ew 
taken to remove all judicial power out of the hand their 
of the king's privy council, who, as then was evident 8 Placit 


from recent inſtances, might ſoon be inclined to pro- torer 
nounce that for law, which was moſt agreeable o lame 
the prince or his officers. Nothing therefore is more BF durin, 
to be avoided, in a free conſtitution, than limiting the miſe 
provinces of a judge and a miniſter of ſtate, diatel 
Az to the judgess As his majeſty is, in the eye of the law, always re ab 
preſent in all his courts, though he cannot perſonal] of the 


diſtribute juſtice, his judges are the mirror by = 
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Jupoks and OFFICERS of the CourrT, 


the king's image is reflected. It is the regal office, 
and not the royal perſon, that is always preſent in 
court, always ready to undertake proſecutions, or pro- 
nounce judgment, for the benefit and protection of the 
* Co. Lit. 139. Forteſc. c. 8. 
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t is of the greateſt importance to the law of England, By whom the 


and to the ſubject, that the powers of the judge an 
jury are kept diſtinct; that the judge determines the 
law, and the jury the fa; and it ever they come to 
be confounded, it will prove the contuſion and de- 
ſtruct'on of the law of England, per Hardwicke, C. J. 
Rep. temp. H. 28. 


termined. 


d law is to be de- 


he judges of affize are delegated from the courts Judges of aſſize 
at Weltminſter by the king, if the trial be held in the 3 — 


country : perſons whoſe learning and dignity ſecure their 
juritdiction from contempt, and the novelty and very 
parade of whoſe appearance have no ſmall influence 
upon the multitude, The very point of their being 
ſtrangers in the county is of infinite ſervice, in pre- 
venting thoſe factions and parties which would intrude 
in every caufe of moment, were it tried only before 
perſons reſident on the ſpot, as juſtices of the peace 
and the lixe. And the better to remove all ſuſpicion 
of partiality, it was wiſely provided by ſtatutes 4 E. 3. 
c. 2. 8 K. 2. c. 2. 33 H. 8. c. 24. that no judge 
of aſſize ſhould hold pleas in any county wherein he 
was born and inhabits. And as this conſtitution pre- 
vents party and faction from intermingling in the trial 
of right, ſo it keeps both the rule, and the adminiſtra- 
tion of the laws uniform. 3 Black. Com. 356. Vide 
title Circuit, and 12 Geo. 2. c. 27. 


The judges of this court conſiſt of the Lord Chief Four judges, 


Fuſtice, and three others; the former is created by writ, 
and the /atter by letters patent ; and by the flat. 20 
Edw. 3- c. 1. they are to take no fee but of the king; 
their commiſſions, in early periods, were durante bene 
placito, afterwards guamdiu bene ſe gefſerint, with a power 
o remove them on the addreſs of both houſes of par- 
lament ; but now they are to continue in their offices 
during their good behaviour, notwithſtanding any de- 
miſe of the crown (which was formerly held imme- 
diately to vacate their ſeats), and their full ſalaries 
we abſolutely ſecure to them during the continuance 
of their commiſſions. 1 Ges. 3. c. 23. This act was 
made at the earneſt recommendation of the king him- 
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Jopcrs and Orrickxs of the Court. 


ſelf from the throne, “ declaring that he looked upon the 
% independance and uprightneſs of the judges, as eſſential 
&« to the impartial adminiſtration of juſtice, as one of the 
6 beſt ſecurities of the rights and liberties of his ſubjetts, 
and as moſt conducive to the honor of the crown.” Com. 


Journ. 3 Mar. 1761. 
bey are ſovereign juſtices of oyer and terminer, 
gaol delivery, and of eyre, conſervators of the peace, 
_ ſoverergn coroners of the land. 4 Inſt. 73. 9 C. 
118. b, 
The preſent Tudges are, 
Lliy4 Lord Kenyon, 55001. qi June 1788. 


Sit William Henry Afbhurſt, Knight, 22d June 


1770, 

Sir Naſh Greſe, Knight, gth February 1787, 
Sir Soulden Lawrence, Knight, — June, 1794, 

Sir Francis Buller reſigned his ſeat in K. B. in E. 
Vac. 1794, and made a juſtice of C. B. Trin. Term 
1794, in the room of Sir Soulden Lawrence. 

If an action be brought againſt a judge of record for 
an act done in his judicial capacity, he may plead that 
he did it as judge of record, and that will be a ſufficient 
juſtification; and ſo may a judge of a court in 2 
foreign country under the dominion of the crown, 
Moftyn v. Fabrigas, Cowp. Rep. 172. Ld. Ray. 454 


Gromvelt v. Burwell. 


2400l, 


Officers of the Crown Side are, 


TH E king's coroner and attorney, commonly called 
the cleik of the crown, or maſter of the crown 


office, who taxes colts, nominates all ſpecial juries on 


d The law delighteth in be number of 12, for there muſt not only be 13 
Jurors for the trials of matters of fact, bu: 12 judges of antient time for mat- 


ters in law in the Exchequer chamber. Allo for matters of fate, there | 


were in antient time 12 counſellors of ftate, He that wageth his law 
muſt have 11 o'hers with him, which think he ſais true. And that 
number of 12 is much reſpected in holy writ, as 12 apoſtles, 12 ones, 
12 tribes, &c. Co. Lit 155. 4. By later authorities fewer than 12 
compurgators will do, 2 Vere, 19, Lilly fays 6. Prac. Reg. $24. But Mr. J. 
Black ſlone ſays, tbet Ld. Coke's opinion is founded upon b:rter authority and 
reaſon, for as Mager of law is equivalent to a verdict in the defencant's favor, 
jt ovght to be eſtabliſhed by the ſame or equal teſſimony, by the oath of 
12 men; fo is G/anwil, 6 1. c. g. jurabit duodecima maru and in 9 H. 4 
it was adjudged by the court, guod defengat ſe duodecima manu. Henghem, 
Magna Ch, 5, Lilly tkes his from Style's P. R. 572. * 


11 


OFFICERS of the COURT. 
the crown ſide, takes recognizances, inquiſitions upon 


dw the death of any priſoner dying in the King's Bench, 
F the tee. James Templar, Efq. | 
2 The ſecondary, who draws up the paper books and 
Com. makes up an e/7reat of all fines, Fc. forfeited to the 
crown, Francis and Henry Barlow, Eſqrs. 
iner, The clerk of the rules, who draws up all the rules of 
peace, the court, and attends the court to take minutes thereof, 
© Co. Henry Dealtry, Eſq. 
'There are alſo two other officers, the examiner and 
calender keeper, Robert Belt. 
Clerks in court. F. Barlow, R. Belt, G. Lepipre, 
J. O. Jones, H. Dealtry, and H. Barlow, E/qrs. 
2 400l, 
* On the Plea Side. 
Term 
HE chief clerks, ſecor dary or maſter, their deputy, 
rd for marſhal, clerk of the rules, clerk of the papers, clerk 
4 that of the day rules, clerk of the dockets. clerk of the declara- 
Beient tions, cler of the bails, poſteas, and eftreats, ſis ner of 
19 writs, ſigner of the bulls for Middleſex, cuſtos revium, 
* clerk of the upper ti eaſury, clerk of the outer treaſury, 
. 454, filacer, exigenter, and clerk of the outlawries, clerk of 
the errors deputy marſhal, marſhal and aſſociate to the 
chief juſtice, tr ain-bearer, clerk o/ the niſi prius in Lon- 
don and Mivdleſex, clerks of the niu prius to the different 
| counties appointed by the cuſtos brevium, crier at niſi 
47 pr us in London and Middleſex, receiver general of the 
ſeal ce; criers, uſhers, and tip/taff5. 
called Chief clerks. Earl Mansfield and John Way, Eq. 
crown Secondary. Robert Fofter, Eq. 
Iries on Aſſitent, Frederick Groves, EV. 
Marſhal. William Jones, Eq. 
wy | Clerk of the rules. Charles Abbot, Eq. 
whey there Aſſiflant. Mr. Samuel Card. 
þ his law Clerk of the papers. Robert Auſten, Eſq. Mr. W. 
2 B. Radcliffe, Dep. 
n Clerk of the day rules. William Jones, 2665 
5 Mu. , Clerk of the dockets, John Stride, Dep. Mr. Clarke 
. es officiates. 
be oath ol Clerk of the declarations. Deputy, L. Maddocks. 
in g H.% Clerk of the common bails, poſteas, and «ftreats. 


Hengbem, Richard Walter Nelſon, Ea. 
L E 4 Signer 


rr 4 XZ "Dp: — 6 Fi <a. . 8 
A end RR. cc FT watts NOD ⁵ gn. co bc 


- 
2 ” wet . 


2 . 
— = — 


Definition. 


Orrickxs of the CouRT, 


Signer of the writs. Meſſrs. Provoſt and Webb. 
Signer of the bills for Middleſex. Mr. Booth Brath- 
waite. : a 
Cuſtodes brevium. Sir David Lindſay, Bart. John 
Way, Eg. 


Clerk of the upper treaſury. . Mr. Thomas White, 


Clerk of the outer treaſury. Mr. Edge. 

Filacer, exigenter, and clerk of the outlawries. The 
Hon. Geo. Kenyon. 

Filacer for Eſſex and Monmouthſhire. And. Edge, 
Eg. 5 
Clerk of the errors. Roger Kenyon, Eſg. Dep. 
Mr. P. Parry. 

Deputy Marſhal. John Jordan. 

Marſhal and aſſociate to the chief juſtice. Roger 
Kenyon, E/. Mr. Jones, Dep. . ' 

Trainbearer. Mr. Williams. 

Clerk of nift prius in London and Middleſex, T. 
Lowten, %. 

Crier at niſi prius in London and Middleſex. My. 
Philip Parry. 

Receiver general of the profits of the ſeals in K. B. and 
C. P. Duke of — n 

Dep. Mr. Samuel Rogers. 

Sealer, Joſeph Neale, Gent. 

Clerk to the lord chief juſtice. Mr. T. Platt. 

Criers and uſhers. Mr, Lloyd, Mr. Player, Mr. 
Hewett, Mr. Nithercliff. 

Tipftaff to lord chief juſtice. Mr. George Wilkinſon, 

To the other judges. T. Ridgway, W. Rogers, 
and W. Milward. 


The clerk of the papers of the K. B. priſon cannot 


act by deputy, but muſt himſelf reſide within the pri- 
_ 27 Geo. 2. c. 17. Rex v. Bryant, 4 Term Rep. 
7b. 


Attornies of the Court. 


AN attorney, atturnatus, or attornatus in law, is an 

officer appointed by the court, to proſecute or de- 
fend actions brought againſt or proſecuted by their 
clients: and the word is compounded of the Latin 
word ad, to, and the French, tourner, to turn: © to 


turn a buſineſs over to another,” The ancient Latin 
name, 


| ATTORNIES, 
name, according to Brafon, is reſponſalis; and they 


anſwer to the procurator, or proctor of civiliang and 


canoniſts. : 
Attorney is an antient Engliſh word, and ſignifies 


one that is ſet in the turn, ſtead, or place of another; 
ſome be private, and ſome be public, as attorney at 
law, whoſe warrant from his maſter is, ponit loco ſus 
attornatum ſuum, which ſetteth in his turn or place, 
ſuch a man to be his attorney. Co. Lit. 51. b. 
Before the Hat. of Nest. 2. c. 10. all atturnies were 
made by letters patent under the great ſeal, command- 
ing the juſtices to admit the perſon to be attorney to 
ſuch a one. 2 Inſt. 249. That ſtatute gave all perſons 
liberty of appearing by attorney without any letters 
patent, otherwiſe they were to appear each day in 
court in their proper perſon; in conſequence of which, 
great numbers of attornies were admitted by - the 
judges, whereby many unſkilful ones practiſed, which 
occaſioned many miſchiefs: for reſtraining of which, 
it was enacted by flat. 4 H. 4. c. 18. *© That the 
&* judges ſhould examine them, and at their diſcretion to 


&« put thoſe who were virtuous and of good fame on the 


&« roll, and _ on the contrary to flrike out.” And 
the flat. 33 H. 6. c. 7. limited the number in Nor- 
folk and Suffolk. The attornies of B. R. are of record 
as well as the attornies of C. B. 1 Roll. 3. and it is 
now the common courſe for the plaintiff or defendant 
to appear by attorney, F. N. B. 26. D. But where 
the party ſtands in contempt, the court will not admit 
him by attorney, but oblige him to appear in perſon. 
Ibid. 262. Outlawry is excepted by fat. 4 & 5 W. 
A. c. 18. 

By 13 W. 3. c. 6. attornies are to take the oaths to 
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Were made by 
letters patent. 


Judges to exa- 
mine them, &c. 


To take the 


government, under penalties and difability to practiſe. oaths. 


12 Geo. I. c. 29. If any who hath been convicted 
of forgery, perjury, ſubornation of perjury, or com- 
mon barretry, ſhall practiſe as an attorney or ſolicitor 
or agent in any ſuit or action brought in any court 
of law or equity within England, the judge hath power 
to tranſport the offender for ſeven years, by ſuch ways, 
and under ſuch penalties, as felons. 

No perſon after iſt December 1730, to act as an at- 
torney, or ſue out any writ, or commence, carry on 
or defend any action, &c. either before or aſter judg- 
ment, in the name of any other perſon in the king's 

bench, 


If an attorney 
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ptactiſe, judge to 
tranſpott. 


No perſon to 
commence any 
ation or defend 
without being 
ſworn and in- 
rolled in one of 
the eourts, 


— 


2 
— — 3 — = 
— _ — 


U 
iþ 
4A 


— —©#.- x: $7 : — 


* 
1 — ay - 


— —_ 
2 2. 


— — 0 22 — 2 

git I — 
— — 

by 


— — 
Un 
O90 


- 
AR 4 
— — * © 


= — 


_ ES A 
* * >. *; * 
— — — — 
2 
1 * — * - = 
. 
4 _ - © P = ©. 1 2 a 
— — - 2 ed — * 
= —— one Ws — 


1157 | | An\ jndge before 
us x . | admiiſion to exa- 
Xt mine if he be 
f 1 avalified z if ſo, 
then to admini- 
ner the oath, &c, 


Admiſſion, 
1 | | | 
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ATTORNIES. 


bench, common pleas, or exchequer, dutchy of Lay. 
caſter, or in any of the courts of great ſeſſions of Mali, 
or of the counties palatine, or in any other court of 
record in England, where attornies have been accuſl. 
tomably admitted and ſworn, unleſs ſuch perſon ſhall 
take the oath appointed to be taken, and ſhall be ad- 
mitted and inrolled before 11t Dec. 1730, in ſuch of 
the ſaid courts where he ſhall act as an attorney, or 
ſhall be ſworn, admitted and inrolled in the ſaid courts, 
2 Geo. 2. c. 23. , 1. 

Any one or more of the judges of the ſaid courts 
reſpectively, ſhall, before they admit ſuch perſon to 
take the ſaid oath, examine and inquire touching his 
fitneſs, &c, and if ſatisfied that he is qualified, then to 
adminiſter the oath, and after ſuch oath taken, cauſe 
him to be admitted an attorney of ſuch court reſpect- 
ively, and his name to be inrolled as an attorney with- 
out fee, except 1s. for the oath: The admiſſion to be 
written on parchment, and ſigned by ſuch judge or 
judges reſpectively, wherein the uſual ſtamp ſhall be 
firſt impreſſed and delivered to the perſon admitted, 
J. 3. The ſtamp now is 81. in the whole. 

The like clauſe as the firſt reſpecting perſons ſoli- 
citing ſuits in the court of chancery, court of equity, 
in the exchequer chamber, court of the dutchy of 
Lancaſter at Weſtminſter, or courts of the counties pa- 
Jatine of Chefter, Lancaſter, or Durham, or in any in- 
ferior court of equity in England. Sect 4. 

Seft. 5. The maſter of the rolls, two of the maſters 
in chancery, the barons of the court of exchequer, the 
chancellor of the dutchy of Lancaſter, and the judges of 
the other courts of equity, or any one or more of them, 
ſhall examine before they admit the perſon to take 
the oath touching his fitneſs and capacity to act as a ſo- 
licitor, c. and if ſatisfied, to adminiſterthe oath, &c 
and caule him to be admitted a ſolicitor, &c. 

No perſon ſhall be admitted to act as an attorney, 
or ſue out any proceſs or defend any action in the 
name of any other perſon, in any of the courts of law 
aforeſaid, unleſs ſuch perſon ſhall have been bound 
by contract in writing to ſerve as a clerk for five 
years, to an attorney duly and legally ſworn and admitted 
in ſome or one of the ſaid courts, and ſuch perſon, during 
the ſaid term of five years, ſhall have continued in ſuch 


ſervice ; and allo unleis ſuch perſon, after the expira* 
tion 
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ATTORNIES. 


tion of the ſaid five years, ſhall be examined, ſworn 
and inrolled, as before required. Se. 6. 

The judges before they admit ſuch perſon, are to 
enquire touching his fitneſs and capacity, and if ſatiſ- 
fied, are to adminiſter the oath, and cauſe him to be 
admitted and inrolled. / 7. | 

The like with reſpe to perſons who are to be ad- 
mitted ſolicitors in the courts of equity. 8 & 9. 

An attorney admitted in any of the ſaid courts of 
law, or as a ſolicitor in any of the ſaid courts of chan- 
cery, with the conſent of any attorney in any of the 
ſaid other courts, ſuch conſent being in writing ſigned 
by ſuch attorney, and in the name of ſuch attorney, to 
ſue out any writ, or commence, carry on, proſecute 
or defend any action, or proceeding in ſuch court, 
notwithſtanding ſuch perſon is not ſworn or admitted 
to be an attorney of ſuch court. $22. 10. 

No attorney ſhall have more than two clerks at one 
and the ſame time, who ſhall be bound by contract 
in writing to ſerve as clerks. Se. 15. 

The prothonotaries and the ſecondary of the king's 
bench, Sc. to have three clerks at the ſame time, and 
no more; and ſuch clerks having ſerved five years, may 
be admitted the ſame as any other clerk. Se. 16. 

An attorney of this court may, by the clauſe of the 
ſtatute, carry on proceedings in the court of great ſeſ- 
ſions of Wales, in the name of an attorney of that court, 
and declare for buſineſs and fees. 

If any ſworn attorney of this court ſhall knowingly 
and willingly permit or ſuffer any other perſon to ſue 
out any writ, or commence or defend any action in 
bis name, not being a ſworn attorney, or a ſworn ſo- 
licitor in chancery, Sc. and ſhail be thereof convict- 
ed, he ſhall, from the time of ſuch conviction, be 
diſabled to praQtiſe, and his admittance to be void. 
dect. 17. 

The chief clerk of this court is without fee or re- 
ward to inroll the name of every perſon who ſhall be 
admitted an attorney, and the time when, in rolls or 
books, to which all perſons ſhall have recourſe with- 


out fee or reward. Se. 18. 


A ſworn attorney of this court may be ſworn, ad- 
mitted, and inrolled, a ſolicitor in all or any of the 
courts of equity, without any fee for the oath or any 
kamp, if the maſter of the rolls, Sc. ſhall, on exa- 
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mining him, be ſatisfied that ſuch attorney is duly 
qualified to be ſo admitted. Se#. 20. A ſworn ſolicitor 
in one court of equity may be admitted into any other 
court. Sect. 21. 
Attorney, &c. in Any perſon in his own name, or in the name of an 
their own name other, ſuing out any writ, or commencing or defend. 
_ ger a? ing any action, &c. in any of the courts of law ot 
inrolled, forteit Equity, mentioned in the ſaid act, as attorney or ſoli- 
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it! 
I 1 gol, citor, in expectation of any gain, fee, or reward, with- 
10 out being admitted, ſhall forſeit 50 l. to the uſe of the 
bl perſon who ſhall proſecute, and be made incapable to 
_ 1:38 maintain any action for any fee, reward, or diſburſe. 
Ha. ments, on account of proſecuting or defending ſuch 
TH i } action, Sc. Set. 24. 
111 Articles cancel- Frazer, an attorney of this court, had taken for his 
55 led by order of 8 articled clerk, one Smith, a turnkey of the King's 


Bench priſen, a full aged man, and who ſtill continued 
to act as turnkey, It did not appear that any money 
was paid, or that the maſter fed, lodged, or enter- 
bt tained the clerk (though the articles covenanted that 
ik he ſhould), nor did the clerk officiate for Frazer, but 
in matters relating to the priſon. It appeared that 
Frazer had, ſince theſe articles (which were dated 
only two years ago, in 1755), become concerned in 
,» 63 cauſes, on behalf of the priſoners in the gaol. The 
court were all very clear that theſe articles were merely 
colluſive, and contrived to ſecure the buſineſs ariſing 
from the priſoners, and ordered the articles to be can- 
celled. Fraxer's caſe. 1 Burr. 291. 
2" Quaker. A quaker having ſerved a clerkſhip for five years, 
„ as before mentioned, to an attorney or ſolicitor, may 
4 . be admitted an attorney on his affirmation, 12 Ges. 2. 


1 c. 13. / 18. 

1 The 03th, I A. B. do fwear that I will truly and honeſtly di- 
„ mean myſelf in the practice of an attorney, according to 
"8 the beſt of my knowledge and ability. 

{8 J 

13 | So help me Gad. 


| | | No attorney be- No attorney who ſhall be a priſoner in any gaol or 
; | ty ing a priſener, priſon, or within the limits, rules or liberties of any 
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| action. own name, or in the name of any other, ſue out any 

1K writ-or proceſs, or commence or proſecute any action 
| or ſuit, and all proceedings in ſuch action or uit ſhall 

de void and of no effect; and ſuch attorney, ſo com- 
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mencing or proſecuting any action or ſuit as aforeſaid, 
ſhall be ſtruck off the roll, and be incapacitated from 
acting as an attorney for the future, And any attor- 
ney permiting or empowering any ſuch attorney as 
aforeſaid, to commence or proſecute any aCtion or ſuit 
in his name, ſhall be ſtruck off the roll, and be inca- 
pable of acting as an attorney for the future, Stat. 
12 Geo. 2. c. 13. / 9. 

This not to prevent any attorney confined as afore- 
ſaid, from carrying on or tranſacting any ſuit or ſuits 
commenced before the confinement of ſuch attorney. 
Sect. 1 F | 

Req action commenced by an attorney he becomes 
2 priſoner, then the bail-bond is aſſigned, and he 
being ſtill a priſoner commences an action on the bail- 
bond; this has been held in C. P. to be a continuance 
of the original ſuit commenced before the attorney be- 
came a priſoner. Wheetham v. Needham, Barnes 46. 

It has alſo been held that the above act relates only 
to proſecuting, and not to the defending of ſuits. Long- 
man v. Rogers,” Barnes 263. 

Perſons bound clerks to attornies, or ſolicitors, are to 
cauſe affidavits to be made and filed of the execution 
of the articles within three months next after the date 


thereof; and in every ſuch affidavit ſhall be ſpecified 


the names of every ſuch attorney and ſolicitor, and of 
every ſuch perſon ſo bound, and their places of abode 
reſpectively, together with the day of the date of ſuch 
articles; and every ſuch affidavit ſhel! be filed within 
the time aforeſaid, in the court where the attorney or 
ſolicitor to whom every ſuch perſon refpeCtively ſhall 
be bound as aforeſaid, hath been inrolled as an attor- 
ney or ſolicitor with the proper officer; and none to 
be admitted before ſuch affidavit be produced and read 
in court. 22 Geo. 2. c. 46. /. 3, 4. 

In this court the ſecondary or his clerk ſhall be the 
proper officer for filing ſuch affidavits, ſe. 5; and 
thall keep a book, wherein ſhall be entered the ſub- 
lance of ſuch affidavit, ſpecifying the names and places of 
abade of every ſuch attorney and clerk, and of the perſon 
making ſuch affidavit, with the date of the contra, and 
the days of making and filing ſuch affidavit; and may 
take, at the time of filing ſuch affidavit, 28. 6d. for 


— trouble; which books may be ſearched gratis. 
vt, G. 
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No attorney ſhall have, take, or retain any clerk, 
who ſhall become bound by contract in writing as afore- 
ſaid, after ſuch attorney ſhall have diſcontinued or left 
off, or during ſuch time as he ſhall not actually 
practiſe or carry on the buſineſs of an attorney. Se. 7. 

Every perſon who ſhall become bound, Oc. ſhall, 
during the whole time or term of ſervice, to be ſpecified 
in ſuch articles, continue and be attually employed by ſuch 
attorney or ſolicitor, or his or their agent or agents, in 


the proper buſineis, practice, or employment of an at- 


torney or ſolicitor. Se. 8. 

Provided if any ſuch attorney, to or with whom any 
ſuch peiſon ſhall be ſo bound, ſhall happen to die be- 
fore the expiration of ſuch term, or diſcontiuue or 
leave off his practice, or if ſuch contract ſhall, by 
mutual conſent of the parties, be cancelled, or ſuch 
clerk ſhall be legally diſcharged by rule of the court, 
before the expiration of ſuch term; and the ſaid clerk 
ſhall, in any of the ſaid caſes, be bound by another 
contract or contracts in writing to ſerve, and ſhall ac- 
cordingly ſerve in manner before mentioned, as clerk 
to any other ſuch practiſing attorney or attornies as 
aforeſaid, during the reſidue of the ſaid term of five 
years, then ſuch ſervice ſhall be deemed and taken to 
be as good, effectual, and available, as if ſuch clerk 
had continued to ſerve as a clerk for the ſaid term to 
the ſame perſon to whom he was originally bound, % 
as affidavit be duly made and filed of the execution of ſuch 


ſecond contract or contratts, within the time and in like 


manner as is before directed, concerning ſuch original con- 
tract. Sect. . 

Every perſon who ſhall become bound as a clerk as 
aforeſaid, ſhall, before he be admitted an attorney, 
cauſe an afhdavit of himſelf, or ſuch attorney to whom 
he was bound as aforeſaid, to be duly made and filed 
with the officer before appointed, that he hath actually 
and really ſerved and been employed by ſuch praftifing at- 
torney, to whom he was bound as aforeſaid, or his 
2gent, during the ſaid whole term of five years. ſ. 10. 

'T here ſhall be paid the duty ot 6d. for every 209. 
for gol. or under;—and 1s. for every 20s. above gol. 
by the maſter. 8 Ann. c. 9. , 32. which lies on the 
maſter, 


The duties to be paid if in Landen or within the 


weekly bills, within one month after the date. fc 36. And 
ellewbere 
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elſewhere ſhall be brought either to the head office, or 
to a collector reſiding without the bills in England, 
IW ales, or the town of Berwick upon Tweed, within 
two months after date and execution, and if paid to the 
receiver-general in the head office London, the articles 
to be immediately ſtamped. But if the duties be paid 
t1 a colleftor without the bills, he is to indorſe it on the 
indenture and ſubſcribe his name, and deliver it back 
to the bringer. /. 37. And by /e&. 38. ſuch inden- 
ture ſo indorſed, with the duties paid, if executed ww:thin 
fifty miles i Lon, ſhall be ſent to the head office 77 
three months after the date; if executed above fifty miles, 
in /ix months, to be ſtamped, otherwiſe to be void. 

There uſed to be an indemnity act pals for not pay- 
ing the duties within the time limited, but no act of this 
fort has paſſed fince ꝙ Geo. 3. c. 37. Vide 18 Ges. 2. 
c. 21. 20 Geo. 2. c. 45. 5 Geo. 3. c. 4. / 19. how 
clerks are to act if duties be not paid by maſters. 

If any ſworn attorney (hall act as agent for any per- 
ſon or perſons not duly qualified to act as an attorney 
or ſolicitor as aforeſaid, or permit or ſuffer his name 
to be any ways made uſe of upon the account, or for 
the profit of any unqualified perſon or perſons, or ſend 
any proceſs to ſuch unqualified perſon or perſons, 
thereby to enable him or them to appear, act, or prac- 
tiſe in any reſpect as an attorney or ſolicitor, knowing 
him not to be duly qualified as aforeſaid, and complaint 
ſhal! be made thereof, in a ſummary way to the court 
from whence ſuch proceſs did iſſue, and proof made 
thereof upon oath to the ſatisfaction of the court, that 
luch ſworn attorney had offended therein as aforeſaid, 
then every ſuch attorney ſo offending ſhall be ſtruck 
off che roll, and for ever after diſabled from practiſing 
as an attorney or ſolicitor ;z and in that cafe, and upon 
ſuch complaint and proof made as aforeſaid, it ſhall be 
lawful for the ſaid court, to commit ſuch unqualified 
perſon, ſo acting or practiſing as aforeſaid, to the pri- 
lon of - ſaid court, for any time not exceeding one 
year, /. 11. 

No perſon ſhall act as a ſolicitor, attorney, or agent, 
or ſue out any proceſs at any general or quaxter ſeſſions 
of the peace, either with reſpect to matters of a cri- 
minal or of a civil nature, unleſs ſuch perſon ſhall 
have been heretofore admitted an attorney of one of 
tae courts of record at II gſiminſter, and duly inrolled 
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purſuant to fat. 2 Geo. 2. c. 23.; or be hereafter 2d. 
mitted an attorney, and inrolled as aforeſaid, purſuant 
to this act, or ſuch other law as ſhall be then in being; 
and unleſs fuch perſon ſhall continue fo entered on the 
roll at the time of ſuch his acting in the capacity afore. 
ſaid : but every perſon who ſhall ſo act, not being ad. 
mitted and inrolled as aforeſaid, ſhall be ſubject to a 
penalty of fifty pounds, to be recovered by action of 
debt, bill, &c. by any perſon who ſhall ſue for the 
ſame, within twelve months after the offence com. 
mitted, with treble coſts of ſuit. And if any attorney 
ſhall permit any perſon, not being admitted and in- 
rolled as aforeſaid, to make uſe of his name in the 
courts of general or quarter ſeſſions as aforeſaid, ſuch 
attorney ſhall be ſubje& to the like penalty of fifty 
pounds, to be recovered as aforeſaid. Se. 12. 

Provided that nothing herein contained ſhall extend 
to deprive the attornies of the dutchy of Lancaſter, ot 
of the courts of great ſeſſions in Wales, or of the 
counties palatine of Cheſter, Lancaſter, and Durhan, 
from acting within their reſpective juriſdictions. Sed. 
I}. 

* attorney that has not been attending his em- 
ployment in this court by the ſpace of one year, unleſs 
hindered by ſickneſs, ſhall not be allowed his privilege 
of an attorney. R. M. 1654. Set. . | 

Attornies diſmiſſed by one court from their practice Bl 
for miſdemeanor, be not (after certificate) admitted (WW 
to practiſe in another court, it being contrary to the | 
intent of the law. bid. this 

It ſeems that if an attorney remains of record, he 
is ſtill entitled to privilege, Lutw. 1667. although he BW “ 
does not alledge in his plea that he has any clients, or WW 4 
proſecutes or defends any cauſes at the time of the 


action being brought againſt him. Yide the above dere 
rule. | Pare 

No attorney to be leſſee in an ejectment, nor bail mer 
for a defendant in this court. R. Mich. 1654. at t. 

No perſon, without rule of court, or order of: © d 
judge, and notice to the adverſe party or his attorne), fee e 
ſhall change or ſhift his attorney; and ſuch attorney I bis 
newly coming in, to take notice at his peril of the "hq 
rules whereunto the former attorney was liable, hu f %y + 
he continued. R. Mich. 1654. Doug. 217. Say. 215 — 
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This court will not permit an attorney to be. Nor in the for- 
changed in a cauſe, and another attorney appointed in mer bill be paid, 
his ſtead, till his bill of fees and diſburſements be ſet- 
tled and paid. 12 Mod. 440. 8 Mod. 306. 

Where the attorney for the plaintiff or defendant where the at- 
dies, pending the ſuit, and the party whoſe attorney torney dies. 
is dead, will not retain another attorney, the cauſe 
2gainſt him may proceed, and is not bound to hinder 
his client's cauſe. Sty. Pract. Reg. 13. | 

Ihe authority of an attorney continues until judg- How long the 
ment (where no order has been obtained to remove 2utbority conti- 
him), and for a year and a day afterwards to ſue out 
execution, and for a longer time if the party continues 
in execution; but if not, the judgment is ſuppoſed to 
be ſatisfied; and to make it appear otherwiſe, the 
plaintiff muſt again come into court, which he either 
does by ſcire facias, or an action of debt on the judg- 
ment. Comb. 40. Sty. 426, And then a new autho- 
rity is neceſſary. Salk. 86. 

An attorney is not compellable to appear for any Not compeſlable 
one, unleſs he undertake ſo to do; if he undertake, os — if 
and does not file the appearance, upon ſummons g. 
before a judge he ſhall be compelled, or by motion. 

6 Mod. 86. Str. 693. 12 Mod. 255. He is bound 
if for an infant. Str. 114. | 

Friday next after the «ave of the purification of th 
N Virgin Mary, in the 8th year of king George the 
third. 

Mhereat the habitations of many attornies practiſing in Rule reſpeQing 
this court, reſident in and near the cities of London and —— 
Weſtminſter, are often very difficult to be found, whereby ;'*.. wok, ad 
it is impracticable to ſerve them with notices, ſummonſes, wi.ere notices, 
orders, and rules, to the great delay of the proceedings in : wig be 
this court : For remedy whereof for the future, It is rr⸗- 
drred, That the maſter ſhall forthwith cauſe to be pre- 
pared a proper alphabetical book for the purpoſes after 
mentioned, and that the ſame ſhall be publicly kept 
at the maſter's office in the King's Bench I/alks, there 
to be inſpected by any attorney, or his clerk, without 
fee or reward, And that every attorney practiſing in 


H. T. 1968, 


this court, and reſiding in London or Weftminſter, or 
within ten miles of the ſame, ſhall, before the firſt 
day of the next term, enter in ſuch book (in alphabe- 
tical order) his name and place of abode, or ſome other 
proper place within the cities of London or Meſimin- 
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fler, where he may be ſerved with fuch notices, ſur. 
monſes, orders, and rules. And every attorney after. 
wards to be admitted, and practiſing and refiding, as 
aforeſaid, ſhall upon his admiſſion make the like entry; 
and as often as any ſuch attorney ſhall change his 


place of abode, or the place where he may be ſo ſerved 


with notices, ſummonſes, orders, and rules, he ſhall 
make the like entry thereof in. the ſaid book. And 
that all notices, ſummonſes, orders, and rules, which 
do not require a perſonal ſervice, ſhall be deemed (uf. 
ficiently ſerved on ſuch attorney, if a copy thereof ſhall 
be left at the place laſtly entered in ſuch book, with 
any perſon refident at, or belonging to ſuch place, 
And it any ſuch attorney ſhall neglect, to make ſuch 
entry, that then the fixing up ,of any notice, or, the 
copy of any ſummons, order, or rule, for ſuch attot- 
ney in the ſaid maſter's office, ſhall be deemed a ſuf- 
ticient ſcrvice, unleſs the matter ſhall be ſuch as re- 
quires a perſona] ſervice. And it is further ordered, that 
a copy of this rule ſhall be publicly fixed up in the ſaid 
maſter's office, and that another copy thereof ſhall alſo 
he fixed up in the chambers of each of the judges of 
this court. | | 

N. B. It is expeQed that ſuch practiſers who live 
remote from the Temple, ihall add to the place of their 
abode, where, and with whom, notices, ſummonſes, 
orders, rules, and other proceedings that do not te- 
quite perſonal ſervice, may be left near any of the inns 
of court, or chancery. 5 

As many 2ttornies have no certain place of reſidence, 
any place, wheres he may be ſer ed, though not in his 
actual place of abode, is fufſtcient, But when the name 
and place of abode is entered, then ſervice at that place 
is the proper ſervice. Loft. Rep. 357. 

By ſtat. 25 Ges. 3. c. 80. After the firſt of Nævem- 
ter 1785, there ſhall he raiſed and levied the rates and 
duties following: That every ſolicitor, attorney, no- 
tary, pioctor, agent, or procurator, admitted, intolled, 
or tegiſtered in any of his majeſty's courts at Ilejt- 
miner, or in any eccictiaſtical court, or in any of the 
courts of admiraity or cinque ports, or in any of his 
majeſty's courts in Scotland, the great ſeſſions in Halen, 
or in any courts in the counties palatine, or in any 
other court in Great Britain, holding pleas, where the 
debt or damage ſhall amount to 408. or more, nally 
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previous to his commencing or defending any ſuit or 


proſecution, take out annually a certificate of ſuch his 
admiſſion, inrolment, or regiſter : "That for and upon 
every ſuch certificate ſo taken out by any ſolicitor, &c. 
who ſtall reſide in any of the inns of court, or in 
the cities of London or W:/tminſter, the borough of 
Stuthwark, the pariſh of Saint Pancras, and Saint 
Mary le Bene, or within the bills of mortality, or 
within the city of Edinburgh, there ſhall be charged 
a ſtamp duty of 5]. and in any other part of Great Bri- 
tain, 3]. | 

Adder the firſt of November 1785, every perſon ad- 
mitted, ſworn, inrolled, or regiſtered a ſolicitor, at- 
torney, Ec. in any one or more of the courts afore- 
ſaid, who ſhall commence, carry on, or defend any 
action, ſuit, or proſecution therein, ſhall annually, 
during ſuch time as he ſhall continue ſo to practiſe 
therein, deliver in to fome one of the courts in which 
he ſhall have been admitted, ſworn, inrolled, or re- 
giſtered, in ſuch manner as is herein-after directed, a 
paper or note, in the proper hand-writing of every 
ſuch ſolicitor, Cc. containing his name and uſual 
place of reſidence, and marked and ſtamped with the 
proper mark or ſtamp, denoting the duty herein- before 
impoſed upon certificates, according to the place of 
ſuch his reſidence as aforeſaid; and thereupon every 
ſuch ſolicitor, &c. ſhall be entitled to have a certificate 
(if the ſame ſhall be required) in the manner herein- 
after directed. ſ. 3. | 

The chief clerk of the king's bench, or his deputy, 
the clerk of the warrants in the court of common 
pleas, or his deputy, the clerk of the pleas in the ex- 
chequer office of pleas, or his deputy, the prothono- 
taries of the reſpeCtive counties palatine of Lancaſter, 
Cheſter, and Durham, and of the great ſeſſions in 
ales, or their reſpective deputies, and ſuch officers 
ol the inferior courts of law as the judge or judges of 
the inferior courts reſpectively ſhall appoint, the ſenior 
clerk of the petty bag office in the court of chancery, 
or his deputy, the king's remembrancer of the court of 
exchequer, or his deputy, the chief clerk of the duchy 
chamber of Lancaſter, or his deputy. the regiſter of the 
rſpettive courts of equity in the ſaid counties palatine, 
and of the great ſeſſions in Wales, or his deputies, 
fall, and they are hereby required, from time to time, 
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upon payment of 18. to enter the name and place of re. 
ſidence of ſuch attorney, c. and who ſhall have de. 
livered in ſuch paper or note in writing, duly ſtamped, 
and required a certificate of his inrolment as expreſſed, 
in rolls or books to be provided and kept for that pur. 
poſe in the ſaid ſeveral and reſpective offices: and ſuch 
officers ſhall ſubſcribe to every ſuch paper or note in 
writing, ſo delivered in, a certificate ſigned by every 
ſuch officer reſpectively, according to the form of the 
ſchedule annexed; to all which ſaid rolls or books, in 
the ſaid courts reſpectively, all perſons ſhall and may, 
at all ſeaſonable times, have free acceſs, without fee or 
reward. / 4. 

Every certificate ſhall bear date on the day on which 
the ſame was iſſued, and ſhall endure and remain in 
force for the ſpace of twelve calendar months, to com- 
mence from the firſt of November 1785, upon all cer- 
tihcates to be iſſued on or before that day, and upon 
certificates to be firſt iſſued to any perſon or perſons, 
after the ſaid firſt day of November 1785, to commence 
from the date of every ſuch certificate; which ſaid cer- 
tificate ſhall be renewed at leaſt ten days previous to 
the expiration of the time for which it was granted, 
and fo yearly and every year, ſo long as ſuch ſolicitor, 
©. ſhall continue to practiſe in any ſuch court in 
manner as aforeſaid. /. 5. 

Perſons reſiding in any of the inns of court, or in 
the cities of London or V 2 or the borough of 
Southwark, the pariſh of Saint Pancras, or Saint Mary 
le Bone, or within the bills of mortality, or within the 
city of Edinburgh, for the ſpace of forty days, or more, 
in any one year, every ſuch ſolicitor, &c. ſhall be 
deemed to be reſident within the limits of the different 
diſtricts, and ſhall be liable to the higher duties impoſed 
on certificates, notwithitanding ſuch ſolicitor, &. 
ſhall or may at other times in each ſuch year, reſide 
elſewhere without the limits laſt mentioned. / 6. 

Penalty of 50l. on every perſon who ſhall, in his 
own name, or in the name of any other perſon, ſue 
out any writ or proceſs, or commence, proſecute, 
carry on, or defend any action or ſuit, or any proceed- 
ings as a ſolicitor, &c. in any of the courts aforeſaid, 
for or in reſpect of any gain, fee, or reward, without 
having obtained ſuch certificate, or ſhall deliver in ts 


the reſpective officers appointed, any falſe or _— 
place 
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of re · | 3 

= tl. place of reſidence, with intent to evade the payment of 
mped, the higher duties; and made incapable to maintain or 
elled, proſecute any action in any court of law or equity, for 
t pur- the recovery of any fee, reward, or diſburſements, on 
1 ſuch account of proſecuting, carrying on, or defending any 
ote in ſuch action, ſuit, or proceeding. £79 


every * __— r obtained a certificate, may Perſons having 
of the ue or defend any action in the name and by conſent taken out cer- 
of any other ſolicitor, Sc. of ſuch court in writing tificates, may act 


ks, | x 
6 firſt had and obtained, and ſigned by him in like man- nl —_ 
fee or ner as he might have lawfully done before this act, them out, 


provided ſuch ſolicitor, &c. in whoſe name ſuch pro- 
wich ceedings ſhall be inftituted, commenced, or carried 
on, ſhall alſo have firſt duly obtained a certificate out 


ain in : a 

b c. of the court wherein he is ſworn, Sc. in manner as 

1] ers herein-before is directed; or in default thereof, every 

d upon ſuch ſolicitor, Qc. ſhall be liable to the like penalties, 

erſons, Sc. as any other ſolicitor is by this act made ſubject 

. and liable to. %. 8. 

8 It ſhall and may be Jawful for any perſon duly Peron under 
z ſworn, admitted, c. a ſolicitor, &c. in any two or — 


ranted, 3 of the ſaid TR reſpectively, under a proper other court in 
certificate obtained from either of the ſaid courts re- which he is 


plicitor, - 
* ſpectively, to commence or defend any action or ſuit . 
in any of the ſaid other courts in which he is ſo ſworn, 
„ or in Dc. although ſuch certificate ſhall or may not have 
-ough of ilued from ſuch other court. . g. 
it Mary Where country attornies are concerned, declara- Where country 


thin the tions, pleas, and other proceedings, ſhould not be de- alernies ate con- 
cerned,” leadrngs 


- hos livered and carried on in the country, but by the agents 0 be delivered 


ſhall be in town. to the agents. 
J;fferent If the agent of the plaintiff's attorney gives the agent Time to plead, 
impoſed for the detendant time to plead, the country attorney, 
or, Ee. cannot ſign 7 — till that time be expited. 
r, reſide Notice of trial muſt be given in town; but a coun- Notice of trial. 
4+ termand may be given in the country. 
„in bis * no ſheriff, ſheriff's clerk, receiver, nor No under-eriff 
ſon, ſue „ ſheriff's bailiff, be attorney in the king's courts, er clerk, xc. 
roſecule, : 1 time that he is in office with any ſuch 
proceed - eriff. Stat. 1 H. 5. c. 4. | 
foreſaid, Attornies are liable to be puniſhed in a fummary Attornies liable 
without way, either by attachment, or having their names to be puniſhed in 
ver in to ſtruck out of the roll for ill- practice, attended with ng 
fictitious fraud and corruption, and committed againſt the ob- 

place f #1995 rules of juſtice and common honeſty ; but the 
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court will not eaſily be prevailed on to proceed in this 
manner, if it appears, that the matter complained of 
was rather owing to neglect or accident, than deſign; 
or if the party injured has other remedy by act of par. 
liament, or action at law. 12 Med. 251. 318. 440. 
58 3. 657. 4 Med. 367. 

They are alſo liable to be puniſhed for baſe and 
unfair dealings towards their clients in the way of 
buſineſs, as for protracting ſuits by little ſhifts and de- 
vices, and putting the partics to unneceſſary expence, 
in order to raiſe their bills; or demanding fees for bu- 
ſineſs that was never done; or for refuſing to deliver 
up their clients writings with which they had been in- 
truſted in the way of buſineſs; or money which has 
been recovered and received by them to thei clients 
uſe, and for other ſuch like groſs and palpable abuſe, 
2 Haw. Pl. of the Cr. 144. 8 Mad. 306. 12 Mod. 516. 

An attorney's name to the proceſs being ſet thereto 
without his authority, proceedings were ſet alide, 
Oppenheim, qui tam, v. Harriſon, 1 Burr. 20. 

An attorney cannot be bail. Dougl. 466. Nor 
his clerk, 467. But in a criminal cale, attorney for 
defendant may. Rex v. Bowes, ibid. 

An attorney cannot be leilee in ejectment. Dovugl. 466, 

An attorney is not compellable to ſerve as conſtable. 


Dougl. 358. 


Payment to the attorney is payment to the principal. 


Dougl. 623. 1 Black. Rep. 8. Pawel v. Little. 


Payment of the debt to an agent employed to ſue 
the defendant by the plaintiff's attorney, is not pay- 
ment to the plaintiff, though payment to the attorney 
himſelf is. Yates v. Freckleſoun. Dougl. 623. 

An action lies againſt an attorney for neglecting 
to charge a perſon in execution at his client's ſuit, 
according to a rule of court; although it ſeems it was 
rather want of judgment than negligence, 3 Will. 
325. ; but the court will not proceed againſt him for 
it in a ſummary way. 4 Burr. 2060. 

An attorney or ſolicitor, having fees due to. him, 
may detain writings until his juſt fees are paid; but 
if there are none due to him, the court, on motion, 
will compel the delivery of them, 1 Lill. 148. ; but 
he cannot detain writings, which are delivered upon 
ſpecial truſt, for the money due to him in that very 
bulinels, Mod. Caſ. L. and Eg. 306, if 
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An attorney has a lien on the money recovered by 
his client, for his bill of coſts: if the money come 
to his hands, he may retain to the amount of his bill. 
He may ſtop it in tranſitu, if he can lay hold of ic; 
if he apply to the court, they will prevent its being 
paid over til} his demand is ſatisfied. 
gave notice to the defendant not to pay till his bill be 
diſcharged, a payment by the defendant, after ſuch 
notice, would be in his own wrong, and like paying a 
debt which has been aſſigned atter notice, 
v. Hole, Dougl. 238. 
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2 Salk. 544. 


2 Lev. 129. 


Altorney*s Lien for Coffs. 


If the attorney 


IVelſh 


A verdict was given for 201. and error brought; 


preſs or implied, 


the plaintiff compromiſed with defendant for ten 
guineas for the debt and coſts (after he had been in 
gaol for two years); a motion was made for a rule 
to ſhew cauſe why the defendant ſhould not pay the 
plaintiff's attorney's bill; but it was diſcharged, be- 
cauſe the application went to the extent of contro- 
verting the validity of a payment of the whole debt 
and coſts to a plaintiff without the privity of his at- 
torney ; and it would be too much to ſay that a de- 
fendant ſhall not tranſact the buſineſs of a cauſe with 
the plaintiff himſelf, in a caſe where there has been 
no notice not to do ſo from the attorney, either ex- 


Dougl. Rep. 238. Melſb v. Hole. 


The maſter awarded a certain ſum to be paid to 


+ 


the plaintiff with coſts, which plaintiff threatened to 
take execution for, unleſs paid. The defendant's at- 
tornies, after notice from plaintiff's attornies not to 
pay it, becauſe their bill was not ſatisfied, paid the 
whole to the plaintiff himſelf. Plaintiff's attornies ap- 
plied for and obtained a rule to ſhew cauſe why it 
ſhould not be referred to the maſter, to ſee what lien 
the plaintiff's attornies had upon the debt and coſts 
recovered in this aCtion, as againſt plaintiff himſelf, 
and why defendant's attornies ſhould not pay over that 
ſum to the plaintiff's attormes. Lord Kenyon: The 
principle by which this application is to be decided was 
led long ago, —_—_ that the party ſboul not run 


away 
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away with the fruits of the cauſe, without ſatisfying the 
legal demands of his attorney, by whoſe induſtry, and in 
many inſtances at whoſe expence, thoſe fruits are ob. 
tained, If the money had been paid over before natice 
of his lien, it would have been good; but here the pay. 
ment was made in violation of the notice. Read v. 
Du per, 6 Term Rep. 361 . Rule abſolute. 

n Welch v. Hole, Lord V/ansfield compared this to the 
caſe of an aſſignment ot a choſe in ation, which indeed 
in legal ſtrictneſs cannot be done; but ſtill, according to 
the rules of equity and honeſt dealing, if the aſſignee 
give notice to thedebtor of ſuch aſſignment, he ſhall not 
afterwards be ſuffered to avail himſelf of a payment to 
the principal in fraud of ſuch notice. Vide Mitchell 
v. Oldfield, 4 Term Rep. 174. 3 Ath. 520. Turwin v. 
Gibſon, Doug. 3d ed. 238. Griffin v. Eyles, 1 H. Blah, 

ep. 122. 

3 and ſolicitors, have a lien on all papers in 
their hands, and judgments recovered for their coſts; 
and in chancery they are entitled to retain title-deeds 
for that purpoſe. In this action the plaintiff recovered a 
judgment againſt the defendant for 1821. 10s, The de- 
fendant having alſo recovered in another action againſt 
this plaintiff and another; on a rule to ſhew caule why 
the debt and caſis in the latter ſhould not be ſet off againſt 
the judgment in the former ation, the court held it right 
that the attorney in this caſe, ſhould be ſatisfied for his 
coſts before the defendant was allowed to make the 
ſet-off. And Buller, J. ſaid, when the adverſe party, 
againit whom a judgment has been obtained, applies 
tc get rid of that judgment, the court will take care 
that the attornies bill is ſatisfied. Rule abſolute, on 
detendont wndertaking to pay the bill, and on his entering 
a remititur in the cauſe in which this defendant wai 
plaintiff, Mitchell v Oldheld, 4 Term Rep. 124. 
An attorney was ordet ed to pay coſts (as well as his 
client), having joined in an affidavit to ſupport a fri- 
volous complaut, and made reſentful declarations 
which ſhewed him to be perſonally active in it. 
2 Burr. 654. Rex v. Fielding, Eſq. 

If an attorney has been ſtruck off the roll (although 
at his own requeſt) called to the bar, the court 
will not permit him to be put on again ; at leaſt not 
unieis he hath been diſbarred upon application for that 
purpoſe to the inn of court where he was called: Ex 
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The court will lay an attorney who has been ſtruck t he be truck 
off the roll at his own inſtance, and applies to be re- fat his own 


ſtored, under the terms of taking no advantage of his 
privilege in any action then depending. Dougl. 114. 

An attorney was fined 5ool. for taking 200]. of a 
perſon charged with forgery, to let him out of cuſtody 
of the tipſtaff. Rex v. Vaughan, 1 Milſ 22. 

An attorney of this court was arreſted by a latitat, 
and it was held that it is a motion of courſe to diſ- 
charge him out of cuſtody, on finding common bail. 
Wheeler's caſe, 1 Wilſ. 298. 

But if an attorney of the C. B. is arreſted by lati- 
tat, he muſt plead his privilege. Snee v. Humphreys, 
one, &c. 1 Wil. 306. 

An attorney convicted of felony was ſtruck off the 
roll as being an unfit perſon to practiſe. Cow. Rep. 
829. The conviction was five years preceding the ap- 
plication, and no miſconduct imputed to him 

The court, under circumſtances, will entertain a 
ſummary juriſdiction over an attorney in obliging him 
to deliver up deeds, &c. on ſatisfaction of his lien, 
though they came into his hands as ſteward of a court 
and receiver of rents. Hughes v. Mayor, 3 Term 
Rep. 275. 

It is ordered, from and after the fir? day of next 
Eaſter term, on every appointment to be made by the 
maſter, the party on whom the ſame ſhall be ſerved 
and required to attend, ſhall attend ſuch appointment, 
without waiting for a ſecond ; or in default thereot, the 
malter ſhall proceed ex parte on the fir appointment. 
Rule, Hil. 32 Geo. 3. 

hey are to be governed by the maſter, and to at- 
tend him on notice ; R. Hil. 15 Car. 2. may file bills 
and declarations, paying two ſhillings a term, and 
examine the files gratis. Mich. 15 Car. 2. reg. 3. 

In all diſputes concerning attornies, clerks, and their 
articles, or money given with them, the court exer- 
cue an Equitable juriſdiction, upon motion, and ap- 
point a reſtitution on the death of the maſter, or clerk, 
of part of the money given, according to the time 
actually ſerved. 2 Keb. 38. 
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21 Geo, 2. c. 46. 
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ſtructions given him by his client, nor can he be 
forced to act againſt his will. | 

He is not reſtrained from giving evidence of a con. 
verſation between him and his client, touching the 
juſtice of his ſuit, after inquiry executed, or judgment 
by default, and a compromiſe — Cobden v. Ken- 
arick, 4 Term Rep. 431. The difference is, whether 
the communication were made by the client to his at- 
torney in confidence, as inſtructions for conducting his 
cauſe, or a mere gratis dictum. The privilege is con- 
fined to the caſes of counſel, ſolicitor, and attorney ; 
but in order to raiſe the privilege, it muſt be proved, 
that the information, which the adverſe party wiſhes 
to learn, was communicated to the witneſs in one of 
thoſe characters; for if he be employed merely as a 
fleward, he may be examined. Per Buller, F. 4 Term 
Rep. 759. Wilſon v. Raſtall. | 

But he is not privileged from giving evidence of 
collateral facts. Cowp. Rep. 846. Doe v. Andrews. 
If he atteſts any inſtrument, he is bound to prove its 
execution. He is obliged to prove his client having 
ſworn 2nd ſigned an anſwer, upon which the latter is 
indicted for perjury. id. Bull. 284. For that is 
not communicated to him by his client profeſſionally, 
but a /a#7 which he might now of his own knowledge. 
Contra 2 Str, 1122. Rex v. Watkinſon. 


Trinity Term, 31 Geo. 3. 


It is ordered, th-t from and after the laſt day of 
Aichaelmas term next enſuing, no attorney who ſhall 
be retained or employed as a writer or clerk by any 
other attorney ſhall, during the time of ſuch employ, 
take or have any clerk under articles; and that no 
ſervice to any ſuch attornies under articles, during 
the time that ſuch attorney ſhajl be ſo employed by 
any other attorney, ſhall be deemed good ſervice *: 


and 


a Mr, Baldwin, after adverting to the above rule, deſired the opinion 
of the court upon the ſubject of an articled clerk who bad ſcrved an at- 
torney for three years, 2 he u a clerh to ano her attorney, whether the rule 
in queſtion was intended to have a retroſpet{pve eperation with reſpect to 
ſervices a/-ealy performed, or merely to ſuch as were to commence from 
the prejene Micbaelmas term. The former couliruttion would preſs hard 
upon incividuals who had already ſerved a preat part of their time in this 
manner, under a genera! perſuaſion, <varrented by rhe common prafice, that 
ſuch ſetvice was valid, The court ſaid, that the rule, which was enly made 


in conformity to, and in furtherance of the act of parliament, could * 
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and it is further ordered, that from and after the ſame 
laſt day of Michaelmas term, no perſon who halt 
enter into articles with an attorney or attornies ſhall 
be at liberty to ſerve the agent or agents of ſuch attorney 
or attornies under ſuch articles for a longer time than any 
ane year of his clerk/hip ; and that any ſuch ſervice to 
an agent or agents beyond that time, ſhall not be 
deemed good ſervice, And to the intent that better 
information may be obtained touching the fitneſs and 
qualifications of perſons applying to be admitted attor- 
nies, it is further ordered, that, from and after the ſaid 
laſt day of Michaelmas term, every perſon who ſhall in- 
ten to apply for admiſſion as an attorney in this court, 
and who ſhall not have been admitted an attorney or 
ſolicitor of any other court, ſhall for the ſpace of one 
full term, previcus to the term in which ſuch perſon ſhall 
apply to be admitted, cauſe his name and place of abode, 
and alſo the name or names, and place or places of abode, 
of the attorney or attornies to whom he hall have been ar- 
ticled, written in legible charaflers, to be affixed on the 
outſide of the court of king's bench, in ſuch places as publick 
notices are uſually affixed * ; and allo in ſome conſpicuous 
place in the chambers of each of the judges of this court, 
and in the king's bench office : and that no perſon who 
ſhall not have regularly complied with this order, ſhall 
in future be admitted an attorney of this court, 
By the Court, 


I hereas, by a rule made by this court in Trinity 
term in the 31ſt year of his preſent majeſty, It was 
ordered, (amongſt other things,) that every perſon who 
ſhould after the then next Michaelmas term intend to 
apply for admiſſion as an attorney in this court, ſhould, 
for the ſpace of one full term previous to the term in which 
fuch perſon ſhould apply to be admitted, cauſe his name 
and place of abode, and alſo the name or names, or place or 
places of abode of the attorney or attornies to whom he 
ſhculd have been articled, written in legible characters, to 


— — 


de limited in reſtraint of future ſervices of this nature only; for the miſ- 
chief intended, was the admiſſion of improper perſons as attornies 5 which 
ſegutes as much to be prevented now, as at any future time; and no 
hardihip could be complained of, as the rule was not introductive of any 
«nv regulation, but 8nfirmatory of an cid one, 4 Tem Rep. 492. Mic. 


52 Geg, 3. 
alſo 


o Vide the next 


rule, 
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be affixed on the outſide of the court of king's bench, and 
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alſo in ſome conſpicuous place in the chambers of each of th 
Judges of this court, and in the king's bench office, and 
that no perſon who ſhould not have complied with this 
Inficae of xing order, ſhould in future be admitted an attorney of this 
ear and Court. And whereas, inconveniences have ariſen by 
,&c.ina the above practice, to remedy the ſame, It is hereh 
book zt each of ordered, that every perſon who ſhall, after the expira. 
— tion of this term, intend to apply as above ſtated, ſhall 
comply with the above in part recited rule, (except az 
to fixing up his name and place of abode in the judge 
chambers, ) and ſhall inſtead thereof, ſor the ſpace of on 
full term, precious to the term in which ſuch perſon ſhall 
apply to be admitted, enter, or cauſe to be entered, in a 
baok to be kept for that purpoſe, at each of the judge 
chambers of this court, his name and place of abode, and 
alſo the name and place of abode of the attorney or attornin 
to whom he ſhall have been articled and that no perſon 
who ſhall not have complied with this rule, fhall in 
future be admitted an attorney. By the Court. 
The notice muſt be entered the day before the frf 
day of the term, and ſo muſt the notices be ſtuck up, 
Notice is hereby given, that A. B. of, Cc. now under 
articles of clerkſhip to C. D. of, &c. attorney at law, in- 
tends to apply next Trinity term to be admitted an attornty 
of his majeſty's court of king's bench. Dated this 12th di 
of May 1796. 
ne S By flat. 34 Geo. 3. c. 14. Within the bills of mir. 
bet moral. fality, from and after Feb. 5, 1794, and in every 
ity, and Feb. 10 Other part of England and Hales, after Feb. 10, 179þ 
In any other pat there ſhall be raiſed, &c. for and in reſpeR of every 
foll»wing flamp contract in writing made after the 5th and 1oth of Feb. 
duties to be paid, 1794 reſpectively, whereby any perſon ſhall become 
bound to ſerve as a clerk in order to his admiſſion as 4 
ſolicitor, or attorney, in any of the courts of law or equi) 
in purſuance of the laws now in force for regulation of 
ſolicitors and attornies, the new and additional rates 
and duties following, over and above all other rates, &. 
payable by law, upon or in reſpe& of the ſame, (that 
For every con- is to ſay,) For and upon every piece of vellum or pard- 
_—_ x Sema 4 ment, or ſheet or piece of paper, on which ſhall be in- 
court at Weſtm. g roſſed, printed, or written, any ſuch contract madt, 
col. whereby any perſon is or ſhall become bound to ſerve as 0 
clerk as aforeſaid, in order to his admiſſion as a ſolicitor 
or attorney, in any of his majeſty's courts at M. 


minſter, there ſhall be charged a ſtamp duty of * 
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And in order to his admiſſion as a ſolicitor or attorney 
in any of the courts of great ſeſſions in Wales, or in the 
counties palatine of Cheſter, Lancaſter, or Durham, or in 
any court of record in England holding pleas, to the amount 
of 40s., and not in any of the ſaid courts at eſimin- 
/ter, there ſhall be charged a ſtamp duty of gol. , 1. 

And no perſon who is or ſhall be bound to ſerve as a 
clerk after the ſaid days, ſhall be admitted to be a ſoli- 
citor or attorney, unleſs the zndenture or other writing 
containing ſuch contract, ſtamped according to this 


act, Hall be inrolled or regiflered with the proper officer 0 


the court, to be appointed for that purpoſe, in the court 
wherein ſuch perſon ſhall propoſe to be afterwards ad- 
mitted a ſolicitor or attorney by virtue of his ſervice 
under ſuch contract, together with an affidavit of the 
time of the execution of ſuch contract by ſuch clerk; and in 
caſe the ſame ſhall not be ſo inrolled or regiſtered within 
fix months after execution thereof, together with ſuch affi- 
davit of the time of the execution of ſuch contract, then the 
ſervice of ſuch clerk, under ſuch indenture or writing, 
thall be deemed to commence from the time of ſuch inrol- 
ment, or regiſiry, only, and not from the execution of 
ſuch indenture or writing. / 2. 

That every perſon to be admitted a ſolicitor, or attor- 
ney, in any of the ſaid courts by virtue of any ſuch 
contract made after the 5th and roth of Feb. 1794 
reſpectively, and ſervice under the ſame, before he ſhall 
le permitted to practiſe as a ſolicitry or attorney in ſuch 
court, or to be inrolled or regiſtered therein, ſhall make 
an affidavit of the due payment of the duty impoſed, and 
Hall aſſert in ſuch affidavit the ſum paid in reſpech thereof, 
and ſhall alſo ſpecify the name and place of abode of the per- 
ſen, &c. with whom ſuch contraci of ſervice was entered 
mto, the time of the execution thereef, and the time of in- 
rolling or regiſtering the ſame; and in caſe ſuch perſon 
ſhall have been previouſly admitted a ſolicitor or attor- 
ney in ſome other court, ſhall alſo ſpecify in ſuch affi- 
davit the court in which he has been fo admitted, and the 
time of his admiſſion therein; and ſhall cauſe the ſame 
to be duly filed in the court in which he propoſes to be 
ſo admitted a ſolicitor, or attorney, with the proper 
officer (for receiving ſuch affidavits); and every ſuch 
athdavit ſhall be produced and read in the court in 
Which ſuch perſon ſhall be admitted a ſolicitor or attor- 


ney, 
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If any perſon not 
admitied in one 
of the courts of 
great ſeſſions, 
&e, by virtue of 
a contract prior 
to the days be- 
jor2 mentione1, 
Mall in his own, 
or another name, 
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Kc. in the courts 
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without being 
admitted in one 
of them, forlſeit 
190l. 
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ney, before he ſhall be inrolled or regiſtered therein; 


F That in caſe any perſon other than ſuch perſon who 
ſhall have been admitted an attorney or ſolicitor in one 
of the courts of great ſeſſions in Males, Chefter, Lan- 
caſter, or Durham, or other courts of record in Ex. 
land, where attornies have been cuſtomarily admitted 
by virtue of a contract made before the 5th and 10th of 
Feb. 1794, and a ſervice in purſuance, or who ſhall 
have been admitted a ſolicitor in one of the ſaid courts 
of great ſeſſions, or of the ſaid counties palatine, or ſome 
other inferior court of equity in England, by virtue of 
a like contract and ſervice according to the directions 
of the ſeveral acts, ſhall, in his own name, or in the 
name of any other perſon, ſue out any writ or process, 
or proſecute or defend any ſuit, in any of the courts 
at Weftmin/ler, for or in expectation of any gain, &. 
without being admitted and inrolled an attorney or ſo— 
licitor in one of the ſaid courts at 1Yetminfier, ſuch 
perſon, &c. ſhall forfeit xool. with full coſts; one 
moiety to the king, the other to the informer, to be 
recovered by action of debt, bill, plzint, ſuit, or in- 
formation, in any of the courts of record at Mi. 
miner, wherein no protedion, wager of law, nor 
more than one imparlance ſhall be allowed : and ſuch 
perſon is hereby alſo made incapable to maintain of 
proſecute any action or ſuit in any court of law of 
equity, for any fee, reward, or diſburſements on ac- 
count of proſecuting, carrying on, or defending any 
fuch action, ſuit, or proceeding. /. 4. 

That any perſun who ſhall have been admitted in 
any court at Heſminſſer by virtue of ſuch contract, 
and ſhall have paid the duty of 1091,, may be admitted 
in all or any of the courts before mentioned, without 
payment of any further duty. ,. 5. Subject to all and 
every the proviſions preſcribed by law with relation to 
the adiniſion of ſolicitors and attornies in ſuch courts 
reſpeciively, before the paſſing this act. 

Alſo that any perſon who ſhall be admitted in any of 
the courts of great /e//ions, or counties palatine, or in any 
inferior court, by virtue of ſuen contract, and who 
ſhall have gaid the duty of 5ol. may be admitted in al 
or any of the courts aforctaid, (except the courts 4 
Meſiminſer,) without payment of any further duty: 
. 6. Subject to the like regulations. That 
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That any perſon who ſhall have been admitted a ſo- Perſons admitted 
licitor, or attorney, in any of courts aforeſaid, by vir- d, of the 3 
tue of any contract ena fide made, and of his ſervice 5 5 
under the ſame, actually commenced before the 5th traQs made price 
and 10th of Feb. 1794, may be admitted a ſolicitor, or ee, e 
attorney, in all or any other of the courts aforeſaid, may be 2 
without payment of any flamp duty by this act impoſed, in any other of 
in ſuch manner, and ſubject to ſuch regulations as he fer nes 

might have been admitted therein before this act. /. 7. 9 

If any perion having been articled to any attorney Art'cled clerks 
or ſolicitor for five years, and having duly paid the baving paid the 
duty by this act impoſed, (in caſe ſuch articles fhall have roy. —_— ins 
been entered into after the 5th or 10th of Feb. 1794 re- duty tor — 
jpedtively,) Hall, on the event of ſuch attorney or ſoli- contrats with 
citor dying, or leaving off his practice, or of ſuch arti. 9" maſters 
cles being cancelled, or diſcharged, or on any other 
event, before the expiration of ſuch term of five years, 
enter into any ſubſequent contract with any other at- 
torney or ſolicitor, to ſerve him as his clerk, for the 
relidue of the ſaid five years, ſuch Ja contract ſhall not 
be ſubject to or. chargeable with any of the duties by 
this act impoſed, / 8. 

That all vellum, Cc. liable to ſaid duties, ſhall, be- Contrafts before 
fore ſame be ingreſſed, be brought to the office and duly ( ts Bs 
itamped, /. 10, _ 

But when any ſuch contract ſhall be made by indent- Rot only one 
ures of different parts, it ſhall be ſufficient to ſtamp bet n-ed be then 
oe part only, and the commiſſioners ſhall provide one. Tor: can > -m 
other ſtamp to be put on the duplicate, which ſhall not ſtamped after 
have been fo ſtamped, and cauſe ſuch other part to be execution, en 
ſtamped, on ſufficient proof being made to their ſatisfac- oy 3 
ian of the payment of the duties at any time after the exe- 
ation, which ſtamp is to be diſtinguiſhable from any 
other ſtamp uſed by them by virtue of this or any other 
act: and every ſuch other part ſtamped as aforeſaid, 

(hall be as available in the law, and of the like force, 
as if ſame had been ſtamped before the ingrofling, Oc. 
J 11. 

The uſual allowance is to &e made on preſent pay- Uſual allowance. 
ment, as by any former law. / 12. 

The powers of former acts relative to ſtamp duties 
io extend to this act. .. 15. 

T. of the, Inner Temple, London, gentleman, 4 eeit of due 
maketh oath and faith, I hat by articles of agreement, execution of are 
bearing date the day of laſt paſt, made 
betwee:: 


* * 


Affid vit of ſer- 
vice of articles, 
and notice af- 

fixed and entered 
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between J. L. of the Inner Temple, London, gentlenian; 


one of the attornies of the court of &ing's bench, of the 
firſt part, L. M. of in the county of Midaliſer, 
of the ſecond part, and A. M. of the ſame place, wi. 
dow, of the third part, the ſaid L. M. for the confi. 
deration therein mentioned, did put out, bind out, and 
place himſelf to be a clerk to the ſaid J. L. and with 
him, after the manner of a clerk, to ſerve from the 
day of the date of the ſaid articles, for the full term and 
time of five years from thence next enſuing, and fully 
to be complete and ended, in the profeſſion and prac. 
tice of an attorney and ſolicitor, and which faid articles 
were in due form of law executed by the ſaid J. I. 
L. M. and A. M. in the preſence of this deponent, 
and F. B. of in the county of gentleman, 
and that the names V. T. and J. B. ſet and ſubſcribed 
as witneſſes to the due execution thereof, are of the pro- 
per hand- writing of this deponent and the ſaid J. B. 
A. B. of, c. gentleman, maketh oath and faith, 
That he hath really and truly ſerved and been em- 
ployed by C. D. of, Sc. gentleman, as his clerk, in 


purſuant to the the practice of an attorney and ſolicitor, for the full 


new rule, 
This athdavit 


term of five years, purſuant to the articles hereto an- 


will be alte-es nexed; and this deponent further faith, That he did, 
for thoſe ſerving previous to laſt Hilary term, affix the name and place 


under the new 


Kat. 34 Geo, 3- 


The court of 


allze, 


of abode of him this deponent, and alſo the name and 
place of abode of the ſaid C. D. his maſter in the 
king's bench office, and on the outiide of the court of 
king's bench in Weſtminſter-hall; and that he did allo, 
previous to the ſame term, likewiſe enter his name 
and place of abode, as well as the name and place of 
abode of the ſaid C. D. in the book kept for that pur- 
poſe at the chambers of each of the judges of his mi 


jeſty's court of Aing's bench. 


Circuit. 


TH courts of aſſize, and ni prius, are compoſed 
of two or more commiſſioners, who are twice in 
every year ſent, by the king's ſpecial commiſſion, al 
round the kingdom (except London and Middliſe, 
where courts of ni prius are holden in and after ever} 
term, before the chief or other judge of the ſeveral 


ſuperior courts, and except the four northern 1 
were 
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where the aſſizes are taken only once a year) to try, 
by a jury of the reſpective counties, the truth of ſuch 
matters of fact as are then under diſpute in the courts 
of Maſtminſter- hall. They came into uſe in the room 
of the ancient juftices in eyre, who made their circuit 
once in ſeven years, for the purpoſe of trying cauſes. 
Co. Litt. 293. See Mag. Chart. 12. 

The preſent juſtices of aſſize, and niſi prius, ate de- 
rived from the ſtatute of /Fefm.2. 13 Ed. 1. c. 30. 
14 Ed. 3. c. 16. and muſt be two of the king's juſtices, 
of the one bench or the other; or the chief baron of 
the Exchequer, or the king's ſerjeants ſworn ; they 
uſually make their circuit in the reſpective vacations 
of Hilary and Trinity terms. 3 Ed. 1. c. 51. 

Formerly it was held that no judge or other lawyer 
could act in the commiſſion of oyer and terminer, or in 
that of gael delivery within his own county, where he 
was born or inhabited. 8 Rich. 2. c. 2. 33 H. 8. c. 24. 
But that local partiality, which the jealouſy of our an- 
ceſtors was careful to prevent, being judged leſs likely 
to operate in the trial of crimes and miſdemeanors, than 
in matters of property and diſputes between party and 
party, it was thought proper by the ſtatute 12 Geo. 2. 
c. 27. * to allow any man to be a juſtice of cyer and 


* terminer and general gaol delivery within any county 
« of kngland *,” 
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The judges fit by virtue of five ſeveral authorities. Jasgeeestherity. 


1. The commiſſion of the peace. 2. A commiſſim of oyer 
and terminer. 3. A commiſſion of general gaol delivery. 
4. A commiſſion of aſſixe, directed to the judges and 
cierk of aſſize, to take the aſſizes: that is, to take the 
verdict of a peculiar ſpecies of jury called an aſſize; and 
ſummoned for the trial of landed diſputes. 5. That of 
m/z prius, which is a conſequence of the commiſſion of 
alize being annexed to the office of thoſe juſtices by 
the at. of Meſim. 2. 13 Ed. 1. c. 30. and it empowers 
them to try all queſtions of fact iſſuing out of the courts 
at Meſiminſter, that are then ripe tor trial by jury. 


The original of the name is this: all cauſes commenced Trial at 9 
in the courts of Meſtminſter- hall are by the courſe of Prius. 


the courts appointed to be there tried, on a day fixed 
in ſome Eater or Michaelmas term, by a jury returned 
from the county wherein the cauſe of action ariſes: but 


Bat no judge can fit on the niſt griar Gee, in the county where he 
Wes barn or g des, | 
* (3 with 


C1RCcvuIT. | 
with this proviſo, u, privs juſticiarii ad aſſiſas capiendat 
venerint; unleſs before the day prefixed the judges of a 
1 aſſize come into the county in queſtion. This they 0 
+8 L are ſure to do in the vacations, preceding Eafler and * 
| Michaelmas term, and there diſpoſe of the cauſe; 1 
which ſaves much expence and trouble both to the ſu 
parties, the jury, and the witneſſes, Pu 
The ſeveral The ſeveral counties in England are divided into fix 
circuits. Circuits, viz. | m 
The Midland, containing the counties of K. 
Northampton, | Derby, 
Rutland, Leice}ter, 
Lincoln, | IWarwick. H; 
Nottingham, | 
Norfolk. b 
by Bucks, Cambridge, put 
8 9 Bedford, Norfolk, | 
8 Fluntingdon, Suffolk, N 
1 Home. 
| Hertford, Suſſex, C 
Eſſex 
Kent, Surry 
Oxford. * 
Berks, | Glouceſter, 
| Oxford, | Monmouth, 
i Hereford, | Stafford, 
4 Salop, Worceſter. N. 
| Meſtern. on pa 
, Southampton, Cornwall, 
| Wilts, | Devon, 
t Dorſet, u. Somerſet. 
ern. 
York, Cumberland, T* 
Durham, | Weſtmoreland, c 
Northumberland, Lancaſhire. | of wr 
| The aſſizes are held for Durham, Northumberland, hen 
Cumberland, and WWeſtmoreland once in the year only, a ich 
viz. in the ſummer; but they are held for York and Th: 
Lancaſter twice in the year. For Briſtol once in infli ; 
| the year, viz. in the ſummer, ſhes " 
Officers. The officers belonging to each circuit are, the clerk if . ref 
aſſize, the aſſociate, clerk of arraigns, clerk of indiements ** 
judge's marſhal, cryer, clerk, and tip/taff. Tie an | 
11 : 


Cincvrr. 
The ſheriff of each county, and his deputy, ate to 


f attend the judges, and the coroners alſo attend to deli - 
12 ver in all inquiſitions, &c. to the clerk of aſſize in 
hey court, and he is to return all writs of venire, diſtringas, 
2 and habeas corpora, where the ſheriff is a party in the 


ſuit ; which writs are ſpecially directed to him for that 
purpoſe. 
Clerks of affize and aſſociates for the ſeveral circuits 


are, 
Home. William Gould, Eſq. Deputy, Mr, J. V. 


Knapp. 
ha Aſſociate, Mr. Thomas G. Knapp. 
Clerk of arraigns, Mr. MH. J. Fitzpatrick. 
Midland. John Blencowe, Eſq. Deputy, Mr. J. F. 
Hilditch. 
Aſſociate, Mr. R. V. Forbes. 
Norfolk. Gerrard Dutton Fleetwood, Eſq. De- 
puty, Mr. Bury, | 
Aſſociate, Mr. Bury. Deputy, Mr. Geo. Giles. 
Northern. Fletcher Rigge, Eſq. 
Aſſociate, Mr. James Croſs field. 
Oxford. Meredith Price, Eſq. 
Aſſociate, Mr. Benjamin Price. 
Clerk of arraigns, Mr. Brookes, 
Weſtern. John Follet, Eſq. 
Aſſociate, Mr. Newman. 
Clerk of arraigns, C. Higden, Eſq. of Indi, 
Mr. Preby. 
No clerk of aflize ſhall act as counſel on the circuit, 
on pain of 100. 33 H. 8. c. 24. 


Of the Terms. 


courts of juſtice are open, for all that complain 


of law or action, in order to their redreſs, and during 
which the courts of Mſiminſter- hall ſit and give judg- 
ments, hear complaints, &c. 
| Theſe Terms are ſuppoſed, by Selden, to have been 
inſtituted by William the Conqueror, but Spelman hath 
ſhewn that they were gradually formed from the ca- 
nonical conſtitutions of the church; being no other 
than thoſe leiſure ſeaſons of the year, which were not 
G 2 occupied 


TEE Tris, are thoſe ſpaces of time, wherein the Terms, 


of wrongs, or injuries, and ſeck their rights by courſe 


Clerks of affiee, 


Whenin ſtituted. 


84 | Of the Terms. 


occupied by the greateſt feſtivals or faſts ; or which 
were not liable to the general avocations of rural buf. 
nefs, 
Formerly the In very early times, the whole year was one continu] 
ole year was term, for hearing and deciding cauſes; but when our 
_—— legal conſtitution came to be ſettled, the commence. 
ment and direction of our law terms were appointed 
with an eye to thoſe canonical prohibitions; and it 
was orcered by the laws of king Edward the Confaſſr, 
« That from Advent to the ottave of the Epiphany,” 
from Septuageſima to the oftave of Eaſter, from the 
Aſcenſion to the ottave of Pentecoſt ; and from three in 
the afternoon of all Saturdays till Monday morning, the 
peace of God and holy church ſhould be kept through. 
out all the kingdom. And ſo extravagant afterwards 
the regard that was paid to theſe holy times, that 
though the author of the Mirror mentions only one 
vacation of a conſiderable, length, containing the 
months of Augy/t and September; yet Britton is ex- 
preſs, that in the reign of king Edward I. no ſecular 
plea could be held, nor any man ſworn on the evan- 
geliſts in the times of Advent, Lent, Pentecoft, harwfi, 
and vintage, the days of the great litanies, and 2 
folemn feſtivals: but he adds, that the biſhops and 
prelates did nevertheleſs grant diſpenſations, of which 
many are preſerved in Rymer's federa of the time «f 
king Henry III. that aſſizes and juries might be taken 
in ſome of theſe holy ſeaſons, upon reaſonable occa- 
fions. And ſoon afterwards a general diſpenſation was 
eſtabliſhed in parliament by ſtatute e. 1. 3 Ed. 1. 
e. 51. which declares, that as it is great charity to do 
right unto all men at all times when need ſhall be, it 
is provided, * That aſſixes of novel deſſeiſin, mort dun- 
e ceflor, and darrein preſentment ſhould be taken in Ad- 
tc vent, Septuageſima, and Lent, even as well as inquiſlh 
© and that at the ſpecial requeſt of the king to the biſhops.” 
The portions of time not excluded within theſe prohl- 
| bited ſeaſons, fell naturally into a fourfold diviſion, and 
from ſome feſtival or ſaint's day that immediately pre- 
ceded their commencement, were denominated tie 
terms of Saint Hilary, Eafter, Trinity, and Michaelma:. 
which terms have been ſince regulated and abbreviated 
by ſeveral acts of parliament, particularly Trinity term, 
by ftat. 32 Hen. 8. c. 2. and Michaelmas term, Þ) 
ſtat. 16 Car. 1. c. 6. and again by ſtat. 24 Geo. 2. 5 
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Of the Terms, 


The courts of 4ing's bench, common pleas, and excheguer, 
are the only courts confined to the terms; the court of 
chancery is not, nor the high court of parliament, the 
privy council, the court of lord high fleward, or the inte- 


rior courts. The excheguer may it is ſaid fit out of 
term. Mad. 551. 

] here are, in each of theſe terms, ſtated days called 
days in bank, dies in banco, that is, days of appearance 
in the court of common pleas, called uſually bancum, 
or commune bancum, to diſtinguiſh it from bancum regis, 
which are generally at the diſtance of a week from each 
other, and regulated by fome feſtival of the church: 
on ſome one of theſe days in bank, all original writs 
muſt be made returnable; and therefore they are gene- 
rally called the returns of that term; whereof every 
term has more or leſs, ſaid by the Mirror, c. 5. 
ſec. 108. to have been originally fixed by king Alfred, 
but certainly ſettled as early as the ſtat. of 51 Hen. 3. 
/. 2. 3 Black. Cam. 277. But though many of the re- 
turn days are fixed upon Sundays, yet the court never 
ſits to receive theſe returns till the Monday after; and 
therefore no proceedings can be had, orjudgment given 
on the Sunday, Salk. 627. 6 Med. 250. 1 Fon. 156. 
2 Lill. Abr 569. ä 


xt Ii. 3. ſt 3. 
32 A. 8. 2. 
1 Init, 135. 


he firſt return in every term is, properly ſpeaking, Fi:& retur: of 
the fir? day in that term; as for inſtance, the tate of the term. 


Saint Hilary, or the eighth day incluſive after the feaſt 
of that ſaint ; which falling on the thirteenth of Ja- 
nuary, the octave therefore, or the firſt day of Hilary 
term, is the twentieth of January and thereon the 
court fits to take eſſoigns, or excules, for ſuch as do 
not appear according to the ſummons of the writ ; 
wherefore this is uſually called the eſſoign day of the 
term. But the perſon ſummoned has three days of 
grace, beyond the return of the writ, in which to 
make his appearance; and if he appears on the fourth 
«ay melu/zve, it is ſufficient. 2 Lill. Ar. 569. 1 In/l, 
135. 


The term regularly is eſteemed as one day, 4 Co. Regularly one 
71. 4. and the fir}? day is the gn day, tor the quarts . 


are poſt is a day of grace. ul. 35. Walter's caſe. 
Judgment relates to the fir day, though a day be aſ- 


ſigned for argument at a day ſubſequent. 1 Bud. 69. 


The ;uarto die po/t is the Full term, and the day for 
"Ppearance of the parties. 1 Bul, 35. There ſhall 
83 be 
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be no judgment againſt defendant upon his def, til 
the guarto die poll, Ibid. 

It is ſaid, judgments relate to the e/o:gn day if pro. 
ceeding be by original; if by bill, to the quarto die pl. 
Sell. 8. fed quere. 

In Belk v. Broadbent, Lord Kenyon ſaid, No doubt 
but that in the eye of the law the eſoign day is for 
many purpoſes the fir// day of the term; the quarts diy 
po/t is only an indulgence, And Buller J. ſaid, though 
the courts do nat actually fit on the efſozgn day, yet in 


law it is conſidered as the f̃ day of the term. 3 Tern L 
Rep. 185. 
OL. relate to the 2/o;gn day of the term, 
Barnes, 268. | n 
Returns of Writs. T 
Michaelmas term, which contains three weeks and two days, hath 
four returns. | 5 
By Original. By Bill. * 
1. Onthe morrow of All Souls. 1. On next after the morrew b 
of All Souls. N 
2. On the marrow of Saint Martin. 2. On neat after the morrew 
of Saint Martin, 
3+ Incight days of Saint Martin. 3. On next after eight diy! 


4. In fifteen days of Saint Martin. 4. On next after fifteen day 


of Saint Martin. 


of Saint Martin, 
Hilary term, which contains three weeks, hath four returns. 
By Original. By Bill. 
1. In eigbt days of Saint Hilary. 1. On next after eight daj 
of Saint Hilary. 
2. In fifteen days of Saint Hilary. 2. On next after fifteen da! 
of Saint Hilary. | 
3. On the morrow of the Purifiia- 3. On next after the norris 
Zion. of the Purification. 
4. In eight days of the Purification. 4. On next after tight aj 
/ of the Purification, | 
Eater term, which contains three weeks and fix days, hath fit 
returns, 
By Original. By Bill. 
1. In fifteen days of Eaſter. 1. On next after Ffm 
2 of Eaſter * 
2. In three weeks after Eaſter. 2. On next after three i 


1 From the day of Eaſter, 1 0 
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3. In one month after Eaſter, 3. On next after one month 
from the day of Eaſter. 

4. I five weeks from Eaſter-day. 4. On next after five weeks 
from the day of Eaſter, 

5. On the morrow of the Aſcenſion, Ge Or next after the morrow 
of the Aſcenſion. 

Trinity term, which contains twenty days, hath four returns. 

By Original. By Bill. 
1. On the morrow of the holy 1. On next after the morrow 
Trinity. of the holy Trinity. 


2. In eight days of the holy Trinity. 2. On next after eight days of 
the holy Trinity, 
3. In fiſteen days of the holy Tri- 3. On next after fifteen days 
nity. of the holy Trinity. 
4. In three weeks after the boly 4. On next after three weeks 
Trinity, of the haly Trinity. 


Every day in the term {except Sundays, or days on which the 
court v not fit) is a good return by bill: the court do not fit on 
the feaſt of the Purification, Aſcenſion day, and Aidſummer-day, un- 
leſs it happens on Pride next atter Trinity Sunday ; then it is good 
by flat. 32 H. 8. c. 21. 


Obſervations on the Terms. 


PILARY TERM, begins January 23, (except it When Hilary 
happens on Sunday,) then on the Monday follow term begins. 
ing, and ends February the 12th, if not Sunday, then 
on the Monday following. 
Eafter Term, begins Wedneſday fortnight aſter Eaſter Bafter term. 
day, and ends on Monday betore Whitſunday. 
Trinity Term, begins on the Friday after Trinity Sun- Tein, term. 
day, that day being appointed by the 32 H. 8. c. 21. 
and ends the Meduęſday fortnight after, unleſs it hap- 
pens to be on the 24th of June, the feaſt of St. John 
the Baptiſt, which is no court day; then it mutt be 
adjourned to the next day. See Cre. Jac. p. 16. 
2 Bulſtrade, 242. | 
 Michaelmas Term, begins November the 6th, (ex- Michaelmus 
cept it happens on a Sunday, then on the Monday next term: 
after, and ends November the 28th, (except it be on 
Sunday,) then the 2gth. Stat. 24 Ges. 2. c. 48, 
G4 The 


When no fittings, 


Appearance 
days. 


Trinity term 
enlarged a day, 
the le ſt d:y 
being Midſ. day. 


What days are 
to be avoided in 
the return of 
the writ. 


1ith Nov, 


OrsrrvaATIONS en the TERMS. 


The iſſuable terms are Hilary and Trinity. 

There are no fittings in Veſiminſter hall on Aſcen- 
fron-day, Miaſummer-day, and the ſecond day of Fe- 
bruary, being the Purification. 

The Exchequer opens eight days before any term 
(except Trinity), before which, it opens but four days, 

The firſt and laſt days of every term are the days of 
appearance. | 

Trin. 35 Geo. 3. 1795. Whereas the preſent Trinity 
Term will not end until Thurſday the 25th June inſtant, 
It is ordered, That the fittings for trials of cauſes at 
niſi prius, do commence in Middleſex on Friday the 
26th inſtant; and in London on Saturday the 27th 
inſtant; inſtead of the days already appointed. And 
that writ- iſſued out of this court, may be made return- 
able on Thurſday next after three weeks of the Hal 
Trinity. The fact was, that Midſummer-day happened, 


24th June 1795, on a Wedneſday, and the laſt day of 


that term. : 

The ſame thing happened in 1556. Br. Adj. 35. 
The like happened in C. J. Holt's ume. Farr. 117. 
who ſaid Trinity term may begin, but cannot end on 


Midſummer - day. 
Obſervations on the Returns of Writs, 


ALL non-juridical days muſt be avoided, on which no 
writ can be made returnable, ſuch as the feaff of 
the Purification, in Hilary term; Aſcenſion- day, in Eaſter 
term; and Midſummer-day, in Trinity term, it it ſo 
happen (unleſs it happens on Friday next after Trinity 
Sunday, for then it is dies juridicus, by ſtat. 32 H. 8. 
c. 21.), and writs returnable on any of theſe days are 
not good. 2 Inft, 264. Sunday is dies non juridicus. 
5 Mad. 252. . 
Ik a writ be returnable on a dies non juridicus, it is 
void. 6 Mod. 148. 196. 

The eleventh day of November, being the feaſt of 
St. Martin, in Michaelmas term, cannot be ſaid to be 
in or upon any return ; and if a writ be returnable on 
that day, it muſt be returnable on Thurſday the ſeaſt 
of St. Martin, or any other day in the week it falls on, 
and if returnable the day after, Friday, the morrow of 
St. Martin. | 
| 
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OBSERVATIONS on the RETURNS of WIIrVõ. 
In this court every l of Middleſex, latitat, alias 


ene capias, pluries capias, diſtringas, and habens corpus ad 
Fe- atisfaciend. mult be returnable on a day certain, as on 

Monday next after, c. and may be returnable after 
erm the firſt day in full term, as the 6th of November, on an 
ay. eſſmgn, or general return day in term time; but then 
s of the day of the week muſt be expreſſed, as on Friday in 


ene month, c. But this is ſeldom uſed, unleſs in order 
to get ſome advantage in that term. if the ig day 
happens on a Sunday, writs by bill muſt be made te- 
turnable on the fir/? day of the term, being the day on 
which the court ſit. 
The award of any judicial writ on a Sunday is void. 
Sir M. Jones. The court muſt take judicial notice of 
the commencement and return of the terms, For the 
calendar is the law of the land. 6 Mod. 250. 
Reſtoration day, 29th May 1767. Only one judge 
wy of came down. It is not uſual that any buſineſs is done 
upon this anniverſary, But this being the /a/? common 
* paper day, the one judge went through the paper; 
117. otherwiſe the parties could not have had their judgments 
d on within this term. E. T. 7 Geo. 3. 4 Burr. 208. 
All writs of capzas, alias, and pluries, grounded on an 
original out of chancery; and all writs ſubſequent 


its, thereto, to the outlawry, writs of ſcare facias quare exe- 

cutianem et audiendum errores, upon writs of error out of 
ch no the common pleas, or other inferior courts, Writs of 
aft of capias ad ſatisfacitendum, fieri facias, and other judicial 
Fafter writs after judgment affirmed, retorno habende, capias in 
it ſo withernam, and all other writs and proceſs, grounded upon 
Tintty any recordart facias loguelam, audita quereia, accedas ad 
ZI. g. curiam, capias fi laicus, and every other judicial writ of 
s are chancery, muſt not be made returnable on a day certain, 
dicus. but on a general return or eſſoign day, ubicusque, as from 


the day of Eaſter in fifteen days, whereſoever we ſhall 
then be in England. 

In all original writs, there ſhould be at leaſt fifteen 
days between the teſte and return. 2 Inſt. 567. do of 
the alias and pluries, though if there be leis it will be 
3 by appearance and pleading in chief, 1 Ld. Ray. 

71. 

The court of common pleas amend all meſne pro- 
ceſs in the teſte, and alſo an attachment of privilege, 
, no error can be aſſigned in meſne proceſs. 3 41. 

34 
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90 OssERVATIOxS en the RETURNS of Waits, 


When there In all actions of debt, and all other perſonal actiom 
_ ,not be de by ejeAment, brought by original, there need not be ff. 
tedt and return · teen days bettween the teſte and return of any writ or writs 
of venire facias, habeas corpora juratorum, or diflringay 
Juratores, fieri factas, and capias ad ſatisfaciendum ; and 
the want thercof ſhall not be aſſigned for error; but ; 
F-xceptica, this not to extend to any writ of ca. /a. whereon any / 


exigent after judgment is to be awarded, or to a capia 


ad ſatisfaciend. againſt the defendant, to make the bail d 

liable: theſe writs are to have 15 days between the of 

teſte and return. Stat. 13 Car. 2. c. 2. ſect. b, 7. ol 

| E 

Rules neceſſary for Pradtiſers. of 

(GENERAL rules are wiſely eſtabliſhed for attaining > 

juſtice with eaſe, certainty, and diſpatch, But ce 

the great end of them being to ds juſtice, the court are 

to ſee that it be really attained. 1 Burr. 301. vie 

| The practice of the court, forms the law of the 455 
. court: The plaintiff and defendant are both bound Re 
ö to take notice of the general rules of practice in this a 
| court; but if there be a ſpecial particular rule of court 3 
| made for the plaintiff, or for the defendant, he for ing 
f whom the rule is made, ought to give notice of thi not 
F rule unto the other, or elſe he is not bound generally v. 1 
| to take notice of it, nor ſhall be in contempt of the B 
' court, although he do not obey it: for general ruk Bad 
1 are the practice of the court, whereof every one mul If 
take notice, that hath to do there; but particular rule writ. 

are made upon particular and extraordinary mattes ſet a 


happening in the proceedings, upon the motion of ont 722. 


t of the parties made to the court; of which the other If 
| may be ignorant, and therefore is to have notice q cure: 
them given unto him, ; 2 Str 

Afidavit to hols It is not ſufficient for the plaintiff to ſwear poſitive) Ar 

to bail, to a debt to hold to bail, without ſhewing alſo the nau 1 Str 


| of that debt. Tacks v. Pemberton, 5 Term Rep. 512. is to | 
No ſupplemental If an affidavit to hold to bail be defective, this ca! ringto 


affidayis, will not permit the plaintiff to file a ſupplemental im If & 
Ihid. Dougl. 467. Cope v. Cooke, 5 Term Rep. 55" appear 
S P Clare < 


| Intterate p-rſons : It an affidavit be made by any perſon before a con: 2 Ter, 
"wearing da. miſſioner, who from his or her Agnature appears ay ter his 


illiterate, he ſhall certify or ſtate in the jurat, ? 


was read in bis preſence, and that he feemed perfuity lis, 
1 7 


RuLEs neceſſary for Practiſers. 


| underfland the ſame, and that the party wrote his or her 


name in the preſence of the commiſſioner taking the affidavit. 
R. E. 31 Geo 3. 

In an affi avit to hold to bail, it is nat neceſſary to 
intitle the affidavit in the cauſe, or in the K. B. Adams v. 
Pinfold, E. 34 Geo. 3. So in C. P. Adams v. Aſb- 


feld, the elder, S. P. 


But to ground a motion in à cauſe in court, the affi- 
davit muſt be intitled, in the king's bench, the names 
of the plaintiff and defendant ; otherwiſe it is a good 
objection, and a rule obtained on it will be diſcharged, 
F. 7. 31 Geo. 3. 31 May, Lord Kenyon gave notice 
of this in court, and ſaid, that attornies ought to be 
careful in this reſpect, for he thought them anſwerable 
to their clients for the conſequences; and the maſter 
certified this to be the conſtant courſe of the court. 

But it is the practice of the court to receive affida- 
vits againſt any rule for a criminal information, without 
any title in the cauſe, until the rule is made abſolute, 
Rex v. Harriſon, 6 Term Rep. 60. contra 1 Str. 704. 
Andr. 313. 
| Aﬀfidevin made for an attachments, for not perform- 
ing an award, (there being no action depending, ) need 
not be intitled, but the affidavits in anſwer muſt. Bevax 
v. Bevan, 3 Term Rep. 601. 

Bail above, may be put in on a dies non juridicus. 
Baddeley v. Adams, 5 Term Rep. 170. 

If the plaintiff hold two defendants to bail on a joint 
writ, and declare againſt them ſeparately, the court will 
ſet aſide the proceedings. Moſs v. Birch, 5 Term Rep. 

22. 
, If the declaration be taken out of the office, it 
cures the defect in the proceſs. Caſwall v. Martin, 
2 Str. 1072. 

An error in meſne proceſs, is cured by appearance, 
1 Str. 155, becauſe the only intent of meſne proceſs 
is to bring the defendant into court. Lucas 86. Wid- 
rington v. Charlton. Caſ. temp. Hard. 39. 

If the deſendant be ſerved by a wrong name, and he 
appears by his right one, it is cured, if the plaintiff de- 
Clare againſt him by his right name. Doe v. Butcher, 
3 Term Rep. 611. But if the defendant does not en- 
ter his appearance, it is not in the power of the plaintiff 
to ſet it right by filing appearance in his right name. 
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Irregolarities to All irregularities in the proceſs, or declaration, ſhould 
be complained of he complained of before interlocutory judgment; for 
1 whenever the proceedings are 77regular, the court will, 
if the application be made in the fir inſtance, ſet them 
aſide; but if the defendant lies by, and ſuffers the 
plaintiff to proceed, the court will not aſſiſt him, 
3 Term Rep. 7. 10. Delay is an anſwer to any objec. 
tion of irregularity, per Bullen, J. and the party who 6 
applies for a favor mutt come to the court in the fir/t : 
inſtance. 4 
D ingion There is a diſtinction between a mere 7rregularity in * 
be:ween a mere the mode or time of proceeding, and a defect in the A 
1 proceedings themſelves. Therefore if an affidavit be f 
efect in the k bes. a | 
proceeding. that the maker and indorſer of a note are ſeverally in- L 
debted to the holder on one {ſtamp only, including bh We 
in the writ with ſeveral ac-etiams, neither can be held to x ö 
bail; and if either be, and the bond be aſſigned, though 
one put in bail only, yet he may move to ſet ſame the 
alide for the defect. Huſſey v. Wilſon, 5 Term Rep. wr. 
254. Ihe appearance in this caſe does not cure it. - 
If there be an Where an irregularity is complained of, the party are 
| wreeula ity,it complaining mult ſhaw the irregularity; and not put it If + 
4 mult be ſewn. upon the other party to vindicate his proceedings, and defe 
f ſhew that he is irregular. Rex v. Perry, 5 Term Rep. 464, 1 
1 "WY If no affidavit of debt ſpecifying the penalties be Tag 
i 27 Geo. 3. c. 1- made and filed previous to the iſſuing the writ under 2 
de Ge eon the flat. 27 Geo. 3. c. I. though the defendant take But 
4 the writ be not the declaration out of the office, yet he may move to UE 
0 bailable, quaſh the writ, and ſtay the ſubſequent proceedings; A 
although plaintiff did not in ſuch writ hold him to four 
| bail, nor ſpecify in it the penalties which is directed Ay" 
by the act. King qui tam v. Horn, 4 Term Rep. 349. Link 
| a after ent Where ſeveral perſons have ſeparately incurred penal- 01 
benen gute is ties for printing illegal ſchemes of the lottery, a ſeparal? calen 
din, Affidavit muſt be made and filed againſt each of them, T} 
mode prehivited and if they be all joined in ene af/idavit, the irregularity 2 
by the act. is not waived by putting in bail, but the court will quaſh the + 
the writ on motion. The plaintiff would have agreed calmd 
to accept common bail, but the court ſaid, we are to An 
take care that an action on a penal ſtatute ſhall not be F 
| Ime tt 
| | commenced in a mode prohibited by the ſtatute, Gow diflant 
win qui tam v. Parry, 4 Term Rep. 578. 369, 
Irregularity in If the defendant complains of irregularity in proc] Thi 
proceſs, copy or notice, he muſt annex the copy to his affidavit, that to ple; 
to be annezet. jt may appear to the court. i 
10 
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If a priſoner be ſuper ſedeable for any irregularity, as It priſoner do not 
for want of a demand of plea, he cannot take advantage take the firſt 
of it, after he is charged in execution. Roſe v. Chriſt- * 
feld, 1 Term Rep. 591. 
If the defendant ſwear that the debt for which the If debt be unter 
action is brought is under 40s. he may move to ſtay 4% | 
the proceedings, which the court will order, if plaintiff 


does not deny it. Wellington v. Arters, 5 Term Rep. 


4. | 

If a rule to return the writ be taken out in the va- Rule taken out 
cation, although it be dated the firſt day of the next stieg. * 

4 dated the firſt 
term, and an attachment be granted for not obeying «ay of the next 
it, the court will ſet aſide the attachment. For ſuch term, held 
a rule is falſe in itſelf, irregular, and improper. Rex 5297: 

v. Sheriff” of Cornwall, 1 Term Rep. 552. This rule 
was taken out before the commencement of Mic. term, 
and intitled the fir/? day of that term. | 

A ſheriff cannot be ruled to bring in the body until Rule to bring in 
the day after the expiration of the rule to return the the body, 
writ, Hodgſon v. Nugent, 5 Term Rep. 277. 

The four days allowed for pleading in abatement Pleading in 
are both incluſive. Jennings v. Webb, 1 Term Rep. 277, ment. 

If the laſt of the four days happen on a Sunday, then 
defendant has all Monday. S. P. 5 Term Rep. 210. 

A rule to plead is neceflary to compel a plea in bar, Rule to plead, 
but it may be diſpenſed with by pleading either in bar when diene 
or abatement. Brandon v. Payne, 1 Term Rep. Ego. ae: 

But where no time has been given by a judge's order, 
a rule to plead may be diſpenſed with. 

A month's time to plead means a lunar month, or A month's time 
four weeks. 3 Burr. 1455. And fo in all legal pro- Werne a lunar 
ceedings a month means four weeks, Ibid. Tullet v. N 
Linfield. 

On a quare impedit, fix months are underſtood fix Quare impedit. 
calendar months. bid. 13 Ed. 1. c. 5. 

There is a diſtinction between the temporal and the Eel, and temp, 
eccleſiaſtical law, in interpreting this term, * month z** ©2"t dilline- 
the former underſtands it to be lunar, the latter to be ws: 
calendar; per Deniſon, J. 
| An attorney of this court, is only entitled to 4 days Attorney 4 days 
tine to plead, though he reſide more than twenty miles do pleas. 
a/tant from London. Man v. Fletcher, 5 Term Rep. 

309. Contra in the other courts. 
| : he demand of a plea muſt be given after the rule Demand of ples, 
o plead entered, and not on ſame day declaration is 

| delivered, 
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delivered, or rule given. And in caſes where defendant 
puts in bail, or enters his appearance in due time. Nt 
v. Oldfield, 1 Wilſ. 134. And muſt be delivered 
twenty-four hours beſore judgment can be ſigned, 
Dyche v. Burgoyne, 1 Term Rep. 454. 

Judgment for Judgment may be ſigned for want of a plea on the 
want of plea, Sth day in the afternoon ; provided a rule to plead 
g as been duly given, and demand of plea made ttbenty. 
four hours previous (if ſuch demand was requiſite). 
Plea may be filed If plaintiff delay ſigning judgment, a plea may be 
before judgment, filed or delivered, although the rule is expired. 1 Tern 
Rep. 17. Minns v. Baxter. 
a a f a declaration be delivered in Michaelmas term, 
to plead, and rule to plead given; if the plaintiff does not fign 
judgment in Michaelmas term, and Hilary term is com- 
menced, @ new rule to plead again is neceſſary, to war- 
rant the judgment of Hilary term. 
When need none · If time to plead be given in vacation to the firſt day 
of the next term, no new rule is neceſſary to warrant 
the judgment. 
_ to be given. The rule to plead cannot be regularly given, until 
delivery A dect, the declaration be actually filed or delivered; and muſt 
be ſo given in term, or within four days after. 
When demand There are three caſes in which a demand of a plea is 
of plea not. not neceſſary: 1. Mere the 1 files common bail 
TY” according to the flatute. 2. Where the defendant is in 
cuſtody of the ſheriff. 3. If defendant does not file bail er 
enter his appearance. Roſe v. Chriftfield, 1 Term Rep. 
591. 626. Cooke v. Raven. 
24 Hours erclo- If a plea be demanded on Saturday, the defendant 
five of Sunday. has twenty-four hours to plead excluſive of Sunday. Salt 
mons v. Freeman, 4 Term Rep. 557. 
When demand The demand of a plea is a waiver of bail, if no bail 
+ pear at that time put in; but if the bail be put in, it is 
tion, waiver of the juſtification only. 
If injunQtion, no Where the plaintiff, after giving a rule to plead, 
1 — delayed by injunction, a new rule is not neceſlary to 
be given after injunCtion diſſolved, nor a new demand 
of plea if there has been one previouſly given. 
110 ng _ After a rule to abide by a plea, or plead ſuch other, 
4 may be defendant can only plead the general iſſue, and grit 
pleaded, notice of ſet-off; or he may, with leave, plead the ſet · ol. 
Coctran v. Robertſon, 1 Term Rep. 693. 
_ —— If under a judge's order to plead iſſuably, the de- 
ake judgment . , to 
for want of plea, fendant put in a plea, though informal, which gon 


altho: gh plea is 4 6 
zalor nal. p 


re 
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the ſubſtance of the action, the plaintiff cannot ſign 
judgment, as for want of a plea. Thelluſon v. Smith, 
$ Term N. 152. 

It is an invariable practice of the court to grant one One rule to ſet 
rule only, to ſet aſide an irregular judgment, and the fide irregular 
ſubſequent proceedings on that judgment, in whatever — 
mode the party may have proceeded after the judg- ceedings. 
ment. Barlow v. Kaye, 4 Term Rep. 689. 

Where the plaintiff files common bail for the de- Of judgment 
fendant, on any day between the 2d and 6th of No- 2 
vember, and he is in other reſpects entitled to ſign —_ : 
judgment, it is ſigned as on the day preceding the efſoign 
day of Michaelmas term. Wanſey v. Moore, 5 Term 
_ . | 

In an action on a judgment, the defendant cannot No g, of pro- 
apply to ſtay the proceedings pending error on that cecdings pend- 
judgment. until he has put in bail. Smith v. Shepherd, — 

5 Term Rep. 9. 5 

A defendant in replevin, is at entitled to move for Nonfuit in te- 
judgment as in the caſe of a nonſuit. Shortridge v. Plevin. 
Hiern, 5 Term Rep. 400. 

The court will not grant a neu trial for the purpoſe New trial, 
of letting the party into a defence which he might 
have made at the firſt trial. Salt. 653. 1 Will. 98. 

1 Term Rep. 84. 

The plaintiff is not bound to give notice of trial, When not beugt 
till the zerm after that, in which ihe is joined. Hall to give notice e 
. Buchanan, 2 Term Rep. 734, wow 

Any attendance on any judge's ſummons, for half Atteadance on a 
an hour next immediately following the return thereof, judge's fum- 
ſhall be deemed a ſufficient attendance, and as effec- ae, * 
tual, as an hour's attendance on any ſummons has 
heretofore been. Rule Trin. Term. 35 Ges. 3. 

Ordered, that on every appointment to be made by Miter to be at- 
tie maſter, the party on whom the ſame ſhall be tended dn fr 
lerved, ſhall attend ſuch appointment, without wait. "meats 
ing for a ſecond; or in default thereof, the maſter ſhall 
proceed ex parte on the firſt appointment. R. Til. 

J2 Geo, 3. 

Ordered, that a defendant be not allowed oyer of an Oyer of original 
gina writ z and that if he demand it, the plaintüff not allowes. 
may proceed as if no demand had been made. Tin. 

19 Geo, 3. 

Ordered, that in all actions by ſpecial original writ, Special origins), 

if plaintiff recover leſi than Sol. he ſhall not be allowed Proceeding by, 
more 
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more coſts than he would be entitled to in caſe he had 
proceeded by bill except in ſuch actions in which he 
could not proceed by bill; or in which any defendant 
ſhall be actually outlawed). R. M. 23 Geo. 3. 

No priſoner to have day rules above three days in 
each term, and ſhall return within the walls or rules 
of the priſon at or before nine in the evening of the di 
ſuch rule ſhall be granted. R. E. T. 30 Geo. 3. 

Ordered, that the clerk of the bails mark the bail. 
pieces numerically as they are received. E. T. 30 
Geo. 3. | 

Ordered, that the cu/tos brevium (ſhall indorſe on ever 
writ, on what day, and at what hour the ſame was 
filed, R. Trin. 30 Geo. 3. 

Ordered, that in future all writs ſhall be returned by 
the ſheriff, on the day on which the rule for returning 
the ſame ſhall expire; in default, plaintiff to be at li. 
berty to move for an attachment on the next day, 
R. Trin. 32 Teo. 3. 

Ordered, that affidavits to be read in court, or be- 
fore the maſter, be brought to the clerk of the rules, 
to be filed in ſuch convenient time, that copies of 
them may be duly made and delivered to the patty 
filing the fame. R. M. ꝙ Gee. 2. | 

Ordered, that all enlarged rules to ſhew cauſe made 
in the laſt term, ſhall be moved for before the laft dn 
of the preſent term, unleſs leave for poſtponing them 
ſhall be particularly applied for and granted. A. J. 
30 Geo. 2. 1 Burr. 9. And all cauſes ſhall come on to 
be argued in the ſame order that they are entered, and 
that they ſhall continue to ſtand in the paper in the 
ſame order till they ſhall be argued, (without being 
entered a-new,) and that no cauſe ſhall be put off with- 
out a ſpecial application to the court upon ſome ſpecia 
ground, before the day upon which it ſtands in the 
paper for argument. Jbid. 52. 

Ordered, that every rule, which ſhall be enlarged to 
the next ſubſequent term, ſhall be fixed to a particulat 
peremptory day; namcly, the fr /? five enlarged rules 
either on the criminal or civil fide of the court, (as they 
may happen, ) tor the fir? day of the next term; the ſ⸗ 
cond five, for the ſecond aay ot it; the third frve, for ibe 
third day; and ſo on, teties quaties, to the ſixih, (event) 
eighth, ninth, tenth, and tollowing days of ſuch ſub 


ſequent term; and that after every term, there be 3 r 
Made 
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e had made out and fixed up in the offices, both on the 
ch be crown and civil fide F the rules ſo enlarged, and the 
idant particular days when the reſpective motions are to come 
en; and that a copy of ſuch liſts be delivered to the 
ys in judges reſpectively, the day before the beginning of 
rules every term. Hil. 6 Geo. 3. 
he day It is ordered, that all rules enlarged till next term be Six for each 
peremptory ; and that / be ſet down fer every day; beremptory day, 
bail. and the like in future every term. Hil. 15 Geo. 3. 
T. 30 It is ordered, that all rules enlarged till the next Eight for each 
term be peremptory; and that eight be ſet down for Petemptoty day. 
| every every day; and the like in every future term. M. 17 
e Was Geo. 3. 
Motions in arreſt of judgment may be made within Arre®t of ju'g- 
ned by the firſt four days of the term, but Sunday is not to be ment. 
urning eſteemed one of the four. 4 Burr. 2130. Mich. Term, 
at li- 7 Ges. 3. 
xt day, A motion in arreſt of judgment may be made at any May be male 
time before judgment ſigned. Dougl. Rep. 745. Taylor before ente ed. 
or be- v. I hitebead. | 
> rules, Motions for new trials ought to be made within the New trials, 
pies of firſt four days, but in caſe of delay occaſioned by no 
e party wilful act ot the party, it may be moved for on the 
| fifth day, viz. where counſel had neglected to move. 
ſe made Dougl. Rep. 171. Bert v. Barlow. And where the 
laſt dn attorney was taken ill, and died on the road to Lon- 
g them don. Doe ex dem. Davie and others, v. Haddia and 
NM. J. ether, E. T. 1784. 
je on to | Motion for a new trial, and a motion in arref of New trial ans 
red, and judgment, may not be made both together, the former ae. of juag- 
r in tie mult precede. 1 Burr. 334. Rex v. White. ; 
it being Motion in arreſt of judgment may be made on the 
F with- crown fide, at any time before ſentence pronounced. 
- ſpecial 2 Burr. 801. Rex v. Robinſon. ; 
s in the A motion may be made in arreſt of judgment, after Arret of judg 
a rule for a new trial has been diſcharged, and at any mut. ? 
larged to time before the judgment is ſigned. Dougl. Rep. 745. 
,articulat I Taylor v. M hitehead. 
ed rules After conviction of a miſdemeanor, the defendant Ader convic= 
(as they I Pult be preſent in court, if he would move in arreſt tion. 
; the /. WW © judgment; though he need not be ſo, upon arguing 
e, for the l ſpecial verdict, 2 Burr. 930. Rex v. Spragg. 
ſeventh, BY Perſonal appearance of a defendant convicted of a When yerfonsl 
ſuch ſu ¶ miſdemeanor ought not to be diſpenſed with (upon his 2pprarance may 


> be 2 f clerk in court undertaking for the fine), unleſs it be ris 
made ears that the puniſhment will not be corporal, only 
« pecuniary, 
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dc pecuniary, and not in every caſe even of that kind,” 
3 Burr. 1787, Rex v. Hann. * 
Ordered, that attachments ſhall be abſolute in the 
firſt inſtance, only in the three following caſes : Fir, 
for non-payment of cofts on the maſter's allocatur ; ſecondly, 
againſt a ſheriff for not obeying a peremptory rule to re- 
turn a writ, or bring in the body; third y, for contempt 
of the court in the execution of the proceſs of the court, 
F. 1% Ge. 3. | 
On the laſt day of a term an attachment cannot be A 

moved for, except, firſt for non- payment of coſt, 
5 Burr. 2686. 2dly, Againſt a ſheriff for not return- in en 
ing a writ. 1 Burr. 657. Trin. 31 Geo. 2. And 34), of j1 


For not bringing in the body. poral 

And that counſel may move on the laſt day of term, 1 Ve 
to quaſh an indictment, but not to quaſh an order, In 
Lid. hcer 

A joint information may not iſſue upon ſeveral arref} 
diſtinct rules, for one or more information or informa- actual 
tions againſt each defendant. 3 Burr. 1271. Rex v, Hands 
Haydon. Arche 

On the laſt day of term, a motion to anſwer the By 
matters of an afſidavit cannot be made. 4 Burr. 2502, ate. 
Jacob's caſe. to . 


When a party againſt whom an attachment is WW peric 
prayed, poſitively denies the charge by affidavit, this 4 
court always refuſe the attachment, without entering te 
into the merits, or the credit of the parties. Doug, WH 19. 
Rep. 5:6. The King v. Vaughan. e plain 

If plaintiff dies after verdict and before judgment de p 


entered thereon, a ſcire facias muſt be awarded before e ienda 
execution. Earl v. Brown, 1 I/ilf. 392. cop 
If pending an argument on a ipecial verdict, and - 
the court takes time to conſider thereon, either party WW #ctior 
dies, the judgment will be ordered to be entered 4 og ma, 
of the term in which judgment ought to have been ' Czvit | 
ſigned. 1 Burr. 226. 147. 4 Burr. 2277. ' of the 
Bail may now render without juſtification, although author 
excepted againit ; or although the rule to bring in the ' before 
body is ſerved ; and although the bond be afligned; 1 
on payment of coits,—So bail who have been es. | Nereby 
cepted to, and not juſtified, although other bail hae . it o 
been added, and ove rejected, the firſt bail not being hall be 
ſtruck out of the bail piece. Rex v. Sheriff of Ejjer, ach aff 
5 Term Rep. 633. R. T. 33 Co. 3. 5 Term Keb. precg 


531 


here 


ARREST. 


Where no ſpecrfic day is mentioned in an act of par- 
liament from which it is to take effect, it commences 


the | by legal relation from the i day of the ſeſſian. Lat- 
rſt, leſs v. Holmes, 4 Term. Rep. 660. 6 Bro. P. C. 553 
dly, | 

re- 

empt Arreſt. 

art, 


| AN arreſt in a civil cauſe is defined to be, the ap- 
prehending or reſtraining one's perſon by proceſs 
in execution of the command of ſome court, or officer 
dh, of juitice. IV-22d's Inſt. 575. And muſt be by cor- 
poral ſeizing Or touching the body of defendant. 

term, 1 Vent. zb. Cowp. Rep. 165. 
order. In making the arreſt, it is not neceſſary that the of- 
ficer who has the authority ſhould be the hand that 
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* to ſpecial bail on any proceſs iſſuing out of any ſu- 
« perior court, where the cauſe of action ſhall not 
* amount to 10 l. or upwards ; and in all caſes where 
* the cauſe of action ſhall not amount to the ſum of 
* 104. or upwards, in any ſuperior court (and the 
* plaintiff ſhall proceed by the way of proceſs againſt 
* the perſon), he ſhall not arreſt the body of the de- 
endant, but ſhall ſerve him, Sc. perſonally with a 
© copy of the proceſs, 


under 101, 


By flat. 12 Geo. 1. c. 29. it is enacted, “ That, None to be held 


« after 24th day of June 1726, no perſon ſhall be held to ſpecial bail in 
a ſuper or court 


a gunts to 10. 


iq, and « That in all caſes where the plaintiff's cauſe of Wherethe cauſe 
er part * action ſhall amount to more than 1ol. affidavit ſhall ot action 
tered 33 de made and filed of ſuch cauſe of action (which affi- 


* d2vit may be made before any judge or Commiſſioner 


ve been : , 1. 
dot the Court out of which ſuch proceſs ſhall iſlue, 


a/*tavit to be 
ale th-reot, 
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although authorized to take affidavits in ſuch courts, or elſe backe of the 
1g in the before the officer who fhall iſſue ſuch procels, or his wrt, 
ined; Geputy), which oath ſuch officer, or his deputy, are 

Deen ex- 0 empowered to adminiſter; and for ſuch affi- 

bail bat it one ſhilling, over and avove the ſtamp duties, 

not being ' [all de paid, and no mote; and the ſum ſpecified in 

of Eſſo ach affidavit ſhall be indorſed on the back of ſuch writ 
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e to whom ſuch writ or proceſs ſhall be directed, fa! 
* take bail, and for no more: But if any writ or pro. 
* ceſs ſhall iſſue for 10 J. or upwards, and no affideyi 
© and indorſement ſhall be made as aforeſaid, the 
& plaintiff ſhall not proceed to arreſt the body, but 
„ ſhall proceed in like manner as is by this act direde 


0 
« in cafes where the cauſe of action does not amount to ö 
ten pounds, or forty ſhillings, or upwards, as afore. p 
„ ſaid.” id. ſect. 2. „ pe 
| Before the making of this act, a defendant might 
have been arreſted for any ſum of money, however Wi © 
trifling or inconſiderable, upon a mere ſuggeſtion, 
without any affidavit of its being due. . 
No arreſt can be made or proceſs ferved, on: NE 
Sunday ; except for treaſon, felony, or breach of the * 
peace. 29 Car. 2. c. 7. ſ. 6. 1 Salt. 78. But a pi. 47 
ſoner who has eſcaped, may be retaken on a Sund th 
and that either by the officer, or upon a freſh purſut, 975 
or by virtue of an eſcape warrant. 2 Lord Ray. 102, 
2 Salk. 626. Alſo bail may take their principal upon 10 
a Sunday, in order to ſurrender him. 1 tk. 23. 6 | 
6 Mod. 251. | 6 
The defendant having been arreſted by the ſherif f 
at the ſuit of another plaintiff on Saturday, Nov. 3 Wl « 1 
was diſcharged on fame day: the ſheriff not Enowny & {4 
that at that time there was a detainer lodged in his ffi « 4 
againſt him at ſuit of this plaintiff; this being atcer- fu 
wards diſcovered, the defendant was arreſted on tt « 46 
writ on the next day Sunday motion to diſcharge bin, . 
arreſt being contrary to the ſtatute 29 Car. 2. Lui in 
Kenyon, "The defendant was not in the ſheriff's cul « 20 


tody in this action before the ſecond arreſt, But eva 6 
if he had been, the diſtinction between a voluntary a « jar 
a negligent eſcape is recognized in Feather/lonhaugh . © wh 
Atkinſon, Barn. 373. If a party wrongfully eicipe Wil © of | 
from the cuſtody ot the law, he may be retaken 28 of f 


any time, and is not protected by the ſtatute, which - the; 
forbids an original arreſt on Sundays. But here te * to | 
defendant was not guilty of any contempt ; he YE © the 
regularly diſcharged on the Saturday, the ſheriff nl . 2 
even knowing that he was authorized to detain hill By 
Rule al ſ. 5 Term Rep. 25. Atiinſon v. Janet * coul, 

By the 11 & 12 V. 3. c. . ſe&. 2. 4 No ſherif f « unde 
« other officer within the principality of Hale M © way 


« counties palatine, upon any writ or procels 1 
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« out of any of his majeſty's courts of record at J///7- - 
« minſter, ſhalt hold any perſon to ſpecial bail, nt Eat ball, watef 
« an affidavit be firſt made in writing, and filed. in that e bi 
« court, out of which ſuch writ or proceſs is to iſſue, ſig- 29" 
« nifying the cauſe of action, and that the ſame is 
« twenty pounds and upwards ; and where the cauſe of Bail not to be 
« _— is EP pounds and upwards, bail ſhall not _ we wy 
FE ken for m f than ex reſſed. 
3 ore than the ſum expreſſed in ſuch affi- 

The bond muſt be made to the ſheriff by hi 7 
of office, and he muſt be named ſheriff, '& — "TY 
pearance of the party at the return of the writ. Saund. 
21. And for no other purpoſe, The ſtat. 23 H. 6. 
mentions bailiffs, which means bailiffs of franchiles 
and ſuch others as have return of proceſs. 1 Term Rep. 
422. But bail-bonds need not purſue the very words of 
the writ, if according to the deſign it is ſufficient. 
115 ö 1 ag, Rep. 240. 

y the 19 Geo. 3. c. 70. ſ. 1. * After iſt Faly 1 - 

te no perſon ſhall be Lhe vo or held to ele bal, avi ae 
« upon any proceſs iſſuing out of any inferior court, vali be arreſtod, 
5 where the cauſe of action ſhall nt amount to the . 
ſum of 101. or upwards; but that copies of proceſs proceſs ung 
n ſhall be ſerved (for the ſervice of which proceſs, a 5 — 
a lum not exceeding 28. 6d. ſhall be allowed in coſts), —— 3 
and the like proceedings ſhall be had thereupon in 
. ſuch inferior courts, in all caſes where the cauſe of 
ö action ſhall not amount to the ſum of 10l. or up- 
a wards, as are directed to be had by 12 Geo. 1. c. 29. 
: in ſuch inferior court, in all caſes where the cauſe of 

_ ſhall _ amount to the ſum of 408.“ Sea. 1. 

That in all caſes in ſuch inferior court (havin : 
. juriſdiction to the amount of fol. or =I. — 
l where the cauſe of action ſhall not amount to fol. 14. of op 
" upwards, the like affidavit ſhall be made and filed m_— _ -. 
c - ſuch cauſe of action, and proceedings ſhall be had or upwards, 
11 ereupon, as are directed by the ſaid act of 12 Ces. 1. 
n 85 0 had, where the cauſe of action amounts to 
* 6 um of 4os, or upwards, in ſuch inferior court.“ 
g 3 r. 12 Geo. I. c. 29. © The inferior courts 
g ” formerly hold to bail for 40s. or upwards ; if 
s " ny * ſum, the party plaintiff was to proceed by 
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taken out of his 
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amount to 20l. 


| ARREST. 
By 1 Geo. 2. c. 14. , 15. No perſon who ſhall li 


and enter himſelf to ſerve his majeſty, as a ſeaman on 
board any of his majeſty's ſhips or veſſels, ſhal] be 
liable to be taken out of the ſervice by any proceſs gr 
execution, other than for ſome criminal matter, unle{ 
for a real debt, or for other juſt cauſe of action, and 
unleſs before taking out ſuch proceſs or execution, not 
being for a criminal matter, the plaintiff, or ſome 
other perſon on his behalf, ſhall mate «cffidavit beſote 
one or more judge or judges of the court of record, or 
other court, out of which ſuch proceſs or executinn 
ſhall iſſue, or before ſome perſon authorized to take 
affidavits in ſuch courts, that to his or their knny« 
ledge the ſum juſily due and owing to the plaintiff u 
plaintiffs, from the defendant or defendants, in the aclin 
er cauſe of action, on which ſuch proceſs ſhall iſſue, or th 
debt or damage and coſis fo which ſuch execution ſhall it 
1/ſued out, amounts to the value of 201. at the leaſt, 
memorandum of which oath ſhall be marked on the 
back of ſuch proceſs or writ, for which no fee ſhall be 
taken; and if any perſon ſhal] be arreſted contrary, it 
ſhall be Jawful for one or more judge or judges of ſuch 
court, upon complaint made by the party himſelf, u 
by any his ſuperior officer, to examine into the ſame 
by the oath of the parties, or otherwiſe, and by war. 
rant to diſcharge ſuch ſeaman ſo arreſted, without pay- 


ing any fee, upon due proof made that ſuch feaman 


Plaintiff upon 
notice, &c, may 
ener a common 
ap pe rente, and 
pi ceed to judg- 
ment, &c. 


was actually belonging to one of his mzjefty's ſhips or 
veſſels, and arreſted contrary to this act, and alſo to 


award to the party ſo complaining ſuch coſts, as ſuch 


judge or judges ſhall think reaſonable ; for the te. 
covery whereof he ſhall have the like remedy that the 
perſon who takes out the ſaid execution might hav? 
had for his coſts, or the plaintiff in the ſaid action 
might have had for the recovery of his coſts, in cas 
judgment had been given for him, with coſls, again 
the defendant in the ſaid action. 

Sec. 16. That any plaintiff, upon notice firſt given 
in writing of the cauſe of action, to ſuch ſeaman 
ſeamen in his majeſty's ſervice, or left at his or thell 
place of reſidence, before his entering into his me 
jeſty's ſervice, to file a common appearance 1n 2!) 
action to be brought for or upon account of any det 
whatſoever, ſo as to entitle ſuch plaintiff to proceed i 


judgment and outlawry, and to have execution, on 
{1/in 
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ARREST. 


than againſt the body or bodies of him or them ſo actually 
belonging to one of his majeſty's ſhips as aforeſaid. 

A ſeaman upon the ſhip books, though he has ab- 
ſented himſelf, is a ſeaman within the act. Barnes 95. 
Armourers, gunners, &c, enliſted as common ſeamen, 
are within it. Barnes 114. 1 Str. 2. 7. 1 Black. 
Rep. zo. : 

By flat. 35 Geo. 3. c. 6. / 65. No perſon who is 
or ſhall enliſt or enter himſelf as a volunteer in his 
« majeſty's ſervice as a ſoldier, ſhall be liable to be 
« taken out by any proceſs or execution whatſoever, 
« other than for ſome criminal matter, unlets tor a real 
« Jebt or other juſt cauſe of action, and unlefs before 
« the taking out ſuch proceſs or execution (not being 
« for a criminal matter“, the plaintiff or ſome perſon 
en his behalf ſhall make affidavit, &c. that to his or 
« their knowledge the original ſum juſtly due and 
« owing to the plaintiff from the defendant, in the 
« action, or cauſe of action, on which ſuch proceſs 
« jhall iſſue, or the original debt for which ſuch exe- 
« cution [hail be ſued out, amounts to 201. at leaſt, 
* over and above all coſts of ſuit in the ſame action, or in 
any other action on which the ſame ſhall be grounded; a 
© yemorandum of which oath hall be marked on the 
* back of ſuch proceſs or writ ; and if any perſon ſhall 
& be arreſted Contrary, it fhail be lawtul for one or 
* more judge of ſuch court, upon complaint made 
« thereof by the party himſelf, or by any his ſuperior 
© othcers, to examine into the ſame by the oath of the 
parties, or otherwiſe, and by warrant under his or 
their hands and ſeals, to diſcharge ſuch ſoldier, 
* without fee, upon due proof made that ſuch ſoldier 
* {o arreſted was legally enlifted as a ſoldier in his ma- 
« jeſty's ſervice, and arreſted contrary to the intent of 
* this act; and alſo to award to the party ſo complain- 
* ing, ſuch colts as ſuch judge ſhall think reaſonable ; 
for the recovery whereof he ſhall have the like re- 
* medy that the perſon who takes out the ſaid execu- 
tion might have had for his coſts, or the plaintiff in 
* the like action might have had for the recovery of 
*« his colts, in caſe judgment had been given for him 
* with colts againſt the defendant in the ſaid action.“ 

Sec?. 6b. 4 Any plaintiff, upon notice firſt given in 
writing, of the cauſe of action to ſuch perſon or 
* perlons ſo entered, or left at his or their laſt place of 
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ARREST. 


tc reſidence before ſuch enliſting, to file a common 
© appearance in any action to be brought for or upon 
account of any debt whatſoever, fo as to entitle ſuch 
& plaintiff to proceed therein to judgment and out. 
„ lawry, and to have an execution thereupon, other 
& than and againſt the body or bodies of him or them 
e ſo enliſted as aforeſaid,” 

Serjeants are within this act as well as private men, 
ſo is a drummer. 1 Black. Rep. 29. 1 Wilſ. 216. 80 
is a gunner in the train of artillery. Stra. 7. 802 
trooper juſt enliſted, x Stra. 2. So recruits juſt en- 
liſted. But an out- penſioner of Chelſea holpital is 
not, Barnes 432. 

But though they cannot be arreſted, yet ſuch per. 
ſons may be ſurrendered by their bail in their own dif. 
charge. 1 Burr. 339. Bond v. Iſaac. 1 Str. 641, 
And the court will immediately fet them at large, 

This act does not extend to ſoldiers impriſoned for 
diſobeying orders of juſtices, 2 Term Rep. 270. Ur 


on any other criminal account. 
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perſon at the ſuit 
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An agreement in writing, to put in good bail on 
meſne proceſs, at the return of the writ, or ſurrender 
the body, or pay debt and coſts, made by a third per- 
ſon, with the ſheriff 's bailiff, in conſideration of his 
diſcharging the defendant, was held void; for that 
was only a ſimple contract. Rogers v. Reeves, 1 Term 
Rep. 418. Where the procelis is directed to the ſhe- 
rift, the indemnity muſt be to him only, Hid. 

If a perſon procure another to be arreſted in the 
© marſhalſea, or in any court within Landon, &« 
dat the ſuit of any perſon, where there is no ſuch per- 
© fon known, or without the plaintiff's conlent; 
& every perſon who ſhall procure any arreſt, Cc. and 
„ ſhall be accuſed by indictment, preſentment, or by 
ce the teſtimony of witneſſes, or other due proof, hall 
&« ſuffer fix months impriſonment, without bail or 
„ mainprize ; and pay to the party arreſted treble 
* coſts, and forfeit the ſum of ten pounds for every 
„ ſuch offence; to be recovered by action of debt, 
„ &c. againſt ſuch perſon or perſons, their heirs, ex- 
et ecutors, or adminiſtrators, as ſhould or ought t0 
„ pay the ſame, by virtue or force of this act; in 
* which action no eſſoign ihall be allowed,” 8 Els 
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ARREST, 


An arreſt was made by virtue of proceſs out of the 
ſheriff's court, London, whilſt defendant was attending 
commiſſioners of bankrupt, to prove his debt. After, 
he brought a hab. corp. and removed the cauſe into this 
court, Motion to diſcharge him out of cultody being 
privileged from arreſt during his attendance on the com- 
miſioners court. The general rule is founded on the 
contempt of the court by the arreſt of perſons giving 
their neceſſary attendance upon it. Here the con- 
tempt, if any, was to the commiſſioners, and not to 
this court; and even the proceſs under which the 
arreſt was made, was ſued out of another court; and 
it could not vary the caſe, that the cauſe was after- 
wards removed hither by the defendant ; nor were the 

ſatisfied that the commiſſioners of bankrupts could be con- 
federed as a court of juſtice, or could afford any relief in 
the premiſes z but certainly there was no pretence for 


this court to interfere, Rule refuſed. Kewder v. Wil- 


- liams, 4 Term Rep. 377. 


For what a Perſon may be held to Bail. 


Where there is a certain demand, which amounts to 
10l. or upwards, as for money paid, laid out, and 
expended, money lent and advanced, money had and 
received, a demand on an account ſtated and ſetiled, 
goods fold and delivered, work done, covenait for 
payment of money, money due on bond, for fees and 
Citburſements as an attorney, or on agreement to pay 
a certain ſum to the plaintiff (not by way of penalty), 
or on a judgment recovered, the defendant may be held 
to bail of courſe, on a conciſe afſidavit, adapted to the 
cauſe of action. 

So if there be a general judgment againſt an execu- 
tor or adminiſtrator, if he has been guilty of a devaſta- 
vit. 1 Salk. 98. 1 Vent. 355. 

If an heir, executor, or adminiſtrator, perſonally pro- 
mites and undert-«kes, in writing, to pay any debt, he 
may be arreſtcd, if for rol. or above. Mackenzie v. 
Mackenzie, 1 Term Rep. 710. 

[t is now determined, that an action will nat lie for 
a legacy, although the executor acknowledge aſſets. 
Deckes & ux. v. Strutt, 5 Term Rep. 640. contra Cowp. 
289. Hawkes v. Saunders. 

do he may be held to bail on a judgment by default 
2gainkt him, after the ſheriff has returned a devaſlavit. 

4 Comb, 
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ARREST. 
Comb. 206. Carth. 264. Duprett v. Te/lard. But 2 


mere ſuggeſtion is not ſufficient, 

In trover the defendant may be held to bail of courſe, 
2 Str. 1122. Cowp. 529. For this is more an adQion 
of property than a tort, 1 Fl. 23. Cattin v. Gattin. 
And there is no occaſion for a judge's order. Hid. 

In an action on-26 Ges. 2. c. 21. for having unſealed 
wrought ſilks in his cuſtody, ſpecial bail is required by 
the eighth ſection, and in this caſe affidavit need not 
be poſitive, for the act does not require affidavit at all, 
3 Burr. 1569. Rex v. Rebord. 

In actions on 11 and 12 ,. 3. for offences in ex. 
porting wool, defendant may be held to bail, but the 
cauſe of action muſt appear in the writ. In ſcandalum 
magnatum plaintiff may have ſpecial bail on motion and 
order. Earl of Stamford v. Geodball, L. Ray. 54, 
1 Sid 183. 2 Med. 215. 

It is laid down, that a defendant cannot be held to 
bail for a penalty, but only for the ſum ſecured by the 
penalty. 6 Term Rep. 217. Hatfield v. Linguard. 
And in one caſe, which was debt on bond conditioned 
for the indemnification of a pariſh againſt a baſtard 
child, the penalty was 50l. the plaintiff ſwore that he 
was indebted to him in at ſum ; detendant ſwore that 
only 31. and odd ſhillings were really due. On mation 
for common bail; Te court ſaid, plaintiff's conduct 
was altogether unjuſtifiable, and that he was liable to 
an ation, That in the caſe of a bond conditioned for 
the performance of a promiſe of marriage, and in ſome 
other inſtances, the penalty is the real debt; but in other 
caſes, the bail could only be taken for the ſum to which 
the plaintiff would be entitled in damages for the breach 
of the condition. They thought at firſt they could 
not relieve defendant upon this ſummary application, 
it having been a uniform rule not to go into the merits 
upon ſuch a motion, but to take the motion as it ſtood 
upon the affidavit to hold to bail; ar laſt they granted 
the rule, being perſuaded the plaintiff would not ven- 
ture to ſhew cauſe againſt it. Xirt v. Strickland, 
Deug. 449. M. 21 Gee. 3. But in Milles v. Dent, 
Hil. 23 Gee. 3. the affidavit was, that defendant was 
indebted in 1Cco0l. under and by wirtue of a certain 
covenant contained in an agreement, the court refuled 4 
rule niſi tor common bail. Sell, 44, 
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Where a bond is given, conditioned for the payment What bonds de- 
i money, the plaintiff may hold to bail for the amount fendant may be 


held to bail for, 


of the real ſum due, with intereſt ; but if they be bonds nd what got. 


of indemnity, or for performance of covenants, then to 
the amount of the real damage ſuſtained by the breach of 
the condition, provided the ſame be for payment of money, 
or a ſum for every acre of lard plowed up. For it is not 
reaſonable to hold to bail for ſuch damages as the 
plaintiff fancies he has ſuſtained, and is pleaſed to 
{wear to. Barn. 108. But if the penalty be the real 
d:bt, and in nature of ſtated damages, as in bond for 
performance of marriage, Barn. 80. or to deliver goods 
or forfeit 1001. then to the full amount of the penalty. 
Vide Sid. 63. Salk. ico. 

Alſo defendznt may be held to bail in debt on a $» on judgment 
judgment, though defendant might have pleaded bank- i- be neglets 
ruptcy to the firſt action. Str. 477. Combs v. Blackall. ,“ alk 
Alſo on a contract to transfer ſtock borrowed. Adams -* © 
v. Verells, Ibid. 497. 

Upon the 9 Ann. c. 14. which gives an action of Bui opon the 
debt within three months againſt the winner, the queſ- 27 of Ann. 
tion was, whether the defendant could be held to bail? 6 4. 
the defendant's counſel comparing it to the caſe of 
actions upon pc nal ſtatutes, where no bail is ever re- 
quired, But the court held, there ought to be ſpecial 
bail in this caſe, which is at the ſuit of the party 
orieved, and wherein the detendant is a debtor to the 
plaintiff; and the clauſe is to be conſidered as reme- 
dial; and therefore, upon conſideration, and talking 
with the other judges, ſpecial bail was ordered, Tur- 
ner v. Warren, Str. 1979. 

In debt on the judgment, the defendant may be held Defendant may 
to bail (MV us bail be given in the original adtian), not- © _ B 2 
wiehſtanding a writ of error be brought on the origi- tan > 
nal action, and bail given on the writ of error. Comy. 

Red. 5 50. 

Ia an action for double rent, on holding over, on Duudle rent. 
4 Geo. 2. c. 28. plaintiff may require ſpecial bail for | 
tie double rent, but then ſuch rent muſt properly ac- 
cu2 due, as holding over or on notice if he does not 
quit, double rent ſhall be paid, &c. 


Mere Actin is founded an a Fudgment. 


The debt was under 101. but being increaſed (by May be held te 
„ 1 * 
ge, to 1577 than 10!, on the taxation; the defendant ſeecial bail in 
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was arreſted on the judgment — Motion for common bail: 
Lord Kenyon ſaid, as a different practice had prevailed 
in the different courts, that the judges of this court 
had conſulted with thoſe of the common pleas, the reſult 
was, that they had agreed to conform to the practice 
of-the common pleas, by which a perſon under ſimilar cir. 
cumſiances with defendant may be held to ſpecial bail 
Rule diſch. Lewis v. Pottle, 4 Term Rep. 570. Hil, 
32 Geo. 3. (Vide 3 Burr. 1389. 4 Burr. 211, 
5 =. 2660. Cowp. 128. 1 Black. Rep. 1274. 


' The defendant may be arreſted on a flatute which 
expreſsly authorizes an arre/t; as for inſuring lottery 


tickets, 27 Geo. 3. c.1. Vide 1 Term Rep. 705. Da. 


Balance conſi- 

dered to be the 
debt in law as 
well 38 in equity, 


If a ſecond writ 
penting the firſt 
is taken ou!, 
common bail. 


Where 2 man 
was held to bail 
in a ſecond 
action pending 
firſt, 


Aſter nonpros, 
defendan: mali 


vis v. Mazzinghi ; 2 Term Rep. 614. as to the form 
of the affidavit. 

Where there have been mutual dealings between the 
parties, the balance is conſidered as the debt in lau, as well 
as in equity; and therefore, upon an unliquidated account, 
if the plaintiff were to ſwear to the ſum due to him, on 
the debtor fide only, it would be looked upon as a mere 
evaſion ; and if not ground enough to ſupport an indiCt- 
ment for perjury, would at leaſt entitle the defendant to 
an action upon the caſe, for a malicious arreſt, Dr. 
Turlington's caſe, 4 Burr. 1996. 

Ul 


In what Caſes Defendant may be held io Bail a ſecond Time, 


The general rule is, when defendant has been once 
arreſted, he cannot be arreſted again for the ſame caule 
of action. Nemo debet bis vexari pro eddem cauſa. 

But where the defendant was arreſted on a writ, 
pending the fir/? cauſe, and wherein he had been pre- 
viouſly arreſted, the court ſaid, the plaintiff had been 
too quick, for he ſhould have had the cas taxed and paid 
before he took out the new writ, and diſcharged the de- 
fendant on common bail. Belifante v. Levy, 2 Str. 1209s 

In a fimilar cafe, where it appeared that the bail in 
the prior action were forſworn, the court refuſed to 
aſſiſt the defendant, and ſaid the plaintiff was right in 
laying hold of him as he did, for had he diſcontinued 
before, the defendant would probably have run away, 
and therefore diſcharged the rule for common ball, 
Olmius v. Delany, Str. 1216. 

Where the plaintiff is nonproſſed for want of decla- 


ration, and he pays the coſts, it was holden that he may 
6 again 


And sr. 09 


zeain arreſt the defendant, for he ſuffers enough dy give bail to ſe - 
paying the coſts, and therefore ought not to be in a ond action. 
worſe condition than before. Turton v. Huis, Ste: 3 39. a 

The defendant was arreſted on an illegal warrant, May be held te 
and ordered to be diſcharged. 6 Term Rep. 123. M. T. bail Ar a 

5 Geo, 3. The plaintiff diſcontinued the ackion, and hr deb oma 
held defendant to bail a ſecond time. Motion to diſ- the 6:8, 
charge him— The general rule, that a defendant cannot 
de held to bail twice for the ſame caufe of action was 
admitted, but it was ſaid, there was an exception from 
that rule when he was diſcharged the firſt time for 
ſome act over which the plaimiff had no control; and 
for which he was not anſwerable, which the court al- 
lowed; and diſcharged the rule. Heuſn v. Barrow, 
6 Term Rep. 218. Y 

So where he miſconceives his action, and moves to so where ation 
diſcontinue, and pays the coſts, he may take out a new is miſconceived, 
writ, and hold the defendant to bail 4e now. 2 Will. 
381. Bates v. Barry. | 

But where the bail had juſtified for 23341. and the But not when 
plaintiff not liking them, obtained-.the uſual fide-bar juſtified without 
rule to diſcontinue, not diſcloſing that bail had juſtified ; ef courts 
and then brought a zcww an on the ſame bonds, and 
laid the venue in 17:dleſcx inftead of London, made a 
freſh affidavit of the debt, and had the declaration 
marked by the clerk of the rules to charge him in cuſ- 
tody, in order to detain him till the next term; on 
diſcloſing the matter by the clerk of the rules to the 
court, the court ſent for the attorney, whoſe counſel 
cited the caſe in Str. 1216. as in point. The court at 
firſt heſitated what to do; but held it to be a trick and 
an unwarrantable conduct in the attorney, and that it 
ſhould not have the intended effect, for he ought to have 
afeed leave of the court to charge the defendant in cuſtody, 
diſcloſing the whole of the caſe to them: and at firſt 
thought of making a rule to ſhew cauſe why the plain- 
tiff ſhould not be at liberty to do ſo. But at length 
they diſcharged the ſide- bar rule, which gave plaintiff 
leave to diſcontinue, So that the bail to the former 
action (who had juſtified) ſtill remained liable to their 
tecognizance. Belcher v. Ganſell, 4 Burr. 2502. 

If there be a nonſuit on the merits, the plaintiff can- Nonſuit. 
not arreſt again, aliter on a flip or informality. 

lf the defendant has been ſuperſeded, by the plaintiff 's If ſuperſe led. 
aches, he cannot be arreſted again. Tayler v. Wafte- 


H 7 neys, 


Fa draft be 


given by defend. 


ant to plaintiff 
where he ſaid it 
would be paid 
immediately, and 
platotiff diſ- 
charges him out 
of cuſtody ; if 
fuch draft be 
not paid, may 


arreſt him again - 
| on ſame affidavit, 


Where the de- 
fendant cannot 
be held to bail. 


 Anresr. 


neys, 2 Str. 1218. Nor in an action on the ju 
judgment. Chambers v. Robinſon, Ibid. 782. 

But where ſpecial bail was put in, and afterwards the 
cauſe referred by bonds of arbitration, and an award 
made above 10l. the defendant may be held to bail 
again in an aCtion on the award, for the reference 
put an end to the firſt action. Collins v. Powell, 2 Tun 


* 756. 8 

he defendant having been arreſted for 80]. on; 
teſtatum capias, into Surry, gave plaintiff a draft fi 
451. ſaying it would be paid immediately, and agreed to 
meet the plaintiff a few days afterwards, to ſettle the 
remainder of the debt, on which plaintiff agreed, tt 
defendant ſhould be diſcharged out of cuſtody. The drat 
was diſhonoured, the defendant having no effeQs in the 
hands of the drawer, on which defendant was again 
arreſted on the ſame affidavit on a te/latum capias in 
Middleſex, and moved to be diſcharged out of cuſtody, 
Lord Kenyon : In caſes of this kind, if the bill which 
is given in payment do not turn out to be produdive, 


It is not that which it purports to be, and which the el 
party receiving it expects it to be, and therefore he maj . 
conſider it as a nullity, and act as if no ſuch bill had ot! 
been given at all, Rule diſch. Puckford v. Maxwel, 05 
' 6 Term Rep. 52. f 
In what Actions Defendant cannot be held to Bail. 4 1 
But where the damages are uncertain, as in covenant, _ 
where no money is Covenanted to be paid, treſpaſs, aſjaut, 1 
battery, conſpiracy, aſſault and falſe impriſonment, ſlander £1 
(except in ſlander of title), a&ons againſt bail on tit * 
bail- bond, replevin bond, Salk. 99. penal flatutes (une * 4 
expreſsly enacted), maliciaus proſecution, action for cri. = 
con. on bond for performance of covenants, debt on rect. = 
nizance of bail. The defendant cannot be held to bil Bey 
of courſe. Hs 


Judge“ order or 
zule of court, 


In actions of aſſault, impriſonment, ſcand. magn. ant 
other perſonal wrongs, in which it is apparent the de- "v4 
mages will exceed 10l. the court, or any judge, on i Bur 
affidavit of the circumſtances, will give leave to tht 4: 
plaintiff to ſue out a writ to hold defendant to ſpecial 
bail: But in theſe caſes, it muſt be ſtated, that the d. 55 
fendant is going to quit the kingdom. Sid. 307. Kay. 14 Wil |. 0. 
Lev. 39. N. en R. M. 8 Ann. 1 Salk. 99. 
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In an action of debt upon judgment, whether after Debt on the 


derdict or by default, the defendant cannot be arreſted, Judgment, 


if he was previouſly held to bail in the original ation. 
Say. Rep. 160. So in C. P. 2 Black. Rep. 768. Ken- 
dal v. Carey. b Term Rep. 757. Collins v. Powell. 


Bail cannot be had ia an action on the ſecond judg- Second judge 


ment, where bail has been given on the firſt, Cham- meat. 


bers v. Robinſon, 2 Str. 782. 


Nor can defendant be held to hail for a penalty, but Penalty. 


only for the ſum ſecured by the penalty, Hatfield v. Lin- 
guard, 6 Term Rep. 217. 


Of Perſons not to be held to Bail in 
Civil Caſes. 


HE royal family, 2 In ). 50.; peers of the realm 

of England, and peerefles, as well by birth as by 
marriage, 1 Ia. 13. 2 In/t. 50.; peers and peer- 
eſſes ot Scotland, 5 Ann. c. 8. art. 23.; 2 Str. 990.; 
Fort. Rep. 165. (but this does not extend to 1ri/ or 
other fcrergn peers, 2 In. 48. or to peereſſes by mar- 
rage, they aiterwards intermarry with commoners, 
C. Lit. 16. Dy. 79.) are privileged. 

If a woman who is noble by deſcent marry one that 
is under the degree of nobility, ſhe remaineth noble 
ſtill; but if the gain it by marriage, ſhe loſes it, if 
ſhe afterwards marry under the degree of nobility, 
C5. Lit. 16. 6. 

By the /aw and cim of parliament members of the 
bane , commons, 10 Ges. 3. c. 50. not only during the 
«ctu, (ting of parliament, but for a convenient time 
ſukti-1ent to enable them to come from, and return to, 
any part of the kingdom, before the firſt meeting, and 
atter the die ution of it; and alſo for 40 days after 
every proto zation, and betore the next appointed meet- 
ing; which s now in effect as long as the parliament 
lubiiſts, t le.dom being prorogued for more than four- 
[core Gays at a time, 1 Black. Cam. 165. ate privileged. 
But this priviieve does not nold in any of, theſe three 
dcs. Lean, felony, or breach of the peace. 2 Will. 
159. Rex v. WVitks, 

Bi bs, members f the convocatian, and their ſervants, 
bave the like priviieye. Stat, 8 H. 6. c. 1. 
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| Domeſtic ſerv- 
ant. 


What Per$SONs not to be ARRESTED. 


By the law of nations declared by ſtat. 7 Ann. c. 12. 
ambaſſadors, and other publick miniſters, are privileged 
from aireſt, Vide 3 Burr. 1480. The reaſon of 
making this act. 1 Black. Com. 255. They muſt be 
ambaſſadors or publick miniſters authorized, and receiv 
here, as ſuch, Their ſervants muſt be bona fide domu(. 
fic ſervants, and extends as well to the ſervants irs 
are natives of the country where the miniſter reſides, 
as to his foreign ſervants. 3 Burr. 1676. but it is not 
neceſſary they ſhould lie in the houſe. Barn. 350. 
There muſt be a retainer, an office by name, and an 
actual ſervice in that office, Black, 474. And a ſecret- 
ary of a foreign miniſter, though not immediately x 
domeſtic, is a ſervant within the ſtatute. Hoplin 
v. De Roebeck, 3 Term Rep. 79. And where a perſon 
claims the benefit of the act, as domeſſic ſervant to a 
publick miniſter, he muſt ſhew. that he really was ſerv- 


ant at the time of the arreſt, the general nature of hi 


Need not be re- 
giſtered, 


King's ſervants, 


ſervice, the actual performance of it, and that he was nit 
a trader or object of the bankrupt laws. Vide 2 Str. 797, 
2 Ld. Ray. 1524. Fitz-gib. 200. 1 Wilſ. 20. 78 
1 Black. Rep. 48. 1 Burr. 401. 3 Burr. 1478, 1670, 
173. 3 Vilſ. 33. It is the law that gives the pro- 
tection, and if he be not a bona fide ſervant, ſuch mi- 
niiter ſhall not take him out of the cuſtody of the lay, 
or ſcreen him from the payment of his juſt debts, 
4 Burr. 2016. 

Nor is it neceſſary to entitle them to the privilege, 
that their names ſhould have been regi/tered in the ſecretary 
of flate's office, and tranſmitted to the ſheriff"s office; 
though unleſs they have been fo regiſtered and tranſ- 
mitted, the ſheriff or his officers cannot be proceeded 
againſt for arreſting them. 7 Arn. ſ. 5. 1 Wi. 20. 
Although they may on motion be diſcharged. 3 Tem 
Rep. 79. Hopkins v. Roebecł. | 

The king's ſervants are privileged from arreſts, if 
they ſerve the king in his horfehold, for their continual 
ſervice and attendance upon the royal perſon of the 
king is neceſſary, 2 Injt. 631. 2 Keb. 3. Kay. 152. 
8 Mod. 12. 5 Term Rep. 686. junior clerk of the ng? 
kitchen, diſcharged out of cuſtody in execution; mat- 
ſha], warden of the Fleet, 1 Vent. 65. ; clerks, attor- 
nies, and all other perſons attending the courts of juſ 
tice, 4 Int. 72. 2 Inſt. 551. 12 Med. 163-; clergy 
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Mat PERSONS not to be ARRESTED. 


livine ſervice therein, and not merely ſtaying in the 
church with a fraudulent deſign, 50 Edw. 3. c. 5. 
1 K. 2. c.16.; ſuitors, Bro. Privil. 57.; witneſſes 
ſubpcena'd, and other perſons neceſſarily attending any 
court of record upon buſineſs, Sir T. Raym. 101. 
1 Vent. 11. Rules in Chan. 217.; and the party him- 
ſelf, 2 Black. Rep. 1113—1142. Str. 987. 1094. 3 
witneſſes properly ſummoned before commiſſioners of 
bankrupt, or other commiſſioners under the great ſeal, 
1 Ath, 54+; heirs, executors, or adminiſtrators, R. M. 
1654. ; failor or volunteer ſoldier (unleſs the debt is 
twenty pounds), 1 Geo. 2. c. 14. , 15. 35 Geo. 3. 
. ö. / 65. Alſo the courts not only protect the per- 
ſons of their attendants, but likewiſe all thoſe things 
that are neceſſary for their, journey or the defence of 
their ſuit, 2 Roll. Abr. 273 3 but the privilege the court 
allows their officers is reſtrained to thoſe ſuits only, 
which they bring in their own right; for if they ſue or 
be ſued as executors or adminiſtrators, they then re- 
preſent common perſons, and are nat entitled to privi- 
lege. Hob. 177; Dyer 24. pl. 150. 2 Sid. 157. 
Latch, 190. Godb. 10. 5 5 
And though the ſervants of peers neceſſarily employed 
about their perſons and eſtates could not formerly be 
arreſted, 2 Str. 1065. 1 Vi 278. ; yet this privilege 
ſeems to have been taken away by the ſtatute, 20 
Geo. 3. c. 50. ſc 2. 1 Blact. Cam. 155. os 
Members of corporations aggregate, and hundredars, 
not being liable to a capias, cannot be arreſted in their 
corporate capacity, or on the ſtatutes of hue and cry, 
Ec. Bro. tit. Corp. 43. 3 Keb. 126, 7. 
Alſo if a privileged perſon brings a joint action, this 
deſtroys his privilege ; becauſe thoſe with whom he 
Joins are not officers of the court, nor entitled to the 
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Witneſſes, 


Heirs,executors, 
or adminiſtra- 
tors, 


When not al- 
lo wede 


Servants of 
Peers. 


Corporations, 


When privilege 
diſcharged, 


attachment which the court grants againſt its own offi- 


cers. 2 Rell. Abr. 274. ä 
In caſe a bankrupt ſhall be arreſted coming to ſurren- 
der, or after his ſurrender ſhall be arreſted within 42 
days, that then on producing the ſummons, or notice, 
under the hands of the commiſſioners or aſſignees, and 
giving the officer a copy thereof, he ſhall be diſcharged; 
and if detained, ſuch bankrupt ſhall have for his own 
uſe, five pounds for every day he is detained, Stat, 
5 Ces. 2. c. 30. 2. 
The bankrupt muſt, to protect himſelf from arreſt, 
make an a2ual ſurrender, (On may be the fir? pub- 
| lick 


A bankrupt pri- 
v:leged for forty- 
two days, 


To ptoted bim. 
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If the wife be 
Arreſted. 


Bail to the 
ſheriff cannot be 
held to bail. 


Tf a married wo- 
man obtain 
credit on pre- 
tence of being 
Angle. 


at PerSONs wot to be ARRESTED, 
lick meeting after he has been declared bankrupt, (f 
before actual ſurrender, at a public meeting, he is tt 
roteQed,) becauſe the ſooner he does it, the better for 
his creditors, Therefore the court held, that a bank. 
rupt coming from Holland to ſurrender on the forty. | 
ſecond day, and his time enlarged, he did not do þ 
on the forty-ſecond day, that the arreſt was pod, 
Kenyon v. Solomon, Cowp. Rep. 156. 

In an action againſt huſband and wife, the huſband 
alone is liable to be arreſted, and ſhall not be difcharge 
until be have put in bail for himſelf and wife. 1 Ya, 
49. 1 Mad. S.; and if the be arrefted, ſhe ſhall de 
diſcharged on common bail. 1 Term Rep. 486. El. 
wards v. Rourke I ux. WP I 

But there are caſes in which a feme covert may be ar. 
reſted. As if the coverture be not open and notorinu; 
or if ſhe has impoſed on plaintiff in paſſing for an ut» 
married woman. Black. Rep. 903. Pearſon v. Meadn. 


Or if ſhe live notoriouſly in a /tate n, and the 
| / 2. FRE 


c 


like. Corbet v. Poelnitz, 1 Term 


If bail enter into a bond for A. conditioned for hi ter 
appearance at the return of the writ, although the d. juc 
ficer pay the money for non-appearance, and the bond I 
be aſſigned to ſuch officer by the ſheriff, ſuch bail can- Th. 
not be held to bail, for money paid for the performance tio! 
of the condition of the original bond, entered into by fat 
the defendant. And Lord Kenyon ſaid, the praQice of poſt 
the other courts was, that a perſon who bas become in 1 
bail for another cannot himſelf be held to bail. The exec 
ſheriff is to have ſolvent perſons; and it was not 21 ti 
neceſſary he ſhould. be armed with this compulſot) 1 
proceſs againft the bail, Brander and another v. Robſa, ſein 
6 Term Rep. 336. . * tron 

Where a married woman applied to borrow money lt 


of plaintiff who objected, and ſaid it was rumoured toa 
ſhe was a married woman, Tohich pe denied, and n 7a 
conſequence lent her the money, after arreſt, the court circy 
reſuſed to diſcharge her on common bail, althoug! the g 
ſhe annexed a copy of her regiſter of marriage to bet fatir 
affidavit, 5 Term Rep. 194+ Partridge v. Clarks: Cike, 


C ms J 


, (fot 
8. Aſidavits. 
bank. 
forty. IF the action be ſuch as to require ſpectal bail, and the 
t do 0 plaintiff means to arre/? defendant, the fir/? thing to 
good, be done is, to make an affidavit of the true cauſe of ac- 
A. 
uſband An affidavit fignifies, in law, an oath in writing; 
:harged and to make effidavit of a thing, is to teſtify it upon 
1 Jen. oath. An effidavit, generally ſpeaking, is an oath in 
hall be writing, ſworn before ſome perſon who hath authority 
5. Ei. to adminiſter ſuch oath; and the true place of habit- 
| ation, and true addition of every perſon who ſhall make 
Y be ar an affidavit, is to be inſerted therein, 1 Lill. Abr. 44. 
torious; 46. It ought to ſet forth matter of fact only, which 
an Ut the party intends to prove by his affidavit, and not to 
Meadn declare the merits of the cauſe, of which the court is to 
and the judge. 
| And muſt ſet forth the matter poſitively, and all ma- 
| for his terial circumſtances attending it, that the court may 
| the of- judge whether the deponent's concluſion be juſt or not. 
he bond 1 New Ab. 66. 
ail can- The ſtat. 12 Geo. x. c. 29. requires the cauſe of ac- 
ormance tion to be 101. to hold to ſpecial bail; and both the 
into by ſtatute and the eſtabliſhed rules of the court require a 
aQice of poſitive oath to be made of the debt, and not couched 
become in words of reference (except in the caſe of aſſignees, 
J. The executors, &c.), 1 Term Rep. 8 3. and they muſt ſwear 
was not a to their belief of the debt. 
nipulloty The affidavit muſt be fled before or at the time of 
. Robſon, WY ſuing cut the writ, or the court will diſcharge the party 
3 rom the arreſt, on filing common bail. 
v mone) It is not ſufficient for a plaintiff to ſwear poſitively 
-umoured i te a debt, without ſhewing alſo the nature of that debt. 
, and in Jacks v. Pemberton, 5 Term Rep. 552.; although the 
the cout circumſtances be long and complicated, and although 
although the ground of the demand cannot be ſet forth without 
ge to del fating the whole ſubſtance of the declaration. Cope v. 


lar ke. Cote, Deugl. 467. 
it ſhould be clear, certain, and correct, and ſuch an 
oath as a perjury can be aſſigned upon. 
The judges of the court of C. B. and the barons of the 
exrchequer have been conſulted, and they all agree, that 
Hey never 4new of its 1 the practice in their courts, 
2 that 


Affidavit. 


What it is to 
contain, 


To be filed, 


The nature of 
the debt to be 
ewnz 
although it be 
the ſubſtance of 
the declarations 
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that more than one defendant ſhould be inſerted in the 
ſame affidavit. If in fact ſuch a practice has prevailed, 
it has been without their ſanction or knowledge, They 
all diſapprove of it, and conſider it as contrary to the 
meaning of the acts, 12 Geo. 1. c. 29. 5 Ges. 2: c. 7. 
21 Ges. 2. c. 3. and a fraud upon the ſtamp duties, 
This means in ſeparate actions; Lord 8 Gill 
v. Lockyer, Dougl. 217. T. 19 Geo. 3. 5 Burr. 26g. 
: where debt on bond, and aſſumpſit, was in one affidavit, 
and defendant diſcharged. Crooke v. Davis. 
An affidavit of the cauſe of action may be made by ac 


Who may make 


the affidavit of the plaintiff, his wife, or a third perſon, who knows vi 
* of the debt being contracted, and can ſwear that it is of 
{till due, and may be {worn before the plaintiffs at. ei 
torney if he be a commiſſioner. Rule E. 15 6.2 dle 
But it muſt be ſworn by ſome perſon who. is competent ba; 
to be a witneſs; and therefore it is bad if made by a pet. | 
ſon convicted of felony. 5 Mod. 74. 2 Salk. 261, cap 
Cannot join debt Tf the plaintiff joins debt and aſſumpſit together in on cel: 
N e affidavit, the court will diſcharge defendant: in this caſe for, 
P3 , 
the court did not ſeem to lay much ſtreſs on the ob- 1 
. jeCtion of its being a fraud on the ſtamp duty. 5 Bur, Wri 
2690, Croohke and another v. Davis. 
Two defendants wo or more defendants in different actions, cannot 
2 be held to bail upon 2 affidavit: formerly other wil. 5 
Dougl. Rep. 217. lby v. Lockyer. 
By „lat. 29 Car. 2. c. 5. ſ.1. The judges, &r. d of pl 
the courts at Meſiminſter, by commiſſion, may em- win 
power perſons in the ſeveral counties of England, to * 
take affidavits concerning matters depending in their Pe 
ſeveral courts. 7 
Afﬀidavitmaybe Ordered, that all affidavits of any cauſe of action be- maſte 
made before a fore proceſs ſued out to hold defendants to bail, mij the p. 
2 be ſworn before any commiſſioner authorized to take he be 
rey, &c, afidavits in this court; although ſuch com miſſioner be and e 
concerned as attorney for the plaintiff. R. E. 15 C dere 
1742. And it may be made before any judge of the — 
court, or before the officer who iſſues the writ, ot 4 2 


23, to be paid. deputy: for which affidavit one ſhilling is to be paid 


above the ſtamp duties, and to be filed with ſuch office, WF © 7, 

or his deputy. id. Reg. 3. * b 

| To be ingroſſed on 28. ſtampt paper. 7 th 

The court will Where there is a good cauſe of action, and a proper . 


not receivea affidavit, the defendant may be held to bail, and ike 


ſupplemental . - judge tht 
* o out of the affidavit, or prejudg 
Adar it, court will not go out „or pre) 4 
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caule, 


in the cauſe, by entering into the merits upon which it is 
vailed, founded. 1 Salk. 100. - The plaintiff, therefore, muſt 
They ſtand or fall by his affidavit; it being the conſtant and 
to the uniform practice, not to receive a ſupplemental or expla- 
c. . natory affidavit on the part of the plaintiff in this court, 
duties. nor a counter or contradictory one, on the part of the de- 
l. Gilh fendant. Heathcote v. Goſling, 2 Str. 1157. 1 Will. 
. 2690, 3350. Emerſon v. Hawkins. 5 Term Rep. 552. Jacks 
thdavit, v. Pemberton. Dougl. 467. Cope v. Coo le. = 
4 A plaintiff who ſues for penalties under the lottery- Afﬀidavit to be | 
ade by act, 27 Geo. 3. c. I. /. 2. muſt make an affidavit pre- — — * 5 
knows vious to the ſuing out of the writ, ſpecifying the amount ans 4k | 
nat it is of the penalties ſued for, and that amount muſt be ſpe- 27 Geo. 3. e. 2. 1 
fs at. cified in the firſt proceſs iſſued, viz. The bill of Mid. 1 
5 C. 2 dleſex or latitat, and whether the defendant be held to i . 
ompetent tail or not. King qui tam v. Horne, 4 Term Rep. 349. + 
y a pet- The act is, that upon every ſuit, action, bill, &'c. a bf | 
01. capias, or other writ, ſhall and may iſſue ;. the firſt pro- +l 
er in Ont ceſs ſpecifying therein the amount of the penalties ſued | ? 
his caſe, for, whereof an affidavit ſhall be firſt made and filed. x 
the ob» There is no diſtinction in the act between batilablz Y 
5 Burr, writs, and thoſe that are not o. 
, cannot In what Caſes the Aſſidavit is not ſufficient. : 
herwile, 5 | | 8 
If the 2fidavit be, that defendant borrowed 2000i. Afidavit as ap- by 
Er. d of plaintiff on bottomry, which money is now due and Pars on bond, = 
jay en- owing to plaintiff by virtue of ſaid bond, as thereby e $9%** - 
land, to may appear, it is not ſufficient, for the money may be 1 
in thei pzid and not appear. Str. 1157. Heathcate v. Goſling. 8 
The plaintiff made oath of his debt before a burgo- There muſt be a .- 
tion be- maſter in Holland, who certified an account thereof to feh,² avoir 18 
ail, may the plaintiff's agent here, who makes an affidavit that * 1 
to tale he believes the ſaid oath and account current are true, 3 
Boner be and defendant was held to bail: common bail was bi 2 
5 Gut ordered: for a poſitive af/idavit is always required, and i 
e of e *fiidavits going only to belief, are inſufficient. Van "8 
t, or bi Morſell v. Julian, 1 Wil. 231. ; 1 | 
be paid That defendant was indebted to him in ſuch a ſum 48 zppears by 1 \ i 
h office? as appears by agreement bearing date ſuch a day. Com- agreements 1 1 
mon bail ordered. Jennings v. Martin, 3 Burr. 1447. 1 1 4 
or the affidavit is only couched in terms of reference. 2 
a prope! Vid: 1 Burr, 655. Pomp v. Ludvigſon, the like reſo- i 
and the lution, | x | 
udge tht 2.79 That | nl 
1 
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According to bill That defendant is indebted to plaintiff „“ in 20, 


delivered, « according to the bill delivered by the plaintiff to the 
« defendant,” is inſufficient, Williamt v. Jackſm, 
g Term Rep. 575. | 

Merchant» Affidavit by a merchant in London, the defendant 


owes plaintiff ſo much, as appears by plaintiff's affida. 
vit made in Amſterdam, which deponent believes to be 
true, not ſufficient, Str. 1209. Rios v. Belifante, 
Third perſon. Affidavit by a third perſon, that defendant is in. 
| debted to plaintiff, as appears by account, or by bil 
and indorſement, or bond, under defendant's hand, 
not ſufficient. 1 FU. 121. 279. Rollin v. Mills. 
On agreement to That defendant was indebted in 4720l. and up. 
. * wards, under and by virtue of a certain agreement iq 
— writing, bearing date, c. entered into between de. 
lance due, and not ponent and defendant, whereby the defendant undertook 
3 _ for and engaged, that he together with A. and B. ſhould 
Fae whole lum. pay or diſcharge on or before, &'c. the balance of al 
ſubſiſting accounts between them, which ſaid balance 
is {till due and unpaid to deponent. Cur. The plaintif 
ſhould have ſewn, what the balance was, and have ſworn, 
that, that was fill due and unpaid ; whereas, he ha 
ſworn to the whole ſum, which was inſerted as a penalty 
for ſecuring the balance: An affidavit to hold to bal 
muſt be poſitive and certain, and not merely argu- 
mentative. Hatfield v. Linguard, 6 Term Rep. 21). 
But affidavit that defendant is indebted to plaintif 
in 10l. as he computes it, is ſufficient. 2 Burr, 103. 
Maoultiy v. Richardſon. 
As appears by On affidavit that the defendant is indebted to the 
the bill, not plaintiff Rollin in a certain bailable ſum of money, by 
cod virtue of a bill of exchange, indorſed by the payee for 
the plaintiff, as appears by the ſaid bill and indorſement, 
and that Milli the defendant accepted the bill, but had 
refuſed payment, that the bill was proteſted, and though 
the affidavit was poſitive that the defendant had acceptel 
the bill, court ordered common bail, becauſe the ad- 
vit only ſwears that the defendant is indebted, as c- 
pears by the ſaid bill. Rollin v. Mills, 1 Wilſ. 279. 
Book-loeper, So if made by plaintiff's book-keeper, that he wa 
indebted in 3400l. as deponent verily believes. St 
1226. Claphamſon v. Bowman. 
On lottery-a , An affidavit to hold to bail on the lottery-a 
wand ſpecify. 27 Ge. 3. c. I. ſhould ſpecify the nature of the offence 


nature of the 
Peace, 


— 
<S. 
—_ 


, » 
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and aver that the defendant has incurred the forfeiture: 
but the offence need not be deſcribed circumſtantially z 
nor is the plaintiff obliged to ſwear that the defendant 
is indebted to him to the amount of the penalty, becauſe 
any other informer might previouſly haye commenced 
the action. Davis v. Mazzinghti, 1 Term Rep. 705. | 

If the act be miſrecited in the affidavit, it will be bad, 1f a& be miſce- 
as calling it an act paſſed in the 27 Ge. 3. when it des. 

ed in 22 Geo. 1 But the party is not bound to ſet 
forth the year at all when the act paſſed. 2 Term Rep, 

054. Watſon v. Shaw. 

An affidavit ta hold to bail, ſtating a promiſe made An affidavit ſtat- 
by the defendant's executor, c. to pay a legacy of ins promiſe by 
100l. bequeathed by his teſtatrix, and confeſling allets eu, deht is hill 
to the amount of 280], but that the plaintiff, not re- due, &c. 
ceiving the faid ſum, cauſed ſeveral applications ta be 
made to the defendant without effect, therefore that 
the defendant is juſtly indebted to the plaintiff in 1001, 
for the reaſons herein before mentioned. Court held 
that an affidayit to hold to bail muſt be peſſtive, and 
nothing ought to be left to be collected by inference. It 
ſhould have ſtated in addition, that the ſum is fill dus 
and unpaid. 

Mr. Juſtice Buller.-——The court is ſo ſtrict in 
conſtruing afidavits to bold to bail, that in one inſtance 
they held an affidavit, ** that the defendant was indebted 
« to the plaintiff in 5000l. for money had and received, 
and for which he had not accounted,” to be inſufficient, 4 Burr. 21:6. 
which was a much ſtronger cafe than the preſent; and, 
if I am not miſtaken, the caſe which was cited at the 
bar has ſince been over-ruled. An affidavit to hold to , Burr. 1932, 
bail muſt be as frong and poſitive as an affidavit to 
clange the venue. The caſes of aſſignees, &c. are ex- 
ceptions, Mackenzie v. Mackenzie, 1 Term Rep. 716. 

On an affidavit that the maker and indorſer of a pro- Maker and in- 
miſſory note are indebted to the holder, neither can be — Fey 
beld to bail, Huſſey v. Wilſon, 5 Term Rep. 254. ; 

Nor if it ſtate, that on ſuch a day the plaintiff gave If affidavit be 
defendant notice to guit on, &c. and that the latter held ?revmentanve 
over notwithſtanding, by reaſon of which and by force "_ 
af the ſtatute an action had accrued to plaintiff to re- 
cover from defendant 1081, Sc. Per Curiam: — The 
afidavit does not ſtate p2/itively defendant is indebted 
in fo much, it is only argumentative. ¶Hhbeeler v. 

Copeland, 5 Term Rep. 304. 
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As appears by An affidavit to hold to bail, that defendant is in. 
maſter's alloca- debted to the plaintiff in a certain ſum, “ as appears by 
tur. * the maſter's allocatur,”” is not ſufficiently poſitive, 


| 
becauſe he ſhould have ſworn, “the debt is flill du. 
Powell v. Portherch, 2 Term Rep. 55. / 
Indebted in, &, That defendants are indebted to plaintiff in 245. / 
> 5s. for money lent by plaintiff to defendants, for the Y 
1 uſe of another, and for which defendants promiſed to . 
inſufficient, be accountable, and to repay or cauſe to be paid, or it 
ſecured to plaintiff in three days from the day of plain. 1 
tiff's ſo advancing and lending the ſame. This affida. $ 
vit is defective. Zacks v. Pemberton, 5 Term Rep. 551, 
In what Caſes it is ſufficient where the Plaintiff ſues a - 
| ignee, Executor, &c. | * 
Aſſignee of bord. Where an aſſignee of a bond ſwore that the obliger ca 
was indebted in gol. for principal and intereſt, as he W. 
believed, this was held ſufficient. Loveland and Baſſe, an 
1 Lilſ. 232. 5 H 
Fxecator, If an executor ſwears to the books of the teſtator, 
and that he believes them to contain a true account, and Is 
that the debt is ſtil] unpaid, it is ſufficient to hold to ſpe- mg 
cial bail. But an affidavit by an executrix, that the 
defendant was indebted to her teſtator (ſo much) « 4 
appears by the books of her teſtator, was held inſuff- pre 
cient, Str. 1219. Walrond v. Franſham. 27 
An execotor, &c. In the caſe of Sheldon, executor, v. Baker, Mr. 7. pen 
in His ear ar > Buller ſaid, The general rule is, that there muſt bea and 
his belief, to poſitive affidavit: the caſes of aſſignees, executors, &t. hol 
hold to bail. are by way of exception to that rule; then a party 2ga 
claiming under that exception muſt ſhew a caſe where fenc 
it has been allowed. In thoſe caſes, if he ſwears that why 
& he believes it to be true,” this is as much as he can do, hi 
becauſe the tranſaction in general does not come within . I, 
his own knowledge. But there is no caſe where the ſued 
affidavit has been allowed to be ſufficient to hold the that 
' defendant to ſpecial bail, without adding the belif who} 
of the party who made it. The afhdavit was,“ indebted late 
&« to him as executor for money had and received iy d. ſtam 
| * fendani as receiver of the rents, and as appears to dts ſuffi 
| « ponent ts be the true balance upon the flewaraſhip at. Per 
# & cunt by him delivered to this deponent, and from the Whic 
| & ſeveral articles of diſburſement therein contained.” lle acts, 
1 ought to have ſaid, that he believed the account to be Niece 
5 true; therefore held inſufficient. 1 Term Rep. 84. ſuing 
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If aſignees ſwear that defendant is indebted, as appears Alfgates. 
ts them by the laſt examination of the bankrupt, as they 
helieve, and that they have not received the debt, or any 
part of it, and that they believe it to be fill due, it is ſuf- 
ficient. 4 Burr. 1992. Barclay, aſſign. v. Hunt. 
If there be 709 or more afſſignees of a bankrupt, and An affidavit of 
ene only make the affidavit of the debt being due, it t by one 


aſſignee of bank. 


will be ſufficient, for the conſequence of not allowing ruft, ſufficient. 
it to be good, would be to prevent the aſſignee arreſt- 

ing defendant at all, unleſs the other would aſſiſt him. 

Swayne & al. v. Crammond, 4 Term Rep. 176. 

The affidavit on the lottery- act, 22 Geo. 3. c. 47. Lottery-afts 

alledged, that defendant had promiſed and agreed to 

pay to ſeveral perſons by name, divers ſums of money, 

on certain events and contingences, relating or appli- 

cable to the drawing of certain tickets or numbers, c. 

without adding, that defendant had taten and received 

any money in conſideration of ſuch promiſes, was held good. 

Holland qui tam v. Bothman, 4 Term Rep. 228. 


Mere the Court have ſtaid the Proceedings en the 
Lottery- A. 


As an affidavit hath been held neceſſary to be made where fererat 
previous to the iſſuing a writ for penalties under have ſeparately 
27 Geo. 3. c. 1. / 2. and ſpecifying the amount of thoſe — — 
penalties, in conſequence many actions were brought, illegal Cheme® 
and the preſent plaintiff filed one affidavit in order to of the lottery, = 
hold the four defendants to bail, and after ſued one writ —— — 
againſt all, but declared ſeparately, as for ſeparate of- — filed again 
fences, Defendants put in bail. A rule was obtained, each of them, 
why the writ ſhould not be quaſhed, becauſe the affidavit, m_ CG * 
which is the f ſtep to be taken under the 27 Geo. 3. — 
. I. f. 2. and without which the writ cannot be gularity is not 
ſued out, cannot be ſupported, The objection was zu ban ut las 
that each defendant was obliged to take a copy of the court will fay 
whoſe affidavit, whereas three fourths of it do not re- #receedings 
late to him; and that the office copy was neceſlarily — 
ſtamped with four lamps, when one would have been 
ſufficient, if the affidavit had affected only one defendant. 

Per Cur. This cafe comes within the above ſtatute, 
which ſpeaks of ſuch penalties againſt certain former 
acts, as touch and concern lotteries. If ſo, it was 
neceſſary that there ſhould be an affidavit previous to the 
ſung out of the writ, This affidavit cannot be ſup- 


ported 


a ”— At a i — 
— „ . - _ 


7 
ö 

| 
1 
1 
, 

: 

} 


ba FF pri erm ee „„«ͤ„ wo Bene RS. oo 2. ** - 
-. » l - 


- 3 L 
— ae 2 34 59 
= Z => 


- 


* 
o 
4 
. 
* 
g # 
\ A 
** — * 
1 
: 
mY 
4 \ 
** 
l N 
ra 9 

13 » 

del 

. 

7 =_ 
. 
- = 
* 

* 

4 od | 
= 
* ; 3 

7 1 

1 

i N 4 

1 4 
wy 1 * F 
' * KV 

* 

N,. 4 

1 N 

1 ö | 

— * : 

1 4 

8 
! X 

3 * 2 9 
/ a 

Oy = 
+ 4 
i * 3 
0 1 

br * 5 

1 1 Y 5 

AJ 4 
+ BY 4 

5 - 
1 
1 

4» 1 

1 4 | 

+ 'S "2 
[ j 

1. 4 
4 " 
FT 
* 

" 


x =» bk 
. — 
— 
— - . — — — P 
= + nts © Coen ul +4 
PP 
— „ 4+ FE 


pw 


yad | AFFIDAVITS, 


ported for the reaſons urged by the defendant's coun. 
ſel ; they are not to be haraſſed with the unneceſſay 
expence of taking copies of thoſe parts of the affidavits, 
which relate to offences not imputed to them indi. 
vidually. From this, it neceſſarily follows, that the 
writ muſt be quaſhed, becauſe the words of the 28 
are poſitive, that no proceſs ſhall be ſued out until ar 
effidavit has been firſt made and filed. And though ig 
ordinary caſes, a party may waive taking advantage of 
any triling irregularity in the mode of proceeding, by 
not objecting in the fr? inſtance ; the defendants in 
this caſe, could not waive this objection, becauſe the 
court are to take care that an action on a penal ſtatute 
ſhall not be commenced in a mode prohibited by that 
ſtatute. Rule abſ. Goodwin qui tam v. Parry, 4 Tim 
Rep. 577. It was ſtated in the ſhewing cauſe, that 
detendants had waived taking advantage of it, by 


Afidavits. 


Wew rule, Ordered, that where any affidavit is taken by any 
All afidevi's. commiſſioner of this court made by any perſon, who 
— — from his or her ſignature appears to be illiterate, the 


muſt be read and commiſſioner taking ſuch affidavit ſhall certify or ſtats 


. exprefied in the jn the jurat, that the affidavit was read in his preſence, u 


— — the party making the ſame, and that ſuch party ſeemed pure 
feftly to under/tand the ſame ; and alſo that the ſaid pam 
wrote bis or her ſignature in the preſence of the conuije 
ſooner tal ing the ſaid affidavit. R. E. 31 Ges. 3. 

Need net intitle It is now determined, that it is act neceſſary in an 

alldavite affidavit to hold to bail to intitle it in the cauſe, or in the 

R. B. Adams v. Pinfold, E. 34 Geo. 3. 80 in C. P. 
Adams v. Aſhfield the Elder, 8. T. But upon match 
both muſt be ſtated. 

In the King's Bench. 

For work done John Doe, of Milk-ftreet, Cheapfide, London, taylo 

— 3 maketh oath and ſaith, That Richard Roe is juſtly in- 

. debted unto this deponent in 20l. for work and labor 

man's dill for by this deponent done and performed for the ſaid Rich- 

1 ard Ree, and for materials found. 

this affidavit, John Doe, of Alk-ftreet, Cbeapſide, Landon, wale- 

For goods fold hauſeman, maketh oath and ſaith, That Richard Ku, 

anc 6cEver4. is juſtly indebted unto this deponent in 101. and up- 


waids, for goods fold and delivered. al 


AFFIDAVITS. 


coun. bn Doe, of, Qc. maketh oath and faith, That 
eſſary Richard Roe is juſtly indebted unto this deponent in 
Javits, 1601. for money lent and advanced at his requeſt. 

indi. For money by this deponent laid out, expended, 
at the and paid, for the ſaid Richard Roe at his requeſt, 

1e a0 For money had and received to and for the uſe of 
ntil an this deponent. 


oh in 

—— ſtated. ; 

ng, by For the work and labor by this deponent done for 
nts in the ſaid Richard Roe, and for materials found therein, 
uſe the and for goods ſold and delivered to the ſaid Richard 
ſtatute Ree, and alſo for money by this deponent laid out, ex- 
yy that pended, and paid, and for money lent and advanced, 
Ten and alſo for money by the ſaid Richard Roe had and 


received to the uſe of this deponent, 

John Denn, of, &c. woollen-draper, maketh oath 
and faith, That Richard Fenn is juſtly indebted to this 
deponent and his partner Richard Roe, in 10ol. for 
goods ſold and delivered. 

The plaintiff 's ſervant, if he knows of the debt 
being contracted, may (in the abſence of the maſter) 
make afidavit of the debt being due to plaintiff, which 
will hold defendant to bail; then the affidavit will run 
thus: 


fance, l. Toſeph Lamb, ſervant to Richard Fenn, of Newgate- 
ned p- fireet, London, leatherſeller, maketh oath and faith, 


That Jobn Denn is juſtly indebted to the ſaid Richard 
Fenn, in gol. for goods fold and delivered, and for 
work done by the ſaid Richard Fenn. ? 

If the work be done by a carpenter, coachmaker, or 
any other trade, wherein ſervants and carriages are em- 
ployed, the affidavit may be thus (though in point of 
law all is ſuppoſed to be done by the maſter, and may 
be ſo laid in the declaration) : 

For work and labor done and performed by this 


, taylor, Wl deponent and his ſervants (with his horſes, carts, and 
uſtly in- carrieges ; if that be the fact), for the ſaid John Denn. 
ad labor For the hire of divers horſes, mares, and geldings 


of this deponent, by him this deponent let to hire to 

tne ſaid Jobn Denn, and at his requeſt. | 
For the work and labor of this deponent as a ſur- 
geon, by him done and performed in and about the 
«saing and curing of the ſaid John Denn of divers 
wounds, 


Indebted unto this deponent in 1001, on an account 


123 
Fot money lent. 


For money had 


and received. 


Upon an 1 
5 
For work done 
and materials 
found, go 
ſold and delivers 
ed, money laid 
out, lent, and 
money had and 
received, 


For goods ſold 
and delivered by 
partners, 


Servants, 


For goods ſold 
and delivered, 
made by a ferr- 
ants 


For work done 
by the plaintiff 
and his ſervans, 
&c, 


For the hirs of 
hor ſes. 


For work done 
as a ſurgeon, ans 
for mcdicines, 
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For medicines 
found as an apo- 


thecary, 


For devafturing 
* of cattle. 


For the uſe and 
eccupation of a 
Bouſe and land. 


The like of a 
metiuage. 


For part of a 


For a gelding 
fold. 


For meat, drink, 
waſhiog, &c. 


To bold an ad- 


miniftrator to 
bail on a de - 
vaſtavii returns 


ed by the fheriff, 


AFFIDAVITS. 


wounds, and alſo for divers medicines, potions, ang 
plaiſters, by this deponent found and provided for the 
ſaid John Denn, at his requeſt. 2 

For divers medicines, and other things, found and 
provided, adminiſtered and applied, to the ſaid Jy 


Denn, by this deponent as an apothecary, and alſo to 


his family at his requeſt, 

For feeding and depaſturing of divers cattle of the 
ſaid John Denn, at his requeſt, for the ſpace of fix 
weeks, now elapſed. , 

For the uſe and occupation of a certain meſſuage, 
and divers acres of land, with the appurtenances, 
fituate in the pariſh of We? Mycomb, in the county 
of Bucks, for one year, now elapſed, 

For the uſe and occupation of a certain meſſuage, 
with the appurtenances ſituate in Frith-freet, Sibi, 
in the county of Middleſex, held by the ſaid l 
Denn of this deponent, for the ſpace of one year noy 
elapſed. 

For the uſe and occupation of certain rooms and 
apartments, part and parcel of a certain meſſuage of 
this deponent, ſituate in Fleet-/treet, London, held and 
enjoyed by the ſaid Fohn Denn, for the ſpace of half i 
year, now elapſed, 

For certain arrears of rent, due and owing from 
the ſaid John Denn to this deponent, for the uſe and 
occupation of a certain meſſuage or tenement with the 
appurtenances, ſituate and being in the pariſh of &. 
Bride's, Fleet-flreet, London, demiſed by this depo- 
nent by indenture of leaſe to the ſaid John Denn. 

For a gelding fold and delivered by this deponent, to 
the ſaid John Denn at his requeſt, 

For meat, drink, waſhing, lodging, and other ne- 
ceſſaries, by this deponent found and provided, for the 
ſaid ohn Denn and his family, at his requeſt. | 

A. B. of, Sc. maketh oath and ſaith, That C. D. 
indebted unto this deponent in the ſum of 20l. U 
virtue of a certain judgment by default recovered by 
him againſt the ſaid. C. D. as the adminiſtrator 0! 
J. K. deceaſed, in Hilary term laſt paſt; and to 4 
writ of fieri facias upon which ſaid judgment, the ſhe- 
riff hath returned nulla bona and a devaſtavit by tte 
ſaid C. D. of the effects of the ſaid deceaſed, to ti 
amount of the ſaid 201, Vide Comb, 206. Yar 


AFFIDAYITS. 


Netes of Hand. 


Jabn Denn, of Burford, in the county of Oxford, 
farmer, maketh oath and ſaith, That Richard Denn is 
juſtly indebted unto this deponent in gol. as the drawer 
of a promiſſory note, payable to this deponent, or 
order, at a day now paſt (or on demand), 

On a promiſſory note, drawn by the faid Richard 
Fenn, payable to one A. B. or order, and by him in- 
dorſed to this deponent. 

Is juſtly indebted unto this deponent in fifty pounds, 
25 indorſee of a promiſſory note of hand, indorſed to 
this deponent, payable at a day now paſt. 

Is juſtly indebted unto this deponent in 5ol. upon a 
promiſſory note drawn by the ſaid Richard Fenn, pay- 
able to this deponent, or order, for 100]. at a day now 

aſt, 
g A. B. of, Sc. (being one of the people called 
9uakers), ſolemnly affirms, That C. D. is juſtly in- 
debted unto this affirmant in 201. on a promiſſory note, 
drawn by the ſaid C. D. payable to this affirmant, or 
order, at a day now paſt, 


Bills of Exchange. 


A. B. of, Cc. grocer, maketh oath and faith, That 
C. D. is indebted to this deponent in 7ol. as the ac 
ceptor of a bill of exchange, payable to this deponent, 


or order, at a day now palt. | 
Maketh oath and ſaith, That John Denn is juſtly 


indebted to this deponent in 100l. as the drawer of a 
vill of exchange, payable to this deponent, or order, at 
2 day now paſt. 

Maketh oath and ſaith, That C. D. is juſtly indebted 
to this deponent in 701. on a bill of exchange, drawn 
by the ſaid C. D. on one F. K. payable to his own order, 
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Drawee again 
the drawer. 


Indorſee againſt 
drawer, 


Indorſee againſt 
the indorſer. 


On a note where 
part has been 
paid, drawee 
agaiaſt the 


drawer, 


Quaker's affirm- 


ation. 


Drawee againſt 


ac cep tot,. 


Drawee ag ĩnſt 
drawer. 


Indorſee againſt 
thedrawer, wh 
payable to his 
own order, 


and by the faid C. D. indorſed to this deponent, pay- 


adle at a day now paſt. | 

That C. D. is juſtly indebted to this deponent in 
791. on a bill of exchange, indorſed by the ſaid C. D. 
to this deponent, and payable at a day now paſt, 

A. B. of, Sc. maketh oath and ſaith, That 
C. D. now hath, or lately had, in his poſſeſſion divers 


200ds and chattels of this deponent's, of the value of 
1991, 


Indorſee againft 
an indoiler, 


In trover for 
goods. 
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Trover for a 


ArripAvrrs. 


rool. which he hath refuſed to deliver to this deponett, 
and hath unlawfully converted the ſame to his own uf, 
That C. D. hath, in his poſſeſſion, a certain promil. 


promiſſory note. ſory note of hand of this deponent's, bearing date the 


The like for a 
bond. 


What aHdavit 
1s ſufficient, 


CY 


The like for 
"deeds generally, 


In detinue. 


On a bond; 


5th day of June 1783, whereby one A. B. ſix weeks 
after the date thereof, promiſed to pay to this d 

or order, 4ol. for value received; and which ſaid pro. 
miſſory note the ſaid C. D. hath refuſed to deliver 
up to this deponent, and hath unlawfully converted the 
ſame to his own uſe, 

That C. D. hath, in his poſſeſſion, a certain bond o 
obligation of this deponent's, bearing date the 5th di 
of January 1783, entered into by one J. X. to this 
deponent, in the penal ſum of 400l. conditioned for the 

ment of 200). as therein mentioned; and which ſaid 
bond the faid C. D. hath refuſed to deliver to this 
deponent, and hath unlawfully converted the ſame to his 
own ule. 
An affidavit in trover, . That the defendants hoy 
& poſſeſſed themſelves of divers goods belonging to the plain- 
2 72 of the value of 20l. and have refuſed to delivn 


them up; and that they or ſome of them have converted 


« and diſpoſed of them to their own uſe,” is ſufficient to 


hold to bail. Cowp. Rep. 529. Charter v. Jacques. 


That C. D. hath, in his poſſeſſion, divers deeds and 
writings of this deponent, of the value of 400l. and 
which deeds and writings the ſaid C. D. hath refuſed to 
deliver up to this deponent, and hath unlawfully con» 
verted them to his own uſe. 

That C. D. holds and unjuſtly detains from this de- 
ponent a certain indenture of leaſe, bearing date the 
ath day of January 1783, made between C. D. o, 
&c. of the one part, and A. B. of, &'c. of the other 
part, and which ſaid indenture is of the value of 20d. 
and upwards to this deponent, who hath demanded tit 
ſame. 


On Bond. 


J. R. of, Cc. hofier, maketh oath and faith, Thit 
C. D. is juſtly indebted unto this deponent in 100. 
and upwards, for principal and intereft due on a bo, 
bearing date the 4th day of May laft paſt, entered into 
by the ſaid C. D. to this deponent, in the penal fun 
of 2001. conditioned for the payment of 100]. and lan- 
ful intereſt for the ſame, . 
6 7.0 


eponeftt, 
Own uſe, 
| promil. 
date the 
x week 


-ponent, 
aid pro. 
) deliver 
erted the 


bond or 
Sch day 
to this 
d for the 
nich ſaid 
to this 
ne to his 


mts boy 
he plain- 
0 deliver 
'onverted 
cient to 
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D. of, c. gentleman, maketh oath and ſaith, On an aſſign- 


T 6 C. D. did, by his bond, bearing date the 3d of — — 


lat paſt, become bound unto A. B. of, c. 
8 2 ſum of 200l. conditioned for the 
ment of 100]. and lawful intereſt, on a certain da 
now paſt, and which bond is now in the cuſtody of this 
deponent. And this deponent further ſaith, That the 
faid A. B. did, by indenture, bearing date the 
day of laſt paſt, aſſign, transfer, and ſet over 
the ſaid bond unto him this deponent, and all monies 
due and owing thereon, for a valuable conſideration 
then paid by this deponent to the ſaid A. B. And this 
deponent further ſaith, That he hath not received any 
of the ſaid 100]. or the intereſt thereof due on the 
ſaid bond; nor hath the ſaid A. B. to the knowledge 
or belief of this deponent, received the ſaid x00). or 
any part thereof, or the intereſt thereof, ſince the ſaid 
afignment ; and that the faid C. D. is now juſtly in- 
debted unto this deponent, as aſſignee as aforeſaid, in 
the ſum of 1021. 108. for the principal and intereſt due 


aſſignee. 


upon the ſaid bond. Some practiſers think the obligee Obfervation, 


ſhould join in this affidavit with the aſſignee ; but I find 
in 1 Wilſ. 232. in Loveland and Baſſett, Trin. 16. 
Ger. 2, where an affignee of a bond ſwore, that the 
obligor was indebted in gol. for principal and intereſt 
upon the bond, as he believed, was held ſufficient to 
hold to ſpecial bail. — Cur. ſaid, As the aſſignee had 
the bond in his own cuſtody, it was of itſelf ſome evi- 
dence of the debt ; and the preſumption muſt be, that 
it was not paid, as the bond was not cancelled or given 
up to the obligor, 


A. B. of, Ec. and C. D. of, &c. ſeverally make oath The like where 


and ſay; and firſt, this deponent A. B. for himſelf — 


ſaith, that G. H. did by his bond, bearing date the 3d 
Gay of February 1790, become held and bound unto 
this deponent in the penal ſum of 2001. conditioned for 
the payment of the ſum of 1001. together with lawf 
intereſt for the ſame, on a day now paſt, And this 
deponent further ſaith, that he did by indenture, bear- 
Ing date the day of 
ſaid bond, and all monies due thereon, for a.valuable 
conſideration paid to this deponent, unto the other de- 
ponent C. D. And this deponent hath not received the 
ſaid 100). or any part thereof, or the intereſt thereof, 
from the ſaid G. II. either before, or ſince the ſaid aſ- 
ſignment. 


nee. 


laſt paſt, aſſign the 


Affidavit for 
money due on 2 
judgment. 


On an annuity 
bond. 


By one aſſignee 
of a bankrupt, 
Vide P. 121. 


By an executor, 
for goods ſold 
and delivered, 


Upon a note by 
an executors 


To hold to bail 
for an aſſault, 


AFFIDAVITS, 


ſignment. And this deponent C. D. for himſelf ſaith, 
that the ſaid G. H. is juſtly indebted unto this depo- 
nent, as aſſignee as aforefaid, in 1051, for the principe 
and intereſt due on the ſaid bond. 

A. B. of, &c. mercer, maketh oath and faith, That 
C. D. is juſtly and truly indebted unto this deponent in 
3ol. on and by virtue of a judgment recovered by this 
deponent in this honorable court, againſt the (aid 
C. D. as of Eaſter term laſt paſt ; and alſo in the fur. 
ther ſum of 51. for his coſts taxed thereon, | 

A. B. of, Cc. grocer, maketh oath and faith, That 
C. D. is indebted unto this deponent in 
pounds, for the arrear of a certain annuity due to this 
deponent, upon and by virtue of a bond, bearing date 
the day of 1794, entered into by the 
ſaid C. D. to this deponent, in the ſum of 
pounds, conditioned for the payment of the ſum of 

pounds a year, for the life of the ſaid C. D, 
to this deponent. | | 

A. B. of, Sc. maketh oath and faith, That G. D, 
is indebted unto this deponent and J. M. as afligners 
of the eſtate and effects of J. K. a bankrupt, in 20|, 
for goods ſold and delivered, as appears by the bank» 
rupt's books delivered to this deponent, and which ſun 
this deponent verily believes to be due from the ſaid 
C. D. to the eſtate of the ſaid bankrupt. 

K. of, Sc. grocer, executor of the laſt will aud 
teſtament of A. B. deceaſed, maketh oath and faith, 
That Richard Roe is juſtly indebted unto this de- 
ponent, as executor as aforeſaid, in 5o0l. for goods 
ſold and delivered by the ſaid A. B. in his lifetime, 2 
appears by the books of the ſaid J. B. and which ſum 
is now due from the ſaid R. R. to the eſtate of ths 
ſaid A. B. as this deponent verily believes. | 

Upon a promiſſory note given by the ſaid R. R. tothe 
ſaid A. B. in his life-time, as he believes, and as ap- 
pears to this deponent by the note in his cuſtody, and 
which ſaid ſum is now due to this deponent as execud 
as aforeſaid, as he verily believes. 

In order to hold a defendant to bail for an aſſault, a 
affidavit muſt be prepared, and laid before a judge, 
which is to be ingroſſed on a 28. ſtampt paper, and 
ſworn before him; if he approves thereof, he will male 
an order to hold the defendant to bail, and it may be 
follows: | 

| J. C. 


Dr. . oc. EE 


AFFIDAVITS, 


J. G. of, Sc. the plaintiff, and J. W. of, &c. ſur. Affidavit to hold 


to bail ſor an 


geon, ſeverally make oath and ſay: And firſt this de- 
ponent J. C. for himſelf ſaith, That in the month of 
January laſt paſt, the above named V. F. made an aſ- 
fault upon this deponent, and did beat and kick this 
deponent in ſo violent a manner on his groin, and other 
parts of his body, that this deponent has ever ſince that 
time been in great pain; and this deponent has at this 
time a rupture in his right groin, deſcending into the 
ſcrotum, occaſioned by the kicks and blows which this 
deponent received from the ſaid V. F. whereby this 
deponent is rendered utterly incapable of getting his 
livelihood. And this deponent further ſaith, That, to 


had a rupture, before the ſaid aſſault was made upon 
him this deponent as aforeſaid ; and that the ſaid kicks 
and blows given him by the ſaid defendant, are the ſole 
cauſe of the faid rupture. And this deponent further 
ſaith, That he has applied to ſeveral eminent ſurgeons 
for advice to be cured of the ſaid rupture, but_has been 
informed by them that the ſame is incurable. And this 
deponent further ſaith, That he knows and is well ac- 
quainted with the defendant, and that the ſaid defendant 
is in very good circumſtances. And this deponent 
further ſaith, That he believes the ſaid V. F. ſoon in- 
tends leaving this kingdom, and has not made this 
deponent any ſatisfadtion for the ſaid aſſault. And this 
deponent J. W. for himſelf ſaith, that he hath viewed 
the other deponent's right groin, and that he has got a 
rupture in his faid right groin deſcending into the ſcro- 
tum, which in this deponent's opinion is incurable, and 
renders him utterly incapable of following his buſineſs. 
Maketh oath and faith, That A. B. fourth mate of 
the ſhip called N. J. P. commander, on the iſt day of 
ebruary 1791, came to this deponent in the ſteerage of 
the ſaid ſhip at B. in the Eaft-Indies, and without any 
juſt cauſe or provocation whatſoever, given to or in- 
tended to be given to him, by this deponent, laid hold 
of this deponent's collar, and dragged this deponent on 
the floor thereof, and with his fiſt, did with great force 
and violence ſtrike this deponent many blows on his 
head, face, and body, by which this deponent lay ſenſe- 
leſs for ſome time; and the ſaid A. B. would have again 
deat this deponent, had he not been prevented by a 
perſon on board the ſaid ſhip. And this deponent fur- 
K ther 


aſſault. 


| the beſt of his knowledge, he never was ſubje to, nor 
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| Arr1DaAviTs. 
ther faith, That his right cheek became greatly ſwoln 
and diſcoloured, and that he was in great pain for 3 


conſiderable time afterwards ; and this deponent was 
rendered wholly incapable of performing his buſineſs 


on board the ſaid ſhip. And this deponent further 


Meſne profits. 


For not deliver- 
ingof goods pur 
vont to a bill of 
ladirge 


On 2 bond made 
in Scotland, 


Agairſt an un- 
derwtitet on a 
poliey. 


ſaith, I hat the ſaid Fg B. hath not made any ſatisfac- 
tion for the ſaid aſſault, although he is in good circum. 
ſtances ; and he believes that the ſaid A. B. ſoon intends 
leaving this kingdom, 

In an action for the neſue profits after recovery in 
ejectment, a judge may order ſpecial bail, if he thinks 
proper, on an affidavit of the amount of the amg 
but it cannot be done without. | 

J. B. of, c. maketh oath, That C. D. is juſtly in- 
debted unto this deponent in 2701. being the value of 
one parcel of merchandize received by the ſaid C. D, 
on board a ſhip or veſſel called the Swift, whereof the 
ſaid C. D. was commander; and for which the ſaid 
C. D. as appears to this deponent, and as this depo- 
nent verily believes, ſigned or ſubſcribed a bill of lad. 
ing, bearing date the 16th day of January laſt, thereby 
undertaking to deliver to this deponent, or his aſſigns 
in London, the ſaid parcel of merchandize, which the 
ſaid C. D. hath not delivered, although the ſaid ſhip 
hath long ſince arrived in the tiver of Thames, | 

In the ſum of 150), om and by virtue of a certain in- 
ſtrument in writing, made according to the laws of the 
kingdom of Scotland, and there called a bond. 

In gol. for an average loſs on the ſaid C. D. “s ſub- 
ſcription of the ſum of 1001. as an underwriter on this 
deponent's intereſt in goods ſhipped on his own proper 
account, in the ſhip 7. N. F. late maſter, on her late 
voyage from London to New York, in the proſecution of 


. which ſaid voyage, the ſaid veſſel and the greateſt put 


of her cargo were loſt. 


The COUNTIES of ENGLAND. 


Bedfordſhire | Cumberland 
Berkſhire | Derbyſhire 
Buckinghamſhire | Devonſhire 
Cambridgeſhire *' Dorſetſhire 
Cheſhire, C. Pal, Durham, C, Pal. 


Cornwall E | 
— 1 Eflex * 
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The CounTIts of ENGLAND. 


Glouceſterſhire © Nottinghamſhire 
Hampſhire Oxfordlhire 
Hertfordſhire Rutlandſhire 
Herefordſhire Shropſhire 
Huntingdonſhire Somerſetſhire 
Kent 25 Staffordihire 
Lancaſhire, C. Pal. Suffolk 
Leiceſterſhire | Surrey 
Lincolnſhire | Suſſex 
Middleſex | Warwickſhire 
Monmouthſhire Weſtmoreland 
Norfolk v5; Wiltſhire 
Northamptonſhire Worceſterſhire 
Northumberland Yorkſhire. 


It appears that Alfred the Great, a Saxon king, was 
the firſt that divided England into counties, or ſhires. 

They are ſubdivided into Maritime and Inland, 
There are 19 of the former; ſeven whereof are ſituate 
on the German Sea, ſix on the Channel, two at the Se- 
vern's Mouth, and four upon the Iriſh Sea, or St. George's 
Channel: Thoſe on the German Sea are, Northumber- 
land, Durham, Yorkſhire, Lincoinſpire, Nerfolk, Suffolk, 
and Eſſex. | 


Thoſe on the Channel, Kent, Suſſex, Hampſhire, Der- 
ſetſpire, Devonſhire, and Cornwall. 4 | 


tain in- Thoſe at the Severn's Mouth, Somerſetſpire, and Mon- 
s of the mouthſhire." , _ | | 
Thoſe in the 1r;þ Sea, Cheſhire, Lancaſhire, Cumber- 
's ſub- land, and 2 n w_ 
on this The Inland Counties are 21 in number. 
1 propet Bedford | Northampton 
her late Berks | Nottingham 
ution of Bucks Oxford 
teſt put Cambridge Rutland 
Derby Shropſhire 
Glouceſter - Stafford 
Hertford | Surrey 
q | Hereford Warwick 
Huntingdon Wiltſhire 
Leiceſter and 
Middleſex | Worceſterſhire, 
The counties of Cheſter, Durham, and Lancaſter, are 
eilled counties palatine, and writs iflued out of the ſu- 
. perior courts of Meſiminſſer, are to be ſpecially directed. 
Glous Vid 2 Str, 1089. Andr. . Vide paſl. 
2 The 
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The CounTits of ENGLAND. 
The Principality of Wales is divided into two part, 
namely, North and South 


North-Males contains, South-Weales contain, 
Angleſea Brecknockſhire 
Caernarvonſhire Cardiganſhire 
Denbighſhire Carmarthenſhire 
Flintſhire Glamorganſhire 
Merionethſhire Pembrokeſhire 

and and 
Montgomeryſhire. Radnorſhire. 


The writ of latitat runs into Wales. Perry v. on, 
Dougl. Rep. 212. Lliyd v. Jones, Ibid. 


| Cinque Ports. 


Theſe are five havens that lie in the Eaſt part of 
England, towards France, thus called by way of emi- 
nence, on account of their ſuperior importance; as 
having been thought by our kings to merit a particular 
regard for their preſervation, againſt invaſions. Hence 
they have a particular policy, and are governed by a 
keeper, with the title of lord warden of the cingue puri; 
which office belongs to the con/table of Dover: and 
their repreſentatives are called, barons of the —_— 
The five ports are, Haſtings, Romney, Hythe, Drum, 
and Sandwich; to which Winchelfea and Rye have been 
fince added, * 

To Haſtings belong, Seaford, Pevenſey, Hedney, Wine 
chelſea, Rye, Hamine, ales, 82 and Forti- 


4 
clipe. 
2 o Romney belongs, Bromball, Lyde, Ofwarſfint, 
Dangemare, and Romenhall. « 
To Hythe belongs, Weſimeath. Pc 
To Dover belongs, Foliſton, Feverſbam, and Marg Ne 
To Sandwich belongs, Fordiwic, Reculver, Serre, and * 
Deal. | eh 
The courts of the cinque ports have fimilar fran. 
ehiſes in many reſpeQs with the counties palatine, and 2 
particularly an excluſive juriſdiction before the mayor 4 | 
and jurats of the ports, in which exclufive Juriſdiction 2 
the king's ordinary writ does not run, but his prere- me 
gative writ may iſſue, Cro. Jac, 5433. - wh 
The writ of /atitat runs into the cingu- ports, and 1 5 0 


directed to the conſtable of the Caſtle ef Dover, er 1 
deputy. | OY 


' * 
_ 


Pa. 


l 


Proceſs. 


Of the proceeding by Bill. 
T HERE are two ways of bringing an action in this 


court in common caſes, by one common perſon 
againſt another, where the defendant is not in actual 
cuſtody—the one by bill, the other by original writ. 


Pane If therefore the defendant reſide in Middleſex, or is to Proceeding by 
ö be met with in that county, and the plaintiff proceeds bill. 
by bill in this court, the fir/t proceſs is now called, a 
bill of Middleſex, which is a precept, and not a writ z 1 Black, Rep. 1 
part of having only à return and no tefte, nor is it direfted to 506. 1 
N the ſheriff himſelf. 3 i 
7 peg If he is to be found in any other county, the fir «Wi 
1 pales proceſs is, a latitat. 4 13 
Hence The latitat is a teſſatum writ, grounded upon the = 
d bya bill of Middleſex, ſuppoſed to be ſued out before, and 1 
e pore; returned non eff inventus. | 1 
A. oe. The writ of /atztat is in the nature of an original 1 
* | writ, called a clauſum fregit, and its antiquity beyond '_- 
* the memory of man. | 1 
ood It ought to be under the 1% of the chief juſtice, or 1 
of the ſenior judge of the court, if there be no chief ju” : nl 
Wine tice, and if it iflues from any other court, it is to be 154 
7 nth under the teſſe of the firſt in commiſſion, Dealt. c. 1 32. 9 4 
Finch. 436. Cre. Car. 390. | 11 
* The writ of latitat ſhould be directed to the ſheriff How to be di- | | | 
or ſheriffs of the county, where the defendant is ſup- e. if 
poſed to be, or, if the ſheriffs be parties, to the coro- 1 
Ang. ner (or coroners of the county, if twa or more). [| 
rt, ad 1 Black. Rep. 506, and if the coroners be parties, to a 
elifors named by the maſter. | = 
lar frat [he latitat may be teſted before the cauſe of action, The teſtæ. Mi 
tine, and and if ſued out in term time, it is uſually teſted on the 1 
de mayo! ſirſt day of that term; if ſued in vacation, on the Jaf? f 1 
riſgiction 4% of the precedent term; if teſted in vacation, it is 8 
lis per merely void, 2 Burr. 967. 954. 5 Burr. 2588. and 1 
mult be made returnable on a day certain in term time, \ | 
165 and is 2s on Monday next after the morrow of All Souls. n 1 | 
er le i or. 399. 4 { . 
Proc K 3 4. 9 
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Lee, C. J. 


Plaint in an 
iafcriot court, 


Vide 1 W. II. 
1G7» . 


PROCESS. 
As to ſuing it out before Cauſe of Action. 


Though a latitat may be taken out before the cauſe 
of action, yet the party cannot be arreſted upon it, till 
after. Hantuay v. Merry, 1 Vent. 28. 

That although a latitat may be ſued before the cauſe 
of action accrued, yet if the cauſe of action for a debt, has 
not accrued at the time, the defendant may, previous, 
tender the money, and if the plaintiff reply a latitat 
iſſued before the tender made, the defendant may rejvin, 
that there was no _ of ation at the time when the lati- 
tat i//ucd, For the latitat, in this caſe, is to be confi. 
dered as an original writ ; when it is replied to the ſta. 
tute of limitations pleaded, or to avoid a tender, it is 
not the commencement of the ſuit; and the defendant 
ought to have the ſame advantage of it as the plaintiff, 
The replication, in this caſe, makes it the commence. 
ment of the ſuit, and therefore to be taken in the nature 
of an original writ, Mocd v. Newton, 1 Wil. 141. 
And Deniſon, J. agreed, ſuch rejoinder was good. In 
Fofter v. Bonner it was reſolved upon ſolemn argument 


(which was an action of treſpaſs) that the rule to con- 


{ider the Bill, not the /atitat, as the commencement of 
the ſuit, is ſubject to ſeveral exceprions ; for inſtance, 
where the defendant has pleaded, that one of the ſta- 
tutes of limitations had attached ante exhihitionem bille, 
the plaintiff may reply a latitat ſued out of the preced- 
ing term, and the defendant may rejoin, that the /ati- 
tat was not in fact ſued out till the vacation after ſuch 
preceding term, and after the expiration of the time 
limited for bringing the action. Cowp. 454. 2 Burr, 
go. John ſen v. Smith. 

The plaint in an inferior court, is the original and 
commencement of the cauſe, 1 Leon. 202. and therefore 
being iſſued previous to the caule of action, on a writ 
of error after verdict for the plaintiff, the judgment 
was reverſed being ſubſtance, Ward v. Honeywood, 
Daugl. 28 ed. 61. 

In Foster v. Bonner, which was an action of treſpaſs, 
and the latitat iſſued in vacation before any cauſe of ace 
tion accrued, but before the term a” cauſe of action did 
accrue, the court held the /atitat was only to be conſi- 
ſidered as proceſs to bring the party into court, and the 
cauſe of action accruing before the declaration filed, it 
was ſufficient. C:wp. 454, But ſuch declaration muſt 
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- mencement of the ſuit in a penal action. 


PRocEsS. 


be filed the 2 term, and not the ſecond. Smith v. 
Muller, 3 Term Rep. 624. 

It is ſaid, as the proceſs is de die in diem, it cannot 
be made returnable on the day of ſuing it out. Green v. 
Rivet, 2 Ld. Raym. 772. Tidd 3. Sellon go. But in 
a late caſe, where a bill of Middleſex was ſued out, and 
made returnable ſame day, the court held it might, aad 
diſcharged the rule to ſet aſide the proceedings; Ox- 
lade v. Davidſon, 4 Term Rep. 610. ; it is there ſaid, 
this was in every day's practice, to ſue out writs and 
make them returnable ſame day - but I never knew this 
to be ſo in my experience; the caſe in Ld. Raym. was 
always the governing caſe : it does not give the defend- 
ant time to pay, as plaintiff may alſo that day file a de- 
claration de bene eſſe, if the return is within the rule. 

Where it becomes material to diſtinguiſo, the court 
will conſider the day when the writ is taken out, as the 
ſubllance and the eſte, as the form. 
Jahnſan v. Hargreaves. 

Variance between the declaration and proceſs, i. e. 
to anſwer plaintiff qui tam pro dom. rege, quam pro ſeipſo 
ſequitur, and the declaration in his own name only; 
omitting the qui tam part, is fatal. Canning v. Davis, 
4 Burr. 2417. and proceedings ſet aſide. A bill of 
Middleſex was to anſwer to the weavers company; and 
the declaration in the name of the company qui tam for 
themſelves, and the poor, &c, the court held it right, 
it not being uſual to inſert in the bill of Mddleſex, an 
what account or in what right the party ſues, as in the 
caſe of executors and adminiſtrators, the caſe of an 
aſſignee of a bail-bond, and the like, where the proceſs 
is only ad reſpondendum to A. B. Str. 1232. Wearers 
Co. v. Foreſt, 3 Will. 141. 2 Black. Rep. 722. where 
Nates J. ſaid : Though the plaintiff may ſtyle himſelf 
executor, or give himſelf any other ſuperfluous deſcrip- 
tion in the proceſs, and declare otherwiſe, yet this will 
not hurt; tor the demand is ſtill the ſame. And if 
plaintiff brings the defendant into court, this reaſon ſtill 
holds good. 

The writ of latitat was holden to be a good com- 
2 Lord Raym. 
883. 2 Burr. 964. 3 Burr. 1243. Contra Carth. 233. 
do is a writ of capias ad reſpond. 2 Black. Rep. 924. 

The true time of taking out the /atitat may be averred 
*ontrary to the nominal teſte. 1 Vent. 362. 
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136 PROCEs9. 
As to the Arreſ and Service of the Bill of Middlehs. 


Arreſt in Surry The defendant was taken at Vimbledon in Surry on 
on a bit of Mice a bill of Middleſex. Rule to ſhew cauſe, why the pro- 
| ceedings ſhould not be ſet aſide, which was obtained 

before the time for pleading expired. Buller, 7. A 
bill of Middleſex cannot run all over England: ſuch 2 
practice would put an end to the writ of /atitat; and if 
any notion has prevailed, that this fort of proceeding is 
regular, it ought to be contradicted. Rule abſ. De 
venege v. Dalby, Doug. 384. 

But ſervice ofa The defendant was ſerved with a bill of Midaliſer, in 

— 4 London. Rule to ſet aſide the proceedings: It wa 

bad. contended that as this was only for the purpoſe of 
bringing the defendant into court, it was immaterial 
in what place it was ſerved, and this court had in ſeve. 
ral inſtances refuſed to ſet aſide the proceedings on thi 

ground. Buller, J. The caſes mentioned at the bar 

are, where a latitat has been ſerved in the wrong county, 
There the writ is the ſame, and makes no difference 
whether ſerved in the one or the other county; but 
there is no inſtance in which this court has not deter. 
mined that the ſervice of a bill of Middleſex is irregular, 
except where there has been ſome diſpute about the 
limits of the city of London. Borman v. Bellany, 
1 Term Rep. 18 . 

If the county be But if it be doubtful whether the place where de- 

coubtful. fendant was ſerved was in the county of Middleſex, or 
in London, the court wlll hold it to be good fervice, 
Drew v. Marriott, 1 Wilſ. 77. 

Latitat may be A latitat may now » rake in Middleſex ; but no 

1 erm Rep. 74. Kelly v. Shaw 


Me. arreſt can be made, 6 
As to iſſuing the Bill of Middleſex bailable. 


If the debt be 10l. or upwards, and tHe defendant is 
to be arreſted, fr procure a warrant to proſecute on 
a 28. 6d. ſtamp, an affidavit ſtamp 28., and bill of 
by Ben. Jo Middleſex 3s. bd. ftamp. Theſe are to be had at tht 
c. 80. ſ. 16, . : 6 a 
law ſtationers; the precept is printed. 
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The warrant is filled up thus : 
In the court of king's bench. | 
Middleſex, (to wit.) Andrew Deering it retained ty 
proſecute by John Doe as bis attorney againſt Rich- 
ard Roe, 


1 | A. Deering, plaintiſt's gttorney. 


(If by an agent to the attorney immediately retained, add) 
by G. G. H. His agent. 
Entered or filed of record this day of 
in the 36th year of king Geo. the 3d, 
[Offcer's name.) 


The latter words are wrote by the officer who files the 


warrant. 


Then fill up the bill of Midaleſex thus: 
Bailable Preceſs. 


Middleſex, ? The ſheriff is commanded to take 
i wit. Richard Fenn, and John Doe, if 
they may be found in his bailiwick, and ſafely keep 
them, ſo that he may have their bodies before the lord 
the king at Weſtminſter, on Wedneſday next after 15 
days of Eaſter, to anſwer Jahn Brown in a plea of 
treſpaſs, and alſo to a bill of the faid hn Brown, to 
be exhibited againſt the ſaid Richard Fenn, for 100). 
upon promiſes, according to the cuſtom of the court of 
the ſaid lord the king, before the king himſelf; and 
that he have then there this precept. 
By Bill. 
J. X. Attorney. 
Oath for 50l. per affidavit filed. 
2d March 1796. 


Indorſe the attorney's name and place of abade on the 
back, with the ſum ſworn to, and the day it is ſued out. 
Loft. 58. Burr. 20. as to indorſing the attorney's name. 

Make a præcipe for the office thus: 1 

Middleſex, (ff. Bill for John Brown, againſt Richard 
Fenn, cate for 100]. upon promites, returnable on Jed 
neſday next after 15 days of Eaſter. | 

3 . K. attorney, 
Oath for 50l. per affidavit filed. 2 March — 

N. B. Take the bill of Miqdalleſex, affidavit, and 
precape, with the warrant to proſecute, to the bill of 
Hiddl:/ex office, No. 6, Clifford's Inn, pay for the oath 

15. 


Mansfield and ay. 
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Only the de- 
ſendant or de - 
fendants in one 
action can be 
included in a 
bailable writ, 
ſecus if the writ 
be not bailable, 


2 Dougl. 217. 


oct. edit. 


Not bailable 
four defendants» 


Writ againſt 
four, and * ur 
atfidavits, 


3 Proctss. 


Is. ſigning the precept 6d. in term time, and 10d. in 
vacation; then get a warrant thereon at the ſheriff; 
office, for which pay 4d. | 

Several defendants for ſeparate cauſes of action, can. 
not be joined either in the ſame writ, or in the ſam 
affidavit. Holland v. Johnſon. This only extends to 
bailable writs, 6 Term Rep. 697. In a joint action, 
no more than four defendants can be put in, one uri, 
Therefore, if there be five or more, there muſt be nn 
— -.]. woke 


There were four ſeparate affidavits againſt four ſeve. 


ral defendants, for ſeparate offences againſt the lottery. 
act. The original writ included all the defendants, 
though the ac-etiam part was ſeveral againſt each; and 
a ſeparate alias capias was ſued out againſt each. Rule 
to ſet aſide proceedings on the ground, that one part 
of the proceſs mult purſue another, that an alias capias 
cannot be ſued out againſt each of ſeveral perſons, who 
are all joined in one original writ, and that the original 
was alſo bad, for including four defendants, againſt each 
of whom there were ſeveral affidavits. The court was 
of opinion that the alias's were iſſued rightly, (on the 
certificate of the maſter,) and diſcharged the rale; but in 
the next term, Buller, J. ſaid, that the maſter had miſ- 
led the court, that the plaintiff might join four de- 
fendants, for ſeparate cauſes of action, in one affidavit 
and one writ, and aver the ſubſequent proceedings, 
In Gilly v. Lockyer, T. 19 Geo. 3. All the judges 
agreed, that they never knew of its being the pradice 
in their courts, that more than one defendant ſhould 


be inſerted in the ſame aſfidavit and that the court had 


again conſulted all the judges on this occaſion, who 
were of opinion, that a plaintiff could not join diſtind 


defendants, for diflin? demands, either in the ſame writ, 


or in the ſame affidavit; and that the caſe of Gilby v. 
Lockyer ought to regulate the practice in future. Hol 
land v. Johnſon, 4 Term Rep. 697. | 

But four defendants may be put in ene writ, although 
they be diſtinct _— of ation, not bailable. Yard 
v. Bargeſs, T. 32 Geo. 3. cited in q Term Rep. 697. 

here a writ was ſued out againſt the defendant and 

three others, founded on four ſeveral affdavits, Lord 
Kenyon diſcharged defendant out of cuſtody. Stephens 
gui tam v. Butcher. 
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PROCESS, 


The rule why ſeveral defendants for ſeparate cauſes 
of action cannot be joined in the ſame writ, or in the 
ſame affidavit, is founded on the od practice by original, 
which only included one defendant; and if that writ 
only iſſued againſt one defendant, the /atitat, in which 
the plaintiff was permitted to add the ac-etiam to ſave 


expence, ought to be confined to one, 4 Term Rep. 


in (n) 697. 
If the defendant cannot be taken on the bill of Mid- 


dleſex, make out an alias, and if not taken, iſſue a plu- 
ries, and ſo proceed on with pluries pluries, until he be 
taken, if he lives in that county. But put a date on 
the præcipes, when the fir/? writ i ſued. 
Middleſex, The ſheriff is commanded, as be- 
to wit. fore he was commanded, to take 
Richard Fenn and John Doe (as in the other )*. 
Middleſex, he ſheriff is commanded, gs of= 
to toit. f tentimes he has been commanded, to 
take (as in the other). 


Theſe writs are ſigned at the ſame office: make a 


precipe as befare, adding the word alias or pluries bill: 


pay ſigning 2d, LED, 

In caſe the action ſhould be in debt on bond, trover, 
detinue, covenant, aſſault, Sc. then add one of the fol- 
lowing ac-etiams : | 

And there is one diſtinction made in the filling up a 
bil! of Middleſex and the writ of latitat when bailable, 
which is this: In the bill of Middleſex, the ac-etiam is, 
and alſo to a bill to be exhibited againſt the defendant 
according to the cuſtom of the court of our lord the king be- 
fore the king himſelf. In the latitat you ſay, according 
to the cuſtom of our court before us. 

To anfwer Jahn Brown, in a plea of treſpaſs, and 
alſo to a bill of the aid ohn Brown, to be exhibited 
againſt the ſaid Richard Fenn, for 1001, debt, accord- 
ing, We, f 

In a plea of treſpaſs, and alſo to a bill of the ſaid 
Jahn Brown, to be exhibited againſt the ſaid Richard 
Henn, tor converting and diſpoſing of the goods and 
chattels of the ſaid John Brown to the value of fifty 
pounds, according, Sc. 


* The aljar ſhould correſpond with the previcus proceſs in the names of 
the arten otherwiſe the court will ſet proceedings afide, Se muſt the 
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Rule why ſeve- 


ral defendants 
for ſeparate 
cauſes cannat 
be joined. 


Alias. 


Alias. 


Plaries, 


If in debt, &c, 


Diſtinction as to 
bailable proceſs, 
and other proceſs, 


Ac etiam in debt 
on bond, 


In trover, 
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Covenant. 


Aſfault. 


For eric. ceꝝ . 
At the ſuit of 


Cxecutors. 


At the ſuit of an 
adminiſtrator, 


At the ſuit of 


aſſignee of a 
bankrupt. 


For foreign 


money. 


— 


If in a liberty, 


* 


* 


In 2 plea of treſpaſs, and alſo to a bill of the ſaid 


PROCESS. 


J. B. to be exhibited againſt the ſaid R. F. for detaining 
the goods and chattels of the ſaid John Brown, to the 
value of 500l. according, Ec, 
In a plea of treſpaſs, and alſo to a bill of the (a 
J. B. to be exhibited againſt the ſaid R. F. for breach 
of covenant, to the damage of the faid J. B. of 69], 
according, Cc. 

In a plea of treſpaſs, and alſo to a bill of the fait 
J. B. to be exhibited againſt the ſaid R. F. for aſſault 
ing, beating, wounding, and evilly treating the (aid 


B. to the damage of the ſaid J. B. of 50ol, accord. 


ng, c. 
In a plea of treſpaſs, and alſo to a bill of the fail 
B. to be exhibited againſt the ſaid R. F. for affault. 
ing and having criminal converſation with E. the wiſe 
of the ſaid J. B. to the ſaid F. B. his damage of 1000, 
according, &c, 
In a plea of treſpaſs, and alſo to a bill of the {aid 
B. and C. K. as executors of the laſt will and teſt 
ment of V. C. deceaſed, to be exhibited againſt the 
faid R. F. for 50l, upon promiſes, according, &, 
In a plea of treſpaſs, and alſo to a bill of the ſaid 
J. F. as adminiſtrator of all and fingular the goods, 
chattels, and credits, which were of V. C. who die 
inteſtate, to be exhibited againft the ſaid R. F. for 50. 
upon promiſes, according, &c. I 
In a plea of treſpaſs, and alſo to a bill of the (aid 
A. C. and G. H. as aſſignees of the eſtate and efieds 
which were of G. T. a bankrupt according to the 
form of the ſtatutes, &c. to be exhibited againſt the 
ſaid R F. for 100). upon promiſes, according, &c. 
And alſo to a bill of the ſaid C. for 4ool. of lawful 
money of Great Britain in debt, being the value d 
6000). of gold and filver currency of the iſland « 
Antigua in the Ie/!-Indies, to be exhibited, according, 
Sc. | 
The court refuſed to ſet aſide a bill of Middle 
which was to anſwer the plaintiff in a plea of debt, in. 


ſtead of tre/pajs. Barber v. Lloyd, 2 Term Rep. $13 
If Defendant is in the Liberty of Weftminſier. 


If the defendant lives in a liberty where the ſheri 
of Middleſex may not enter, make out a 19m emittas bil 


of Midaleſer, whereupon the fhcriff wil grant 8 
| ; mandate 


cities 

ritory 
and f: 
count i 
other 


and o 


at lar, 
ae th 
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> ſaid mandate to the high bailiff of //e/min/ler, who makes 
ining 2 Warrant thereon to his officer to arreſt the defendant. 


Middleſex, ) The ſheriff is commanded that be Non -mirrar bill 
to wit. omit not by reaſon of any liberty in ef Middieſes 
his bailiwick, but that he enter the ſame, and take iladle. 
Richard Fenn, and John Doe, if they may be found in 
his bailiwick, and ſafely keep them, ſo that he may 
have their bodies before the lord the king at 7/eftmin«. 


e ſaid | | 2 
er, on Wedneſday next after 15 days of Eaffer, to 
ook 3 John 2 in a plea of treſpaſs, and alſo to 2 


bill of the ſaid John, to be exhibited againſt the ſaid 
Richard for gol. upon promiſes, according to the auſ- 
tom of the court of our lord the king, before the king 
himſelf, and that he have then there this precept. 
| By Bill. 
Oath for 25). per affid. filed. Mansfield and May. 
7. K. attorney. 
2d Mar. 1796. 

This is taken to the bill of Midaleſex office as be- 

fore, pay figning as for the bill, make a præcipe as 


* before, only add the words, “ nen omittas, bill of 
« (a Middleſex. | 
ooch If Defendant is not to be found in Middleſex. . 

14 If the defendant cannot be found in Middleſex, and If a warrant to 
Ny is to be met with in London, or in any other city or pm : 
« (ai county, then get an office copy of the affidavit at the a 
Mull dill of 473dd/eſex office (which will ſave a new one be- other, but add 
* ing made), pay for the ſame 18. and 28. 1d. for the — ogy” 
n * ſtamp, which take to Mefirs. Provet and Webb, ſue / nidd!sjex 

+ out a latitat thereon, directed to the proper ſheriff, or ſued out, 
| * theriffs of the city, town, or county, where the de- Fo * 
* tendant is to be arreſted. 2 : 

rf Cities and Towns having a Sheriff or Sheriffs. 
| There are counties corporate, which are certain 
dleſer, cities and tons, ſome with more, ſome with leſs ter- 
t, in ritory annexed to them, to which out of ſpecial grace 
13+ and favor, the kings of England have granted to be 
ceunties of themſelves, and not to be compriſed in any 
other county ; but to be governed by their own ſheriffs 
ſherif and other magiſtrates, ſo that no officers of the count 
as bill i large have any power to intermeddle therein, ſuch 
at dis ae the : 
andatt | Cities 
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How to direct 
the writ, 


Counties 
palatine. 


Cheſter. 
Lancaſter. 


Durham, 


PROCESS... 


Cities of Cities of 
Briftol = Canterbury ks 
Coventry E | Exeter 8 
Cheſter | 5 | Litchfield and 7 
York | & | Worcefter g 
Glouceſter \ © Towns of 
Lincoln 1E * upon Hull = 
London v | Southampton 8 
Norwich and E | Poole and + 
Town of Nottingham Newcafte upon Tyne Jo 
To our ſheriffs of our | To our ſheriff of our 
city of | city of 
Briſtol Canterbury 
Coventry h Exeter 
Gheſter Litchfield and county 
York | of lame city* 
Glouceſter Worceſter 
Lincoln 
F010 To our ſheriff of our 
KNormith town and county of 
King /ton upon Hull 
To our ſheriffs of our In. * 
town and county of Polo 
Nottingham Newcafile upon Tyne 


In other counties there can be no difficulty in direQ- 
ing the writ, as, Po the ſheriff of Berk/hire, &c. un- 
leſs it be a habeas corpus to remove a cauſe out of the 
inferior courts, For theſe directions, ſee title Habeas 
Corpus, | 

Ir the defendant lives in a county palatine, vis 
Cheſter, Lancaſter, or Durham; or within any of the 
Cinque Ports, viz. Haſtings, Romney, Hythe, Dove, 
or Sandwich, then the latitat muſt be directed as fol- 
lows : 

To our chamberlain of cur county palatine of Chelter, 
or his deputy there, greeting, &c. 

To our chancellor of our county palatine of Lancaſter, 
or his deputy there, greeting, &c. : 

To the reverend father in God by droing 
permiſſion, lord biſhop of Durham, or to his chanceliar 
there, greeting, &c. 


3 Litckfield is a civy and couaty of itſelf, And 


1 Ver 
latita 
cedin; 
court, 
Qu 
wheth 
and w 
cer w: 
Ges 
han, 
Ec. 
we lat 
ſhould 
be fou 
that h. 
at a ce 
plea of 
to be « 
ptomiſ 
us, an 
turned 
found | 
aforeſa} 
defore | 
ſecrete 
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And inſtead of ſaying in the writs, “ Our county 
galatine,” ſay, © Your biſhoprick.” t.. "ny 

If to the Cinque Ports, the direction is, * To our Cinque Ports, 
« conſtable of our caſile of Dover, or to his deputy there, 
greeting, &. | | 

If the action be againſt the preſent ſheriff, the writ Shed, 
muſt be directed to the coroner of the city of London, 
and coroners of any other county. 

If againſt the late ſheriff, then the writ may be Late therif, 
directed to the preſent ſheriff to take the late ſheriff, | 

If a tender is made before the latitat taken out in fad ; Tender made 
the retroſpective tee of the writ cannot deprive the de- before writ ſued, 
fendant of the benefit of the tender. Watts v. Baker, 

Cro. Car. 264. and the jury may find the day of taking 
it out. Walburgh v. Salton/lall, - Sir T. Janes 149. 
1 Vent. 362. For the courſe of the court is, to teſte 
atitats taken out in the vacation, as of the term pre- 
ceding, and the courſe of the court is the law of a 
court. Pemberton, C. F. i K YAY 

Bu. If tender made and writ ſued out on ſame day, 
whether it ſhall go to a jury as to the time of tender, 
and writ ſued out? I take the law to be, that the ten- 
der would be bad, though it is a hard caſe, 

George the third by the grace of God of Great Bri= a beilable latter 
tian, France, and Ireland, king, defender of the faith, to Lender, with 
Ec. To the ſheriffs of London, greeting: Whereas & etiam in caſe, 
we lately commanded our ſheriff of Midaleſex that he 
rect- ſhould take John Denn and Richard Roe, if they might 


One ſheriff. 


One ſheriff. 


— 


nty 


. un- de found in his bailiwick, and ſafely keep them, fo 
f the that he might have their bodies before us at Y/:Amin/ler 
[abeas at a certain day now paſt, to anſwer Thomas Poſt, in a 


plea of treſpaſs? ; and allo to a bill of the ſaid Thomas, 

to be exhibited againſt the ſaid John, for 1o0l, upon 

promiſes, according to the cuſtom of our court before 

vs, and our ſaid ſheriff of Midaleſex, at that day re- 

turned to us, that the ſaid John and Richard were not One defendant 
fourd in his bailiwick ; whereupon on behalf of the unleſs the ation 
aoreſaid Thomas, it is ſufficiently teſtificd in our court ke as 


defore us, that the ſaid John and Richard do lurk and than four. 
kcrete themſelves in your county: therefore we com- 


"If 2 bill of Middleſex, Sc. has been already ſued out, the memo- 

nndum or w-rrant will not be again neceſſary, but add to the præcipe, 

ies! a bill of Middleſex was i ued rhe day of 1796, which 

T de a warrant for the officers not demanding it. 

0 N. B. The ac-etiam already done for the bill of Middleſex, will ſuit 
Wilt in ſubſtance, | 
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Process. 


d you, that you take them, if they be found in 
our bailiwick, and ſafely keep them, ſo that you have be | 
their bodies before us at Neſminſter, on Wednſte tha! 
next after 15 days of Eafter, to anſwer the ſaid Thom on 
of the plea and bill aforeſaid ; and have you then them Eaf 
this writ. | Witneſs Lloyd lord Kenyon at We minfler, and 
the 12th day of February, in the 36th year of our reign, Joby 
Mansfield and Wa, of ot 
Indorſe-on the back of the writ the attorney's nun- then 


and abode, the ſum ſworn to, and the day of the month, mini 


Lendon lat. tor Thomas Poſt againſt John Denn tr. u. reign 


for 80]. upon promiſes, returnable on Medneſday next ln 
after 15 days of Eaſer. Mak 
2d Mar. 1796. J. F. attorney inſtes 
Oath for 50l. per affidavit filed. f illued 
Take affidavit, writ, præcipe, and warrant to pto- In 


ſecute, to Meſſrs. Provaſt and Webb, King's Bench ol. the f 
fice in the King's Bench Walks, who ſign the ſame, 7 
pay 28. 6d. then to the ſeal office, No. 3, Inner Ten, f 
ple Lane, pay 7d. when it is ſigned and ſealed, if de- the re 
tendant is to be arreſted in London, take it to No. 10 the al. 
Grocers Alley, get a warrant thereon, pay 4d. if in Sur- 
rey, Eſſex, or Kent, pay 6d. any other county 28. 6d. 
VN. B. Meſlrs. Provoſt and Webb (ell theſe writs al- in the 


ready printed, or they may be had at the ftationen, If a 
and the warrant to proſecute as before ; they are printed meſae 
in the plural number, and it has been cuſtomary ts proceſs 

upon u 


add, if only one defendant, his name, with that of 
Richard Roe. „cn 
- The writ of latitat may be ſued out and made mt - 
turnable the ſame day. 4 Term Rep. 610. Oxlawv 
David/on. | 

Ordered, that no printed blanks or other writs be 
ſealed before the ſame are regularly made out and file 
up. R. H. T. 21 Geo. 2. 1747. | 

Ordered, that the ſeal offce be open in the foreno0! 
from eleven to ane, inſteau of from ten to twelve. AV. J. 
34 Geo. 3. 

If the defendant be not arreſted before the return, 
on the return day, then. iflue an alias, which is Cale 
an alias capias (the teſlatum part being leſt out), and 
ſigned and ſealed as betore; pay ſigning 2d. feal 76. 

George, Ec. to the ſheriffs of Lenden, greeting: Vs 
command you, as before we have commanded 50 
that you take John Denn, and Richard Roe, if they oy 

| 3 5 


8 
9 
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ts be found in your bailiwick, and ſafely keep them, ſo 
2 that you may have their bodies before us at Neſiminſter 


on Wedneſday next after three weeks from the day of 
Eafter, to anſwer to Thomas Poſt in a plea of treſpaſs; 
and alſo to a bill of the ſaid Thomas againſt the ſaid 
Jebn for 100. upon promiſes, according to the cuſtom 
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$i of our court, before us to be exhibited; and have there f 
„ ben dis writ. Witneſs Lind lord Kenyon at Ig. ; 


minſter, the 1 3th day of April, in the 26th year of our 


2323 RG 


«a reign. Mansfield and Way. 
— Indorſe the attorney's name and ſum fworn to. 


Make a præcipe as before, only ſay, © alias capias,” 
inſtead of “ latitat, and put the day the fir/t writ 
ilued at the foot. | 
In all continued writs, the alias muſt be tefted the day Alias when te 
the former was returnable ; Touchin's caſe, 1 Salk, be teſted, 
bbg.; the pluries the return-day of the alias. ; 
i the defendant is not to be met with before or on Pluries, 
the return-day, ſue out a pluries capias, which is like 
the alias, only inftead of the words, “ as before we have 
* commanded you, add, asg we have oftentimes com- 
% manded you.” Put the date of the firſt writ iſſued, 
in the præcipe. | 
If a term be omitted between the te/te and return of 1f term be omit= 
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rinted meſae proceſs, the cauſe is out of court. Therefore — hos the 

ary to proceſs ought to be continued from term to term ; but 2 1 

hat df upon writs of execution it is otherwile, as the cauſe | 
1 


Is come to its end. 1 Ld. Raym. 775. 2 Roll. Rep. 


(unleſs bail), Str. 1202. 
To anſwer to John Denn, who ſues as well for himſelf, If the forfeiture 
. : » be to the po 
apt * of the pariſh of A. in the county of B. in a — . a ** 
Upon general preceſi, where the party is ſerved with ot 
it, the plaintiff may declare gui tam, or as executor, &c. 
" and 2 Ar. 1232. Weavers? Comp. v. Forreſt, ſo, as aſſignee 


de . #42: 3/777; 347 3 
lade. To anſwer to John Denn, who ſues as well for our If on a gui tom 1 
ſmvereign lord the king, as for himſelf in this behalf in a *Rion« 1 

ats be % of debt. A plaintiff, qui tam, executor, aumini- ; 
1 fille) WY Krator, &c. need not name himſelf ſo in the proceſs 1 
vt 
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al 74 on a bail-bond, and the like where the proceſs is only 
e: WW © anſwer A. B. id. Vide title Da 
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The counties 


palatiae. 


Lancaſter, 


Cheſter, 


PRoezss. 


/ Counties Palatine. „ 
Before I proceed further, it may ſo happen, that 
the defendant is to be arreſted in one of the counties 


palatine, Ely, or other franchiſe. | 
There are three counties palatine, viz. Lancaſter, 

Chefter, and Durham; and Lord Coke ſays, that it is 

called a county palatine, not a comit? in reſpect of the 


dignity of an ear], but a comitatu & a palatio regis, 


becauſe the owner thereof, be he duke, or earl, &;, 
hath in that county jura regalia, as fully as the king 
had in his palace; from whence all juſtice, honors, 
dignities, franchiſes, privileges, as from the fountain, 
at the firſt lowed. The authority of thoſe that had 
county palatines was king-like, for they might pardon 
treaſons, &c. and judicial writs, and all indictments, 
were made in the name of thoſe perſons. Juſtices of 
aſſize, of goal delivery, and of the peace, have been made 
and aſſigned by commiſſion under the great ſeal of the 
county palatine. If an iſſue be joined in the K. B. or 
C. B. triable in the county palatine of Lancaſter, it 
ſhall be tried there, and remanded hither, The county 
palatine of Lanca/ter hath been a county palatine time 
out of mind. (ramp. Juriſd. 137. The king created 
the county of Lancaſter a county palatine. 50 Ed.; 
4 Inſt. 2C4. 

The writs out of the ſuperior courts, are directed to 
the chancellor or his deputy. 

The county palatine of Cheſter is a county palatine j 
preſcription, the moſt antient and honorable remaining 
at this day. Within this county palatine, andthe 
county of the city of Cheer, there is and antient) 
hath been a principal officer called the chamberlain of 
Chefter, who hath, and time out of mind hath had the 
juriſdiction of a chancellor, and the court of exchequer 
at M eſiminſter is, and time out of mind hath been the 
chancery court for the ſaid county, whereof the cham- 
berlain of Che/ter is judge in equity; he is alſo judge 
of matters at the common law within the ſaid county, 
for this court of chancery is a mixed court, : 

There is alſo within the ſaid county palatine, 2 ju 
tice for ters of the common pleas, and pleas of the 
crown, to be heard and determined within the {a 


county palatine, commonly called the chief juſtice of 


Cheſter. | Tis 


errone 
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The city of Cheffer was made a county of itſelf by 
K. H. 7. by letters patent. 


All writs iſſuing out of the ſuperior courts at Hei- | | 

ties minſter to the county palatine of Chefter, are directed | I 

ts the chamberlain of Cheſter or his deputy. 3 
fer, The county palatine of Durham is ſaid to have been Durham, * 
t is erected ſoon after the Conqueſt, and is parcel of the 1 
the biſhoprick of Purham, but it is a county palatine by 1 
eg15, preſcription. 4 In/t. 216. The juriſdiction of the biſhop \ ] 
&c, extends to all places between Tine and Teſe. In i 
Ling this county palatine, there is a court of chancery, which 1 
ors, is a mixed court, both of law and equity. Vid. 218. | 
tain, All writs iſſued out of the ſuperior courts at Mei- WM 
had minſler are directed to the biſhop or to his chancellor. Wo | 
rdon This court differs from the othets in this, that if an 
ents, erroneous judgment be given in chancery or before the Fr | 
es of juſtices of the biſhop, error ſhall be brought before the Ws | 
nade biſhop himſelf, and if he give an erroneous judgment, i 
f the error ſhall be ſued returnable in B. R. Hid. 218. 
B. of Theſe palatinate courts are ſuperior courts of record, 
r, it which exerciſe a juriſdiction within their own precincts 
zunty in as ample a manner as the courts of J/:/lmin/ler, 
time Cromp. 137. that they might have juſtice adminiſtered 
eated to them at home. Vent. 155. 
d. The writ of latitat runs into the ſeveral counties Latitat runs in 

palatine, for the meaning of the expreſſion, breve damini chele counties, 
ed to reg1s non currit, is not that the king's writs are not to 

be executed in ſuch places, but that the court cannot 
ine h) direct them immediately to the ſheciff, 2 Str. 108g. 
ining WAY dr. 191. 
d the In theſe counties palatine, in order to hold the de- To beid to bail, 
jent!y fendant to bail on proceſs iſſuing out of the courts at debt mult be 201, 


ain of “ ninſter, the debt muſt be (worn to amount to 201. 
ad the Bl ” #pwards ; II & 12 W. 3. c 9.; the arreſt is to be 
nequer made by the ſheriff or his bailiff, by virtue of a mandate 
en the from the officer, to whom the writ is directed. 
cham- George, &c. To our chamberlain of our county pa- I uitet Cher, 
judge ltine of Cheſter, or to his deputy there, gresting: bailable. 
ounty, WY Wbereas we lately commanded our ſheriff of Middle- 

x, that he ſhould take Richard Fenn and John Dee, if 
a juſ- ney ſhould found be in his bailiwick, and that he {1:0uld 
of tht keep them ſafely, ſo that he might have their bodies be- 
he faid bre us at Maſiminſter, at a certain day now paſt, to 
ſlice ef ver Fehn Denn in a plea of treſpaſs*, and alſe te 4 


*ul of the ſaid John te be exhibited againſt the ſaid Richard 
L 2 | for 


® The ac-eian. 


The 


148 


Præc ipe. 


To the county 
palatine of 
Durban. 


To the county 
palatine of 
Lancefler, ; 
Latitat runs into 
Durham, 


| Pkocess. 
for gol. upon gh, — to the cuſtom off our ctr 


before us: and our ſaid ſheriff at that day returned tg 
us, that the ſaid Richard and John were not found in 
his bailiwick ; whereupon on the behalf of the fait 
ohn Denn it is ſufficiently atteſted in our court before 
us, that the ſaid Richard and John Doe lurk and ſecrete 
themſelves in your county palatine; therefore we com. 
mand you, that by our writ under the ſeal of our ſaid 
county palatine, to be duly made, and to be directed 
to the ſheriff of our ſaid county palatine, you com- 
mand the faid ſheriff, that he take the ſaid Richard 
Fenn and John Doe, if they may be found in his ball. 
wick, and keep them ſafely, ſo that he may have their 
bodies before us at Veſtminſter on Wedneſday next after 
15 days of Eaſter, to anſwer the faid Zohiz Denn of the 
plea and bill aforeſaid. and have there then this writ 
Witneſs Lloyd lord Kenyon at Weſtminſter, the 120 

day of February, in the 36th year of our reign. 
Mansfield and Wa, 

Indorſe the attorney's name, place of abode, and the 
fum ſworn to, then fon and ſeal it as before, 

The præcipe for the office is as before, and warrant 
only in the margin put County palatine of Chektet 
&« Lat. for,” c. 

George, &c. To the reverend father in G „ 
divine permiſſion lord biſhop of Durham, or to his chan- 
cellor there, greeting (to the end of the recital of the bis 
of Middleſex) : Therefore we command you, that h 
our writ, under the ſeal of your biſhoprick, in die 
manner to be made and directed to the ſheriff of the 
county of Durbam, you cauſe the ſaid ſheriff to br 
commanded, that he take the ſaid Xichard Fenn and 
John Doe, if they may be found, &c. 

To our chancellor of our county palatine of Lancaſte! 
or to his deputy there, greeting (ſame as Cheſter). 

It was contended by the biſhop of Durham, that 89 
proceſs would run there, but from the exchequer; and 
his officer refuſed to iſſue a mandate on a /atitat: Ol 
motion for an attachment, this court declared, thil 
whatever might be the caſe, if it came properly befor 
them upon a claim of conuſance, or plea to the juriſt 
tion, yet they would never endure, that the offer 
ſhould refuſe to receive their proceſs, and made 
rule for an attachment againſt the officer abſolutt 


Cur, The true meaning of the expreſſion, breve * 


ing pl 
liber ty 
grante 

Thi 
franch 
puty t. 
proceſs 


Process, 


regis non currit, is, that the court cannot write directly 

to the ſheriff, as they do in other caſes. Chapman v. 

Maddiſon, Str. 1089. 
A latitat may be ſerved in the counties palatine, A latitat may be 

without having a mandate. 2 Barnard. 318. 337. 398. 6e. 


And. 199+ | | 
Of the Royal Franchiſe of Ely. 

It ſeems in ontient ſtatutes, Ely was called a county 

palatine, 33 H. 8. c. 10. 5 El. c. 23. but is now only carte 199. 
a royal francniſe, and ſituate in Cambridgeſhire. It was 
granted by H. I. to the biithop of Ely and his ſucceſ- 
{ors, of hearing and de'ermining as well civil, as crimi- 
nal pleas. This juriſdiction, the biſhop now exerciſes 
by his juſtices, by preſcription grounded on the ſaid 
grant. 4 Ia. 220. 

If a party who is ſued in the courts at Nminſter, 
plead that the lands lie, or that the cauſe of action aroſe 
within Ely, it will be bad, for he ſhould have demanded 
conuſance, which is all the juriſdiction a franchiſe has, 

Carth. 109. But it an action, that in its nature is 
joint, riſe partly within, and partly without the franchiſe, 
the franchiſe cannot claim conuſance. 4 Int. 220. 

Franchiſe and liberty are uſed as ſynonimous terms, Definition of 
and their definition is a veya privilege, or branch of franchiſe, 
the king's prerogative, ſubiiſting in the hands of a Finch L. 164. 
ſubject. Being theretore derived from the crown, 
they muſt ariſe from the king's grant; or in ſome 
caſes, may be held by preſcription, To be a county 
palatine, is a franchiſe veſted in a number of perſons 
to be incorporated, and lubſiſt as a body politic, with 
a power to maintain perpetual ſucceſſion, and do 
other corporate acts: and each individual member of 
ſuch corporation, is alſo ſaid to have a franchiſe or free- 
dom. Other franchiſes are, to hold a court leet : to 
have a manor or lordſhip paramount, to have waits, 

Oc. to have a court of one's own, or liberty of hold- 

ing pleas and trying cauſes, &c. to have a bailtwick or 2 lag. 120, 
liberty exempt from the ſheriff of the county, wherein the 
grantee only, and his officer, are to execute oil proceſs, &c. 

The ſheriff, at the requeſt and cotts ot the lord of a 
franchiſe, baving return of writs, ſhall appoint a de- 
puty to reſide in or near the fame, who, on receipt of 
proceſs, ſhall iſſue his warrant to tte lord of the fran- 
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chiſe, to execute the proceſs. Stat. 13 Geo. 3. e. In 
6. X 
Arreſt inlibertics And in thoſe particular liberties having return of 
— by writs (except upon a non omittas), the arreſt ſhould 
f regularly be made by the _ of the liberty, by virtue 
of a mandate from the ſheriff. But if there be a n 
omittas, the ſheriff may arreſt even in the liberty, with. 
out the bailiff thereof. | 
There are a great number of theſe liberties in Eng. 
land, as in the counties of York, Suſſex, Eſſex, Km, 
Middleſex, Huntingdonſpire, &c. therefore I thould ad. 
viſe the practiſer to iſſue a non omittas in the firſt in. 
ance, which will ſave time; particularly if he is to 
call on the ſheriff to return his writ. Vide my Office if 
Sheriff, 72. 443. 
If the ſheriff enter the liberty and arreſt the de- 
fendant, without a non omittas, the arreſt is good, 
though the ſheriff may be liable to an action. Gill. 


C. P. 27. | 
Non omittas, The non omittas is a writ directed to the ſheriff to 
what, enter into a liberty, where he hath made his warrant 
G to a bailiff of a liberty to execute a proceſs, and he 


hath made no return to him of what he hath done, 
For liberties muſt not be privileged to hinder or delay 
the general execution of juſtice, and if they, or their 
miniſters do neglect their duties herein, this court may 
intermeddle, notwithſtanding their privileges, to put 
the proceſs of this court in execution, that the law re 
ceive no obſtruction by them. 

The return of mandavi ballivo, which was formerly 
neceſſary, is now preſumed, and diſpenſed with; and 
the non omittas capias may be ſued out in the ff 
inſtance, which will be as follows: 

Non omittas George the third, by the grace of God, Qs. to the 
8 8 ſheriff of our county of Surrey, greeting: We com- 
mand you, that you omit not by reaſon of any liberty 
in your county, but that you enter the ſame, and take 
Richard Fenn and John Doe, if they may be found in 
your baillwick, and keep them ſafe, ſo that you may 
have their bodies before us at Meſiminſter, on Wednt- 
day next after fifteen days of Eaſter, to anſwer Fabn 
Acectiam. Denn in a plea of treſpaſs; and allo to a bill of the ſaid 
John to be exhibired againſt the ſaid Richard for 40l. 


debt, according to the cuſtom of our court before v5 
an 


ret ur. 


happe 
m 
Prece/ 
5 62 
inſert 
Other) 
104, 


PRocxkss. 


and have you there then this writ. Witneſs, &c. 12th 
day of February, in the 36th year of our reign. 

Make a præcipe as before, only ſay Surrey non omit= 
tas capias for, Sc. pay ſigning 28. 6d. ſeal 18. 2d. get 
2 warrant thereon as before. 

The king's writ runneth not into the Je of Man, 
nor into Guernſey, or Jerſey, yet the king's commiſſion 
extendeth thitner for redreſs of injuſtice or wrong ; 
but the commiſſioners muſt proceed according to law 


and juſtice of the iſles. 4 Ia. 285, 286. 


Of fuing out Proceſs not bailable. 


If the cauſe of action does not require bail, or you 
mean to ſerve the defendant with proceſs only, then 
the Hat. 12 Geo. 1. c. 29. enacts, ** That in all caſes 
where the cauſe of action ſhall not amount to 10l. or 
upwards, in any ſuperiar court, the defendant ſhall not 
be arreſted, but ſhall be ſerved perſonally with a copy of 
the proceſs.” And by 5 Geo. 2. c. 27. /. 4. That 
upon every copy of ſuch proceſs to be ſerved, ſhall be 
written an Engliſh notice to ſuch defendant, of the in- 
tent and meaning of ſuch ſervice, to the effect follow- 
ing: A. B. yon are ſerved with this proceſs, to the intent 
that you may by your attorney appear in his majeſiy's court 
of King's Bench, at the return thereof, being the 13th 
day of April next, in order to your defence in this action.“ 
And for which notice no fee thall be demanded. 

Nor ſhall any attorney charge more for the making 
and ſerving a copy of ſuch proceſs on defendant than 
58. 5 Geo. 2. c. 27. , 2. (be the diſtance what it may). 
And the name of the attorney who ſhall be immediately 
retained or employed, is to be indorſed on every ſuch 
copy to be ſerved, before the ſervice; ſ. 22. Vide 
1 Burr. 20. 

In the filling up proceſs not bailable, three things are 
to be obſerved. 1. In the netice, the very day of the 
return muſt be inſerted (and by original, though it 
happen to be on a Sunday). 2. The notice to appear 
mug be directed to the defendant by the ſame name as the 
proceſs, being particularly ſo expreſſed in the act of 
5 Ger, 2, 3. That the name of the defendant muſt be 
'njerted, as thus, Mr. A. B. you are ſerved,” &c. 
ounerwiſe the writ may be quaſhed on motion. 1 7/1; 
104. Bohema v. James. 

L 4 The 
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152 Process. 
May be ſerved on The defendant muſt be ſerved with a copy of the 
retura-day. proceſs and notice perſonally, and ſervice at any time 


on the return-day, though the court has roſe, is now 

held to be good ſervice; but it muſt not be ſerved by 

a perſon who cannot read or write, Maud v. Barnard, 
a 2 Burr. 812. 

Baron and fee. If it be againſt baron and feme, ſervice on the huſband 
is ſufficient for both; and it the buſband does not ap- 
pear for himſelf and wife, plaintiff may enter an ap- 
pearance for both. But it muſt expreſs in the notice, 
to appear for yourſelf and Ann your wife. 

Againſt wo. If the action be joint, viz. againit two or more 

| perſons, each muſt be ſerved with a copy of the pro- 
ceſs, and each muſt be named in the notice, but it is 
not neceſſary to ſhew the original, unleſs demanded, 

2 Str. 877. Caf. temp. Hard. 138. 

If the debt be It is ſaid, that if the debt be above ol. the notice to 

above 200. appear at the bottom of the writ is nat neceſſity, 
Willis v. Lewis, T. 16 & 17 Geo. 2. But in the common 
pleas it was held the contrary, Barn. 104. Coole“ 
Rep. 100. 142.; and the determination in the C. P. 
ſeems to be right and apreeable to the letter and ſpirit 
of the acts of 5 Geo. 2. & 12 Geo. 1. c. 29. 

1 Bill of Middleſex Middleſex, to wit. The ſheriff is commanded to take 

got beilable. you Brown and Richard Roe, if they may be found in 

5 is bailiwick, and ſafely keep them, ſo that he may 

5 have their bodies before the lord the king at Wemin- 

. fer, on Wedneſday next after 15 days of Ea/ter, to 

bk anſwer James Denn in a plea of treſpaſs, and that he 

| then have there this precept. 
; By Bill, 
Manfield and Way. 


John Brown, You are ſerved with this proceſs, to the 
intent that you may by your attorney appear in his maje/:y's 
: court of King's Bench at Weſtminſter, at the return 
thereof, being the 13th day of April next, in order to your 
defence in this aftion. © 
2d Mar. 1796. J. X. Inner Temple. 


A common George, Sc. To the ſheriff of Kent, greeting: 
lara. Whereas we lately commanded our ſheriff of Mid- 
dleſex, that he ſhould take John Denn and Richard 
Koe, if they ſhould be found in his bailiwick, and ſafely 
keep them, ſo that he might have their bodies before 


us at Veſtminſler, at a certain day now paſt, to 22 
| T homaz 
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PROCESS. 


Thomas Pot in a plea of treſpaſs. And our faid 
ſheriff of Middleſex at that day returned to us, that 
the ſaid John and Richard were not found in his baili- 
wick; whereupon, on the behalf of the ſaid Thomas, 
it is ſufficien'ly teſtified in our court before us, that 
the ſaid John and Richard do lurk and ſecrete them- 
ſelves in your county : Therefore we command you, 
that you take them, if they ſhall be found in your 
bailiwick, and them ſafely keep, ſo that you may have 
their bodies before us 2: /eftminſfler, on Wedneſday 
next after 15 days of Eaſter, to anſwer the ſaid Thomas 
of the plea aforeſaid: and have you then there this 
writ, Witneſs Lloyd lord Kenyon at W:/tminfler, the 
12th day of February, in the 36th year of our reign. 
Manfield and Way. 

Mr. John Denn, You are ſerved with this proceſs, to 
the intent that you may by your attorney appear in his ma- 
jeſty's court of King's Bench, at the return thereof, bang 
the 13th day of April next, in order to your defence 
in this action. 

This writ is ſigned as before, and ſealed. N. B. A 
precipe alſo muſt be made out for the office, thus: 
Kent, Latitat for Thomas Poſt, again? John Denn, 
Tr. returnable on Wedneſday next after 15 days of 
after, J. K attorney, 2d March 1796. 

The alias and pluries in names muſt purſue the lati- 
tat, Corbett v. Bates, 3 Term Rep. 660. or proceed- 
ings will be ſet aſide. 

Indorſe the name and place of abode of the plaintiff's 
att:rney, and the day of the month, on the back. Then 
make an exact copy, or get a printed one at the 
ſtationer's, fill it up, and ſerve the defendant perſon- 
ally with it. 
| Notice was to appear 14th day of June without ſay- 
ing in//ant, or expreſling the year; the court held, that 
it muſt be the next 14th of June, and held it right. 
Weavers' Comp. qui tam v. Foreſt, 2 Str. 1233. 

A copy of meſne proceſs was ſerved on defendant, 
wich on the backſide thereof was dated at a day to 
come (29 May 1745), and even after the return of it; 
the proceſs itielf was ſo likewiſe. Motion to ſet writ 


* Preecutors, admirifirators, aſſignees, and the like, need not be deſcribed 
 ſxch in the proceſs, when a ſervice is only required. 2 Str. 1232. 
upon general proceſs, plaintiff may declare in a ¶eciai character, but 

dor vice verſa, Merg: v. Ferd, E. 25 Ces. 3. 
I aſide. 
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The word 

© treſpaſs"* may 
be uſed in all ac- 
tions, where 
only the party 

is to be ſerved, 


Four defendants 
may be put in 
though the ac- 
tions be ſeparate, 
2 Term Rep. 268. 
Ree v. Cock, 


Netice, 


Præcite. 


Alia, 


Notice on pra- 
ce's need not ex- 
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Defendant 
ferved with 
latitat in Mid- 
dleſex held 
good. 


Defnition, 


The reaſon why 
called bail, 


Beil and maine 
prize, the dif- 
ſercuce. 


Special bail. 


PRockss. 


aſide. Per Curiam : The indorſement of the date on the 
baek of the writ is no part of the writ, the teſie being 
right is ſufficient. Took nothing by the motion, 
Coleby v. Norris, 1 Wilſ. qi. E. 18 Geo. 2. 

It does not appear more objectionable to ſerve x 
latitat in Middleſex than in any other wrong county ; 
if it give per ſonal notice to the party, it is ſufficient, 
provided it be not a bailable proceſs. Rule refuſed to 
ſet aſide the proceedings, becauſe a latitat was ſet ved in 
Middleſex. Kelly v. Shaw, 6 Term Rep. 74. 


Special Bail, 


BAL, ballium (from the French Lailler, which 
comes from the Greek Batu, and ſignifies to 
deliver into hands), is uſed in our common la for the 
freeing or ſetting at liberty one arreſted or impriſoned 
upon any action, either civil or criminal, on ſureh 
taken for his appearance at -a day and place certain, 
Bract. b. 3. tract. 2. c. 8. 

The reaſon why it is called bail, is becauſe by this 
means the party reſtrained, is delivered into the hands 
of thoſe that bind themſelves for his forthcoming, in 
order to a ſafe keeping or protection from priſon ; and 
the end of bail is, to ſatisfy the condemnation and ſis, 
or render the defendant to priſon. 

Bail and mainprize are often uſed promiſcuouſly in 
our law books as ſignifying one and the ſame thing, 
and agree in this notion, that they ſave a man from in- 
priſonment in the common gaol, his friends undertaking 
tor him before certain perſons for that purpoſe autho- 
rized, that he ſhall appear at a certain day, and anſwer 
whatever ſhall be objected to him in a legal way. 
2 Haw. Pl. Cr. c. 88. 4 Inft. 180. The chief dif- 
ference is, that a man's mainpernors are barely Is 
ſureties, and cannot impriſon him themſelves to ſecure 
his appearance, as his bail may, who are looked upon 
as his gaolers, to whoſe cuſtudy he is committed, and 
therefore may take him upon a Sunday, confine him 
until the next day, and then render him, 6 Mad. 231. 
Lord Raym. 706. 12 Med. 275, 

Special bail are two or more perſops who undertake 


generally, or in a ſum certain, that if the defendant be 
| convicted, 


the 
ing 


On. 
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SPECIAL Bail. 


convicted, he ſhall ſatisfy the plaintiff, or render hĩim- 
ſelf to the cuſtody of the marſhal. Generally there 
are but two perſons who become bail for a defendant. 
The party bailed is delivered by the law into the 
cuſtody of thoſe who are his bail, and who are to an- 
{wer the party, if they do not produce the principal to 
do it. . 
Special bail are abſolute, or de bene eſſe : they cannot Abſolute or 
be taken ab/olutely, without conſent ot plaintiff or his ee. 
attorney. X. M. 1654. / 7, 8. 
After notice given they become abſolute, if no ex- 
ception within 20 days. R. A. 16 Car. 2. 


How to proceed after Bail. bond given. 


Where the defendant has been arreſted or diſcharged How to proceed 
out of cuſtody, upon giving a bail-bond to the ſheriff, —_ —_— 
at the return of the writ, he muſt, to diſcharge ſuch : 
bond, appear thereto, namely, by putting in ſpectal bail, 
or, as it is termed, bail above; ſo called, in contradif- 
tinction to the ſheriff 's bail, or bail below ; nor can he 
render himſelf in diſcharge of ſuch bond without ff 
putting in bail above. 5 Burr. 2683. Harriſon v. Da- 
dies. a 
This bail may be put in for the purpoſe of rendering May be put is 
the defendant (by his own deſire) previous to the return do tender. 
of the writ. 

It may be put in by the defendant's attorney, in con- Sheriff, &e, 
ſequence of his underteking; or by the ſheriff or his 
bail, for their own indemnity. Vide 2 Str. 876. Ber- 
chere v. Colſon, 


I ho may not be Bail. 


By rule M. 1654, no attorney ſhall be bail for a No attorney's 
defendant in any action, R. M. 14 Ges. 2. nor his clerk hell be 
clerk. Bologne v. Vaughan, Cowp. Rep. 228. Vide — * 
Dougl. Rep. 466. But if a pecſon, who by the rules 
of the court is not permitted to become bail, ſhall be 
put into the bail-piece, and not excepted to, the plaintiff 
cannot take an aſſignment of the bail- bond, and proceed 
T” it, as if no bail had been put in. bid. En 
No feerifF's rfficer, bail:ff, or other perſon concerned No hheriff's 
in the wa Doggy * be permitted to be bail _— Ac. hall 
In any action or ſuit depending in this court, nor per- : 
lons outlawed after judgment. R. M. 14 Geo. 2. 

The keeper of the Peultry Compter was rejected. Dougl. 
Rep, Hawkins v. Magnall, 466. So Marſhalſea crurt 
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When to put in 
bail in Londen or 
Middleſex. 


If the laſt of the 
four days happen 
on a Sunday. 


How to put in 


ſpecial bail by 
bill, 


SPECIAL Bail. 


officers, and a ſerjeant at mace, thoueb he be a ſum. 
moning officer to warn juries 1 Black. Rep 709. 
Perſons convicted of perjury, (and he may be aſked if 


he has not ſtood in the pillory,) 4 Term 
objectionable, Hex v. Edwards. 


ben to put in, in London or Middleſex, 


It is ordered, that where any defendant ſhall be ar. 
reſted by the ſheriffs of London or Middleſex, by procels 
iſſuing out of this court, and ſhall give to ſuch ſheriff 
a bail-bond for his appearance on the day of the re. 
turn of ſuch proceſs, ſuch defendant ſhall have leave 
for four days after that return, to put in good bail, at 
the iuit of the plaintiff in ſuch proceſs ; and within that 
time all proceedings upon the bail-bond to the ſheriff 
ſhall ſtay F. M. 8 Ann. 

The four days are reckoned in this court excluſrue; 
and if the 4a of the four days happen on a Sunday, then 
the defendant has all Monday to put in his bail. 2 Str, 
782. Stredley v Sturt. 


How to put in Special Bail by Bill. 


The defendant having been arreſted and put in bail 
to the ſheriff, the firſt ſtep to be taken to get rid of the 
bond is, to put in bail above; to do which, apply fora 
ſhort copy of the writ at the office where the writ was 


p. 440. ate 


ſigned, or at the ſheriff's office, together with the ſun 


Memorandum to 
be delivered on 
putting in ſpe- 
cial bail to the 
Judge's clerk, - 


Huſband and 
wite. 


ſworn to, for that will be wanted in the future ſtage of 


the buſineſs. Then get a ſpecial bail-piece at the ſta- 
tioner's, pay for the ſame 28. 1d. inſert the name of 
the county the ſame as that in which the writ iſſued; 
and the bail are to be to houſekeepers, who can juſtify 
in double the ſum ſworn to, after payment of all their debts. 

The act ot 25 Geo. 3. c. 80. enacts, That every at- 
torney, at the time of putting in bail, ſhall depoſit is 
the hands of the judge's clerk the memorandum or mi- 
nute of his warrant to defend, ſtamped with a 28. bd. 
ſtamp, which the judge's clerk is to receive gratis; Ws 
is to deliver over the ſame to the proper officer, Sect. 25 

In an action againſt huſband and wife, the huſbaus 
alone is liable to be arreſted, and ſhall not be diſcharge! 
until he have put in bail for himſelf and wife. 1 Lal, 
49.—If the wife be arreſted by me/ne proceſs, ſhe ſhall 
be diſcharged on common bail, whether ſhe be arreſted 
fongly, or jointly with her huſband. Cra. Fac. 445 


1 Lev. 216. But if her coverture be doubtful, or — 


SPECIAL Bait. 


has been truſted as a feme ſele by her own acknowledg- 
ment, ſhe muſt find ſpecial bail : fo if ſhe have a ſepa- 
rate maintenance by deed, 5 Term Rep. 682. for ſhe 
ought to have a permanent fund, out of which ſhe can 
latisfy her creditors, 

A feme covert was diſcharged out of cuſtody becauſe 
ſhe was arreſted without her huſtand, though the writ 
was ſued againſt both, and non eff inventus returned as 
to the huſband; Edwards v. Rourke and wife, 1 Term 
Rep. 486. ; for a feme covert has no property of her 
own ;z and if it were permitted to arreſt her, ſhe might 
de impriſoned for life. Per A/hhurt, J. 

In the Court of King's Bench. 
Middleſex, 7 FJ. K. is retained to defend by John 
to wit, ones as his attorney, at the ſuit of 


Jeſeph Sparks. 

Entered or filed of record, ( J. X. defendant s at- 
this day of in the vor ey 0 F oe 74 an 
26th year of King Gee. 3d. _ 2 ) by AH. his 


Bail above may be put in at a judge's chambers on 
a dies non juridicus, that day is conſidered as a day for 
ſuch buſineſs. Baddeley v. Adams, 5 Term Rep. 170. 
fer Cur. 

If time ſhould be wanted to put in bail, a ſummons 
may be obtained for that purpoſe, and the judge will 
grant it on terms of putting plaintiff in the ſame ſlate, 
he would have been, had the bail been put in in time, and 
half an hour's attendance is ſufficient. 

Eaſter Term, in the zoth year of 


the reign of king Geo, III. 
Mansfield and Way 


Middleſex,  Fohn Jones is delivered to 
to wit, bail on a cepi corpus 


to 
Jobn James, of Love- lane, 
Londen, mercer, 
and 
Jeep Madden, of Fleet- 
Areet, London, hoſier. 


. 2 At the ſuit of 


ſworn to Jaſenb Sparks. 


L 100. 
18 April 1796. 
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Notice of bail, 


Notice, what it 
ought to con- 


SPECIAL Bait. 


Take the bail, and bail- piece, to one of the judge's 
chambers in Serjeants Inn, Chancery- Lane, and the 
clerk will take the recognizance as follows : | 

% You do jointly and ſeverally undertake that, if John 


* Jones /hall be condemned in this action, at the ſuit of 


« Joſeph Sparks, he hall ſatisfy the cofts and condemna- 
& tion money, or render himſelf to the cuſtody of the mar- 
* ſhal of the Marſhalſea, or you will do it for him. 

e Are you content? 

Pay the clerk 4s. in term-time, in vacation 5s, ; 28 
ſoon as you have done this, give notice in writing of the 
bail being put in, to the plaintiff 's attorney, purſuant 
to the following rule: 

Every attorney of this court, who ſhall put in any 
ſpecial bail before any juſtice of this court, de bene eſe, 
upon a cepi corpus, ſhall give notice thereof without de- 
lay to the plaintiff or his attorney. M. 16 Car. 2. 
be) Joſeph Sparks, plaintiff, 
In the King's Bench. and 

Jchn Jones, defendant, 

Take notice, that ſpecial bail was this day put in for 
the defendant in this cauſe, before the Honourable Mr, 
Juſtice Greſe“, at his chambers in Serjeants Inn, Chan- 
cery-lane, London; and the names are, Fohn James, of 
Love-lane, London, merchant, and Joſeph Wadden, of 
Fleet flreet, London, hoſier, dated the 18th day of April 


1796. 
18 Vour's, &c. 
J. K. Attorney for the defend- 
a ant, Inner Temple. 
To Mr. G. H. Attorney for the plaintiff. 


If they are the ſame as are bail to the ſheriff, then 
you add, “and they are the ſame, as are bail to the ſheriff.” 

Notice of bail on an arreſt, ought to be not only by 
a note given of the parties names who are to be bail, but 
alſo of their addition, trade, ſub/tance, and place of abode, 
that ſo they may be more eaſily inquired after by the 
plaintiff, or his attorney. 11 Mod. 2. Alſo it is ne- 
ceſſary to intitle the cauſe, and name the freet they 
live in, for the pariſb has been held too wide a deſigna- 
tion. Loft. 72. 194. A notice given in the name of 
one of the plaintiffs only, where there are joint plain- 


tiffs, bad. Jbid. 237. 


The judge before whom put in. 


Of 


plaint 
again 
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Of excepting to the Bail. 
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If the plaintiff be diſſatisfied with the bail above, and If died 
they be not the ſame as are bail to the ſheriff, he muſt ex- Vith the ball, 
cept againſt them within twenty days after notice given, 
otherwiſe ſuch exception is void, purſuant to the following 


rule: 


It is ordered, that no exception to ſpecial bail put in 
before any juſtice of this court ſhall be made for the 
future after twenty days notice given of ſuch bail being 
put in, according to the courſe of this court; and ex- 
cption after that time made, ſhall be void and of no force. 


R. H. 8 Ann. 


Exception muſt be in writing entered in the judge's 
book, before whom the bail was taken; and the entry 
in the judge's book is thus, I except again/t theſe bail.“ 
G. H. plaintiff's attorney. And the notice to the de- 
fendant's attorney will be, naming the cauſe, ** Have 
« excepted againſt the bail put in for the defendant in this 


6 cauſe.” 


To Mr. C. D. Attorney for the defendant. 


G. H. plaintiff's Attorney. 


That in every action in this court, where ſpecial 
bail is put in, and an exception entered againſt the ſaid 
bail, and notice of ſuch exception is given in writing to 
the defendant's attorney, the defendant ſnall procure 
his ſaid bail to ju/tify, (if the notice be given in term 
time,) in four days after ſuch notice ; or ſhall add other 
bail who ſhall juſtify within the ſaid four days; but if yacatione 
ſuch exception be entered in vacation-time, and notice 
thereof be given in like manner, the bail put in, or 
other additional bail, ſhall juſtify en the firſt day of the 
ſubſequent term. R. E. 5 Geo. 2. 


Of juſtifying Bail. 


After the plaintiff's attorney has entered his excep- 
tion, and given notice thereof to the defendant's attor- 
ney, the bail (to diſcharge the bond) muſt perſonally 
appear in court within the time limited by the rules 


thereof, and juſtify 


themſelves (in caſe they do not 


mean to render the defendant), and the plaintiff may 
Oppoſe them by his counſel ; if it appear they are in- 
ſufficient, the court will reject them, and leave the 
to proceed upon the bail- bond, or 


Plaintiff at liberty 
againſt the ſheriff. 


Il 


If 


Exception to 
bail to be made 
within twenty- 
davs after notice 
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Same bail. 


Notice of the 
fame bail juſti- 


fy 1 5 · 


Sittings in Ser- 
jeauts Inn Hall, 


Now adjourned 
to Weſtminſter, 


When bail are 
out of court. 


April 1796. 


SPECIAL BAIL, 


If the ſame bail are to juſtify, as have been put in, 
and notice given thereof, one day's notice is ſufficient for 
the juſtification, and ſuch notice may be given on Fri. 
day for Saturday, or on Saturday for Monday; the form 
of fuch not:ce will be as follows: 


Joſeph Sparks, plaintif, 
and 


John Jones, defendant, 

Take notice, that the bail already put in for the de. 
fendant in this cauſe, and of whom you have had no. 
tice, will on Saturday next juſtify themſelves, in open 
court, H/e/tmin/ter-hall, in the county of Middleſex, a: 
good bail for the ſaid defendant ; dated this 2oth day of 


In the King's Bench. - 


Your's, &c, 
J. K. Attorney for the defendant, 
To Mr. G. H. Attorney for the plaintiff, 


Ordered, That the court do fit in Serjeants Inn Hall, 
in Chancery Lane, every morning during term from half 
paſt eight, tiil ten, to take juſtification of bail, and hear- 
ing motions of courſe, and diſ-harging of inſolvent 
debtors ; and that on Mondays, Fridays, and Saturdayi 
it do zdjourn from Serjeants Inn to Meſiminſter-Hal, 
to tranſact the uſual buſineſs (except the above). E.T, 
28 Geo. 3. 1788. 

N. B. This was on account of Warren Hoſting!'s 
trial, and the bail do attend before half paſt nine. 

Ordered, That the fittings of this court in Serjeants 
Inn Hall, from and after the laſt day of this term be 
adjourned : and it is further ordered, that all the buſineſs 
heretofore tranſacted at Serjeants Inn Hall, be done in 
the court at I giminſter-Hall; where one of the judges 
will fit durivg term time, every morning at half paſt 
nine, for the purpoſe of taking the juſtification of bail, 
and diſcharging inſolvent debtors, &c. and that no bail be 
permitted to juſtify after ten of the clock. R. 7. 
31 Geo. 3. 

Warren Haſiings's trial ended this term. 

If the bail do not juſtify within the time limited by 
the rule, and no further time is given by the court, 
they are out of court. Nor can they juſtify after the 
rule upon the ſheriff to bring in the body 1s expired, 
without leave of the court. Loft, 72. 187, per Cur, 
N. 25 Geo. 3. T. 24 Geo, 3+ 
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This court (H 7 Ges. 3. in Smith v. Trinder) Three bail juſti- 
where the bail were to jultify in 4000l. ſuffered one fied, Loft, 252, 
bail to juſtify in 40001. and two other in 2000l. each. 

Hell, 169. 

Sometimes it ſo happens. that one of the bail cannot 3 pray a 
attend, or that there be ſome objection to hinder the further day, 
juſtification z in that caſe, you may ju®ify the ane, and 
pray two days further time to put in, and juſtify another 
in the room of the one rejected. 


Of adding freſh Bail, and juſtifying. 

If the bail already put in, do not mean to juſtify, Of adding fret 
then you may add two more to thoſe already put in on bail. 
the bail-piece, and give notice of juſtifying them on 
the ſame day; but ſuch notice muſt be given two days 
excluſeve of ſuch juſtification ; as for inſtance, exception 
is entered againſt the bail on the 19th of April; notice 
is given to Jp the 23d, you muſt deliver ſuch notice 
on the 21ſt. So that the notice is excluſive of one day, 
and incluſive the other: Monday for Wedneſday is good; 
Saturday for Monday will not do for added bail, as Sun- 
day is reckoned no day for this purpoſe; Friday for 
Monday is good. 

In the King's Bench. 


Toſeph Sparkes, plaintiff, 
Between and 
John Jones, deſendant. 

Take notice, that Aaron Moſes, ot Duke's-place, Notice of adding 
Lindon, merchant, and George Duke, of Hatton-ftreet and juſtifying, 
near Holborn, in the county of Middleſex, broker, will, 
on Saturday next,. add themſelves to the bail already 
put in for the deſendant in this cauſe ; and at the ſame 
ume will juſtify themſelves in open court, Meſiminſter- 
ball, in the county of Middleſex, as good bail tor the 
lad defendant : dated the 211t day of April 1796. 

Your's, &c. 
| J. K Attorney tor defendant, 

To Mr. G. H. Attorney for plaintiff, 

Theſe may be added the ſame morning you juſtify in May be added in 
court; pay 28. each name, but mind and have the bail- — 2 
piece in court to give the maſter ; therefore on the pre- : 
ding evening get it of the judge's clerk, or he will at- 
lend with and deliver it to the maſter; pay him 28. 6d, 

You may put in bail, and juſtify at the ſame time by May put is and 
ding notice for that purpoſe, two days excluſive of the rt 
GY; which is done as follows: fill up a bail- piece, EI 
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Notice to add 


SPECIAL BAIL. 


take it to the judge's clerk, who will take the recogni. 
Zance ; pay 4s. and 2s. 6d, for delivering it to the 
maſter in order to juſtify ; have affidavit of ſervice of 
notice ready, which give to council to move. 

If you add only one perſon to the bail already put in, 
and he with one of the other juſtifies, then your no. 
tice will be as follows: a | 

oſe arkes, plaintif, 

In the King's Beneh. 77 = 
John Jones, defendant, 
Take notice that E. F. of, Sc. will on Saturday 


one, and juſtify, next, add himſelf to the bail already put in for the de. 


How to juſtify 
n court. 


a N. on R. 
$ W. 3 {C}, 


Rule for allou- 


fendant in this cauſe, and that he, together with 70h 
James, one of the bail already put in for the ſaid de. 
fendant, and of whom you have had notice, will at the 
ſame time juſtify themſelves in open court, 1/2/tmin/ler- 
hall, in the county of Middleſex, as good bail for the 
ſaid defendant; dated this 21ſt day of April 1796. 
Your's, &c. 
F. K. Attorney for defendant, 


To Mr. G. H. Attorney for plaintiff, 
How to juftify in Court. 


In the evening beſpeat bail-piece at the judge's cham- 
bers, and the clerk will deliver it to the maſter in 
court; pay 28. 6d. get an affidavit of the ſervice of 
ſuch notice ſworn, and on the back indorſe the names of 
the plaintifF and defendant, with ghe counſel's name, 
&« to move to juſtify the within bail,” give it to counſel 
with 10s. 6d. and he will move it; take your bail in 
court to the maſter; the officer ſwears them, and the 
raſter aſks if they are worth double the ſum ſworn to, 
after payment of all their debts*, for which pay the 
officer gs. z in the evening go to the clerk of the rules, 
and he will draw up the rule for the allowance of the 
bail; pay 48. ſerve copy on plaintiff's attorney after- 
wards; get the bail - piece of the maſter's clerk, and file 
it with Mellrs, Proveft and F/ebb. 

Bail was put in and juſtified, but the rule for the al. 


enc of the bail Jzyance of it was not ſerved, bailwas oppoſed, and an at- 


muſt be crawn 
up, or an attach- 
ment may be 


tachment againſt the ſheriff was obtained for not bring- 
ing in the body. Motion to ſet it aſide, Lord Kenym 


had 2gaiaſt the Bail is not regularly put in till the allowance of it 


iherif}, 


be ſerved, and it is of importance that all the ſteps pte- 
ſcribed by the practice of the court ſhould be followed : 
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« it we were to ſuffer this exception to prevail, it would 


p enable the defendant's attorney to put into his pocket, 
thoſe duties which belong to the revenue. The King v. 
n, Sheriff of Midaleſex, 4 Term Rep. 493. Rule diſcharged. 
o next after in the 36th year of king 
Geo. 3d. | 
ff. artes) Upon reading the affidavit of H. B. it is or- Role for the a. 
v. Yadered, that the bail put in for the defendant lowance of bail, 
Jones. ( this cauſe, who have this day juſtified 
lay themſelves in court, be allowed, and the bail- piece 
e. filed on the motion of Mr. Marriott. Hy the Court. 
hn N. B. The bail-piece is given to the matter at the 
Je. time of the juſtification in court, who takes it to his 
the office, the defendant's attorney ſhould get ſame from 
er- the maſter's clerk, and file it with Meſſrs. Proveft and 
the Mb within 20 days; but if the defendant 1s in euſ- 


tody at the time of the juſtification, they will not ſign the 
ſuperſedeas, for his diſcharge, until it be filed with them, 
nt, in that caſe file it forthwith, 
In the King's Bench. 


Foſeph Sparkes, plaintiff, 
and 


Between 
| John Jones, defendant. 

a7. C. clerk to E. H. of, c. attorney for the deſend- ä 
[ y ant in this cauſe, maketh oath and faith, That he did of juſtification, 
0 on the 14th day of November inſtant, perſonally ſerve 
es of J. X. the plaintiff's attorney, with a true copy of the 
wy notice hereunto annexed, 
a 1 
1 " If you ſerve the ſervant of plaintiff's attorney or 


las clerk, ſay, „Served Mr. J. K. the plaintiff”s attorney 
in this cauſe, with a true copy of the notice bereto an- 


F 2 : nexed, by delivering the fame to the clerk or ſervant of the 
ales ' faid J. K. at his houſe in Serjeant's Inn, Fleet-ſtrect.” 
f the In order to ſave this trouble and expence, where the pig, at- 
* attorney certifies the bail are good to plaintiff's attor- torney may con- 
4 fle ney, and he can rely on his word, this mode of juſtifi- ſent. 

cation is diſpenſed with; and the bail are taken to a 
j al- Judge's chambers to juſtify by conſent; pay 28. The 
an at- court have held the fee of 10s. 6d. improper to be re- 
ring ceived for the conſent. 5 
engine Bail put in by one attorney for the defendant, and Bail put in by 
Ti ta; of juſtification given by a new attorney, not al- 1 
; pre- owed by the court; the bail ſhall not be permitted to va by ance 
wed: Jutify ; and the mafter certified, that by the eſtabliſhed ther, nor good, 
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If one be ex- 
cepted to, and 
another added. 


Exoneretur 
Nunc pro tune, 


Moſt apply in 
proper time. 


Landed property 


in Jemaica does 
not qualify to 
juſtity. 


Oppofing bail, 


on what grounds 


they will be re- 
jected, or not. 
R. M. 14 Geo. 2. 
Cowp. 828. 
Doug]. 450.466, 
Black. 799. 

4 Term Rep, 
440. 4 Burr, 
9526. 


ſolvency of one of the bail, was held time | enough, 
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practice, a party cannot change his attorney without 
leave of the 3 or a 1 41. Dougl. Rep. 211, 
Macpherſon v. Robinſon. 2 Black. Rep. 1323. V, 
De 2 .. / * 

If one perſon be excepted to as bail, and another 
added, the name of the former may, with leave of the 
court, be ſtruck out of the bail- piece at any time be- 
fore ſcire facias. Sayer's Rep. 58. And proceedings 
as to him may be ſtaid after ſcire facias brought, hid, 
309. till then he is not exonerated, 1 Black. Rep. 462, 

One of the bail had not juſtihed, and a motion was 
made to ſtay proceedings againſt him, which was 
granted; but his name fill remained on the bail-puc, 
after two ſci. fa.'s and nibils returned, an exoneretur was 
ordered to be entered nunc pro tunc. Humphry v. Let, 
4 Burr. 2107. 

Mr. J. Yates ſaid, where a bail had not juſtified, he 
muſt apply in proper time, to have his name ſtruck out 
of the bail- piece; and in //Uhinſon v. Lomax it was 
ſaid, it was time enough for him to apply when he firlt 
finds himſelf attacked. bid. 

In . v. Tubb the court ſaid, as he was excepted 
to and refuſed to juſtify, he might reaſonably think he 
was no longer bail, therefore application after an in. 


1 Wil. 337- 
Mr. John Calendar, a merchant, came to juſtify as 


bail, the ſum he was required to juſtify in was ooo. 
and he regularly juſtified in that ſum incluſive of his 
landed property in Jamaica. He was objected to the 
including his landed property in Jamaica. The court 
thought the objection a good one; becauſe his landed 
property in Jamaica is not liable to the proceſs of this 
court. Boddy v. Leyland, 4 Burr. 2526, cantra 
1 Black. Rep. 444. | 


Of oppoſing the Bail. 


Generally, bail are oppoſed on ſeveral grounds, 2 
that one of them is an attorney, an attorney's clerk, 
(heriff's officer, keeper of a priſon, marſhalſea court 
officer, ſerjeant at mace, ſummoning officer to warn 
juries, an outlawed perſon, or one convicted of per- 
jury; foreigner, if he has no property in England; ot 
that there is ſome miſtake in the notice to juſtify; 


namely, that it ſhould have been given 1s days ou 
vious, 


tranſt 
pendi 
therec 
ſuch ] 
take t 

Set 
to ma 
taken | 
to take 
touchi 
third c 
to take 
felony, 
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vious, inſtead of one; that the bail have aſſumed names 
that are either feigned or belong to other perſons :— for the 
puniſhment of ſuch bail. Vide 21 Fac. I. c. 26. ſ.2. 
4&5 M. & M. c. 4. ſ. 4. 1 Str. 384. But the court 
will not vacate the proceedings againſt the party per- 
ſonated, until the offender be convicted; 1 Vent. 301. 
nor can a conviction take place, until the bail- piece be 
filed, 2 Sid. go. that they are not houſe-keepers: if they 
be, the rent paid is immaterial, though under 10l. 
Lift. 148.; nor is it neceſſary they ſhould have been 
aſſeſſed to the poor's rate, ibid. 328. Not being worth 
double the ſum ſiborn to, after payment of all their debts. 
Under this head may be ranked bankrupts, who have 
not obtained their certificates; or ſuch as have been 
twice bankrupts, and not paid 158. in the pound, Moun- 
tain v. Wilkins, M. 24 Geo. 3: Laſtly, after the expira- 
tion of the rule to bring in the body. Loft. 438. High- 
way v. Tyers. M. 20 Geo. 3. ; but they may render in 
diſcharge of themſelves, on the day the rule expires. 


Of putting in Bail in the Country, and 
tranſmitting it. 
By 4 5 NV. & M. c. 4. The chief juſtice, &c. 


of the different courts, and chief baron, may, by one 
or more commiſſion, empower perſons, other than 
common attornies and ſolicitors, as they ſhall think fit, 
in all and every the uſual ſhires and counties, to take 
aud receive recognizance of bail, as perſons ſhall be will- 
ing or deſirous to acknowledge in any action depend- 
ing in the ſaid courts, in ſuch manner and form, and 
by ſuch recognizance or bail. piece, as the juſtices and 
barons have uſed to take the ſame; which ſhall be 
tranſmitted to the court where ſuch action ſhall be de- 
pending, who upon affidavit made of the due taking 
thereof, by fome credible perſon at the taking thereof, 
ſuch juſtice or baron ſhall receive the ſame; and to 
take but 28. for ſuch recognizance. 

Sect. 2. Power is given to the juſtices and barons 
to make rules for juſtifying ſuch bail by affidavit, duly 
ahen before the ſaid commiſſioners, who are empowered 
to take (ame, and alſo to examine the ſureties on oath, 
touching the value of their reſpective eſtates. The 
third clauſe empowers juſtices of aſſize in their circuit 
to take ſuch bail; the fourth and laſt ſection, makes it 
felony, for one to bail in another's name. 
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The chief juſ- 
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empower perſons 
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rules for juſtify. 


ing by affidavit, 
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Bail-piece, when 
to be tranſl. 


Miited, 


Book to be kept, 


Plaintiff to ex- 
cept within 20 


deus. 
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Sia days ta put 
in bail in the 
country, 
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This ſtatute was to prevent the inconveniency that 
was at common law, for before that time, bail was 
taken de bene eſſe before the judge, and if not excepted 
toin twenty davs, then ſuch bail ſtood. 

By rule 8 . 3. It is ordered, that all bails taken by 
any commiſſioner within forty miles di/tant from Londen 
and W:ftmin/ter, ſhall be tranſmitted to the chief juſtice, 
or one of the juſtices, within eight days after the cap. 
tion; above the diſtance of forty miles within fifteen 
days after caption, unleſs all of them be in their cir. 
cuits, and then as ſoon as any one of them ſhall be te- 
turned to chambers, 

That the commiſſioner is to keep a book for enter. 
ing the names of ſuch bail taken, and the plaintiffs, as 
in the bail-piece, with the name of the defendant's at- 
torney, and the time of taking. 

That the plaintiff's attorney may apply to the com- 
miſſioners book for the names, and if inſufficient, may 
except againſt them within twenty days after tranſmitted, 
and notice to plaintift's attorney of the caption: and 
in that caſe, defendant muſt either put in better bai, 
or the cognizors of ſuch bails muſt juſtify themſelves in 


court, either by affidavit taken before ſuch commuſſuner 


that took the bail, or. by oath made in court, or before 
one of the judges of the ſaid court, | 

The affidavit of the caption ſhall be made before one 
of the judges, or ſome perſon who ſhall have power to 
take affidavits in cauſes depending in this court, 

Affidavit to he, that they are houſekeepers, reſpec- 
tively worth ſo much (mentioning the ſum they are 
bail for) after all their debts are paid, or excluſive of 
all debts or demands due from them to any perſon ct 
perſons whatſoever. N. on ſaid rule, 

In caſe of arreſt of any detendant in any county df 
this kingdom (except London or Middleſex ), by procels 
iſſuing out of this court, ſuch defendant ſhall have 
leave for ſix days to put in good bail, after the return ul 
ſuch proceſs, without any proſecution whatſoever to de 
made in the mean time on the bail- bond to the ſheriff, 
R. M. 8 Ann. 

Notwithſtanding the rule 8 JF. 3. I conceive tht 
bail- piece muſt actually be filed with one of the judges, ® 
the 6th day after the return of the writ, or the bond ma 
be aſſigned, purſuant to the fiat. 4 & 5 Ann. c. 19. 
and yotice given, if the proceedings be by bill, but i 


the bail be taken before the return of the writ, and it 
« again 


Toh 


grocer 
bail fo! 
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With th 
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vacation time, then the days of tranſmiſſion may be 
attended to. Notice ſhould be given. If the bail be 
acknowledged before a judge of aſſize, no affidavit is 
neceſſary upon the tranſmiſſion, the clerk keeps the 
bail-piece, and enters ſame in the judge's book on his 
return to town. Notice muſt be given. 


How to put in Bail before a Commiſſioner. 


Fill up the bail- piece on a 2s. ſtamp, parchment as 
in p. 157; take it with the bail to a commiſſioner of the 
court, who will take the recognizance, for which you 

ay 28. only; and it is uſual to have an affidavit en- 
groſſed on treble 6d. paper of the due taking the bail 
before ſuch commiſſioner, to which is annexed the 
bail-piece, and ſworn before a commiſſioner for taking 
affidavits, but not the perſon authorized to take ſuch bail. 

| Peter Rix, plaintiff, 


In the King's Bench, and | 
Jahn Doe, defendant. 
Thamas Jones, of Newport, in the county of Bucks, 
gentleman, maketh oath. and faith, That the recogni- 
zance of the bail or bail-piece hereunto annexed, was 
duly acknowledged by John Brown of Newport afore- 
ſaid, grocer, and 7ames Rogers of the ſame place, far- 
mer, before E. F. Eſquire, the commiſſioner, who 
took the ſame in this deponent's preſeace the 
day of laſt paſt, 
Sworn, Sc. * 
Alſo it is uſual for the attorney in the country to ſend 
to his agent at the ſame time, an aj/idavit of ju/tification, 
Peter Rix, plaintiff, 
In the King's Bench. and 
John Doe, defendant, 
John Brown of Newport in the county of Bucks, 
grocer, and James Rogers of the ſame place, farmer, 
bail for the defendant in this cauſe, ſeverally make oath 
and ſay; and firſt, this deponent John Brown, for him- 
ſelf ſaith, That he is a houſekeeper in Newport afore- 
ſzid, and that he this deponent is worth 200]. over and 
above what will pay all his debts: And this deponent 
James Rogers for himſelf ſaith, That he is a houſe- 
keeper in Newport aforeſaid, and is worth 200l. over 
and above what will pay all his debts. | 
On receipt of which, the agent files the bail-piece, 
with the warrant or memorandum to defend, as before 
M 4 mentioned 


How to put in 
the bail, 


Affidavit of due 
taking bail in 
the couatty to be 
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28, ſtamp. 
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28. ſtamo. 

N. B. May be 
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mentioned in ſtat. 25 Geo. 3. c. 80. and the affidayit be 
of the due taking thereof, with one of the judges of the th 
court, for which he pays 5s. in term, and 18, more in pl 
vacation, and gives notice to plaintiff's agent, and at ju 
the ſame time, he uſually ſends a copy of the affidayit of R 
juſtification, i aA be 

| Peter Ris, plaintiff, 
In the King's Bench. and ve 

John Doe, defendant, 

Notice of ſuch Take notice, that the bail-piece in this cauſe, with 


bail and affiiavit the affidavit of the due taking thereof, was this day 
— roo with filed with the right honourable Lloyd lord Kenyon”, at 
a his chambers in Serjeant's Inn, Chancery-lane, London. 
Dated the day of 1796. 
Your's, Ec. 
| T. S. agent for defendant, 
To Mr. R, C. agent for the plaintiff. 


N. B. Some practiſers add the names to the notice 
of the bail, it may be done either way. 


Of Exception and uſtification. 
Exception, and The plaintiff's attorney may except againſt them the 
notice of juſtifi- ſame as in London and Middleſex, within twenty days 
tion. . . 8 E i 
and notice muſt be given of juſtification as before, only 
add the words, by affidavit.” Affidavit is to be 
made cf the ſervice of notice, and counſel to move; 
take affidavit and bail piece into court if not filed; if 
it is, beſpeak it of the judge's clerk, pay 28. 6d.; then 
give a brief to counſel te move to juſtify, and the clerk 
of the papers reads it, for which you pay 9s. to the 
officers of the court, rule for allowance of the bail 4s. 
Within what In town as well as country cauſes, when the bail i 
time bail. piece completed, the bail- piece muſt be filed within tun 
—— days after, by the attorney who puts it in, under the 
penalty of 40s. Trin. 13 Car 2. lt the bail is juſtifed 
in court, apply to the maſter's clerk for the bail-piece; 
if juſtified at chambers, get it at the judge's chambers, 
pay the clerk 1s. and file it with Meſſrs. Provoſt and 
Webb. | 


What is a Waiver of Juſtification. 


In caſe the declaration be delivered before the bai 
have ju/?ified, and not indorſed thereon, that the ſame 
is delivered de bens eſſe, or conditionally ; (or if the ſame 


„ The judge with whom the bail-picge is filed, 


be 
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be filed in the office, and the notice does not fate that 
the ſame was filed de bene eſſe, or conditionally;) or if 
plaintiff demands a plea, theſe will be a waiver of the 


juſtification of the bail. NV. en R. V io Gee. 2. 
Reg. 2. (b). R, M. 8 Ann, So if he declire in chief 
before bail put in, it is a oni ver of the bail. 

Taking an aſſignment of the bail- bond, is not a wal- 
ver of the exception. Salk, 97. 


If the ſame Bail to the Sheriff become Bail above. 


If the ſame perſons who are bail to the ſheriff, be- 
come bail above, and the plaintiff conceiving them to 
be inſufficient, is deſirous of a juſtification, he muſt enter 
his exception, and give notice as before directed, that 
the defendant may juſtify if he thinks fit, and ſerve 
the ſheriff with a rule to return the writ (if this be not 
done previous, and which always may be done on the 
return day of the writ). If it be already done, and the 
ſheriff has returned cepi corpus, then he may ſerve the 
ſheriff with a rule to bring in the body: But if the de- 
fendant neglect to juſtity his bail, on the day the rule 
expires, (or render, ) the plaint'ff may the next day, move 
for an attachment agaiult the ſheriff for his contempt, 
in not obeying the laſt rule. And fo it will be if he 
does not obey the firft rule. Vide title Proczeding 
againji the Sheriff in this caſe. 

Rule to bring in the ody expired the 21ft November 
1785. No bail put in till Saturday the 19th. Notice 
of ſuch bail, and to juſtify, was given for the 21ſt, 
being Monday. Defendant on the Monday came with 
his bail, and the notice being deficient (dunday Being 
beld as no day), detendant prayed time for two days, 
which was granted ; freſh notice was given for the 
[edneſday. Bail came to juſtify, and was oppoſed by 
Mr. Baldwin, who alledged that the rule to bring in 
the body expired on the Monday preceding, and that 
tne two days granted by the rule was a ſurpriſe on the 
court, Mr. J. Buller: he fnittt notice was thert, and 
the rule to bring in he body expiring on the Monday, 
the court ought not to have granted the rule, tor Sun- 
day is no day, But if it had been for Bail already put 
i», notice on Saturday to juſtify Monday would have 
been good. Therefore court refuſed to let the bail 


juſtify, Overton's bail, Mich. T. 26 Geo. 3+ 
Of 
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Of Filing the Bail-piece, 

Every bail taken before or upon the continuance-diy, 
is a bail, and to be filed of the preceding term; and 
every bail taken after the continuance-day, is a bail, and 
to be filed of the ſubſeguent term, and not otherwiſe; 
but where new bail are added to the other bail taken 
on or before the continuance-day, in ſuch caſe new bail 


ſhall be taken and filed as of that term in which 


the bail was n put in. NV. on R. E. 5 Ges. 2. 
I Salk. 100. 

If no exception to bail is made within proper time, 
the defendant may make affidavit of the ſervice of 
notice, that ſuch bail put in, upon the back of the bail. 
piece (for which oath no fee is to be taken), aud file 
the ſame with the maſter, R. M. 16 Car. 2. 

It is ſaid by a learned author, that where a defendant 
is in cuſtody of the ſheriff or marſhal in a long vaca- 
tion, ſuch bail muff ju/!ify themſelves in open court, be- 
fore the defendant is entitled to his diſcharge, ſo that 
if the plaintiff will not conſent to a juſtification at 
chambers, the defendant muſt lie in priſon till the next 
term. The practice is not ſo in this court, for he may 
juſtiſy for this purpoſe, on the uſual notice, before a judge 
at his chambers, and the plaintiff may oppoſe the bail, 
A great benefit to priſoners. 


As to the Bail of an Alien. 


The bail in theſe actions obtained rules why an 
exoneretur ſhould not be entered on the ſeveral bail- 
pieces, the defendant having been ſent out of the king- 
dom under the alien bill, 33 Geo. 3. c. 4. the ground 


of which was, that no blame was imputable to them to 


render the principal; it does not appear in what ſtage 
the cauſes were. Lord Kenyon, The bail only engaged 
for the principal in the then ſituation of the parties; 
but it is now become impoſſible for them to render the 
principal, and this impoſſiblity does not ariſe from any 
act which they could control, but from an operation of 
an act of parliament, I heſe bail therefore, to whom 
no fault or negle& whatever is imputable, ought not 
to ſuffer in conſequence of an act which was paſſed for 
the benefit of the public. AÞbur/ft, F. The plaintiffs 


bave no reaſon to complain of our granting theſe ap- 
3 plications, 
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plications, for even if they had ſeverally proceeded to 
judgment, and charged the defendant in execution, he 
might equally been ſent out of the kingdom, Court 
were about to make the rule abſolute ; but Bower ſug- 
geſted, that they ſhould require affidavit from the bail, 
that they had no effects in their hands belonging to de- 
fendant, out of which they could repay themſelves in 
the event of the ſeveral plaintiffs recovering, and that 
they were not indemnified. R. Ab/. on condition only, that 
the bail produced ſuch affidavits. Merrick v. Vaucher, 
Hampe v. Same, Lazard v. Same, 6 Term Rep. 50. 

This was a ſimilar application, the plaintiff produced 
an affidavit that defendant had depoſited a draft for 
1000!., the amount of plaintiff's demand, on Drum- 
mond and Co, the bankers, with his attorney, who had 
indemnified the bail, the court ſaid that the diſcloſure 
made, evinced the propriety of the diſtinction laid down 
in the former determination, and diſcharged the rule. 
Coles v. De Hayne, 6 Term Rep. 52. 

On the trial a verdict was obtained for 1000l. 
Motion to exonerate the bail on payment of the 100ol. 
depoſited, on affidavit they had no other effects in 
their hands out of which they could pay coſts; on 
ſewing cauſe, it was inſiſted that as the bail had choſen 
to defend the action with a view of taking the chance 
of a verdict in their favor, they ought to pay coſts; of 
this opinion was the court, and diſcharged the rule, 
b Term Rep. 246 S. C. 

As to exonerating bail, and rendering, Vide title 
Proceedings againſt Bail. 


Bail- Bond. 


Of the Proceedings on the Bail. Bend. 


THE taking an aflignment of the bail-bond is a 
voluntary act of the plaintiff, therefore he ſhould 


be well convinced of the reſponſibility of the bail, for 


by making his election to take the bond, he thereby 
diſcharges the ſheriff, and cannot afterwards reſort to 
him either to return the writ, or bring in the body. Vide 
1 ii, 223. Salk. 99. Ld Ray. 722. 
If bail above be not duly put in, or when excepted 
to, they do not juſtify in due time, the bond is forfeited ; 
an 


But if the alies 
has left proper, 


- the bail muſt 


PAY. 


If they try th 
cauſe. 
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London or 
Middleſex. 


Country, 


The days rec- 


koned, 


When rule to ſet 
proceedings aſide 
for irregularity 
and ſtay pro- 
ceedings in the 
mean time is ob- 
tained, the pro- 
ceedings are ſuſ- 
pended for all 
purpoſes till the 
rule is diſ- 


charged. 


Bair-Bonp, 


and the plaintiff may either take an aſſignment of 
it, or proceed againſt the ſheriff for not bringing in 
the body, at his election. 

If he rules the ſheriff to bring in the body, he can. 
not proceed to aſſign the bond, becauſe he has made 
his election to proceed againſt the ſheriff; but contrary, 
if he only rules to return the writ. 

In London or Middleſex no bail-bond can be put in 


| ſuit, until four days after the return of the writ. R. N. 


8 Ann. 

If the arreſt be in any other county or city, then not 
till fix days after the return of the writ. Ibid. 

A latitat was returnable on VWedneſday, and, on de- 
bate, held that the bond could not be aſſigned until 
after Monday; for the four days are to be one incluſny 
and the other exclu/rve; and where the fourth day is 
Sunday, the party has all the next day to put in bail, 
2 Str. 914. Did. 782. Bullock v. Lincoln. 

If the plaintiff has accepted an aſſignment of the 
bail-bond, the court will not grant him a rule upon 
the ſheriff to return the writ. 1 7/lſon, 223. Ladirihe 
v. Stone. 

A rule having been obtained to ſhew cauſe, why the 
bail-bond ſhould not be given up to be cancelled, on 
filing common bail on the inſuffictency of the affidavit 
to hold to bail, and why all proceedings ſhould not be 
ſtaid in the mean time; 28 Jan. 1791, the rule was 
diſcharged, the affidavit being ſufficient, On a ſub- 
ſequent day another queſtion arofe on the effect of the 
rule relative to the ſtaying of the proceedings ; for on 
a ſuppoſition that as the rule was diſcharged the pro- 
ceedings were not ſuſpended for any other purpoſe than 
that of diſpoſing of the rule, the plaintiff took an 
aſſignment of the bail- bond at the expiration of the time 
that the defendant originally had to put in bail. Cut 
(after conſuiting the maſter) agreed, that the pro- 


_ ceedings were totally ſuſpended by an act of the court, 


Sheriff, at the 
yequeſt of plain - 
tiff, to aMzn the 
bail-bond, 


and made the rule abſolute to ſet afide the bail-bond, 
having been made too ſoon. 
N. B. The defendant had the ſame time to put it 
bail after the rule was diſcharged, as he had before, 
Swazne and another v. Crammond, 4 Term Rep. 170- 
By flat. 4 & 5 Ann. c. 16. ,. 20. it is enacted, 
that the ſheriff, at the requeſt and coſts of the plain. 


tiff, or his lawful attorney, ſhall aſſign to the plats 


| BaiL-BonD, 
the bail-bond, by indor/ing the ſame, and atleſting it 


under his hand and ſeal in the preſence of two or more 


credible witneſſes; which may be done without any 
ſtamp, provided the affignment ſo indorſed, be duly 


flamped before any action brought thereon; and, if forfeited, 


the plaintiff may, after ſuch aſſignment, bring an ac- 
tion thereupon in his own name, and the court may 
give ſuch relief to the plaintiff and defendant in the 
original action, and to the bail, on the ſaid bond, as 


ſhall be agreeable to juſtice and reaſon ; and each rule 


of court ſhall have the effect of a defeazance to ſuch 
bail- bond. ; i 

If the plaintiff die before the taking of aſſignment of 
the bond, proceedings thereon will be ſet aſide. 
Hutchinſon v. Smith, 7 Mod. 240. 

If the bail are not put in, or if excepted againſt, and 
do not juſtify in due time, the plaintiffs attorney (if 
the writ be in Middleſex) may apply to the ſherift s 
office in Took s Court, Curſitor-ſtreet, if in London, to 
the ſecondary's office, in Grocer's Alley, Old Jewry, for 


tze aſſignment of the bond, and, on payment of 5s., 


the under-ſheriff aſſigns the ſame, But if the writ be 
in the country, then he mult apply to the under-ſheriff 
there, who ſends the ſame to his agent; the uſual 
charge is 6s. 8d. The ſheriff may aſſign the bond in 
any county. Str. 727. Gregſon v. Heather. 


Of the Action on the Bond. 


No aQtion can be brought before the bond is forfeit- 
ed, and before the writ is ſued out, the aſſignment muſt 
be ſtamped with a double 6d. purſuant to the act, /, 20. 
but the bail nor the principal are not to be held to ſpe- 
dial bail, for that would occaſion bail ad infinitum. 

N. B. The plaintiff is generally named aſjignee to 
the ſheriff, and the action muſt be brought in the ſame 
court wherein the original writ was ſued out; for that 
court only hath jurifdiction and cognizance of the ac- 
tion, 3 Burr. 1923. Walton, aff. v. Bent, 1 Burr. 
642. otherwiſe the parties could not have the relief in- 
tended by the ſtatute, Proceed exactly the ſame as in 
common caſes, 

But if the ſheriff bring an action himſe{f on the bail- 
dond, he may bring it in a drferent court, than that 
where the original action was. H. Black. Rep. 631. 

3 | If 


If plaintiff die. 


Aſſignment of 
the bond, 


No action on the 
bond, till it is 
forfeited, nor in 
there to be 
ſpecial bail. 


If fheriff fus on 
the bond, 
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debt under a 
commiſſion, as 
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W If the plaintiff himſelf ſue as aſſignee of the bond, he 
may lav the venue in any county. Str. 727. Ld. Ray, 
1455. Gregſon v. Heather. 
Execvtors of 'T he bail-bond may be ſued by the executor of the 
. aſſignee. | | 
It an attorney be in the bond, the action muſt be 
brought in the ſame court where the proceſs was iſſued; 
for by his entering into ſuch bond, he wwarves his pri- 
vilege, whether ſued jointly or ſeverally. Barnes, 117, 
therefore he may be ſued as a common perſon, 


If an attorney in 
the boad. 


When the Bond is to fland as a Security. 


In cafe the defendant by neglect has ſuffered the 
plaintiff to take an aſſignment of the bond, and he has 
loft a trial; if he would wiſh to try the cauſe, he muſt 
move the court for that purpote on a ſpecial affidavit 
containing merits, it be in term time; if in vacation, 
he may apply and obtain a judge's order, which will 
be granted, upon putting in and perfecting bail, paying 
the coſts incurred, receiving a declaration in the original 
action, pleading iſſuably, and taking ſhort notice of trial, 
fo as not to delay the plaintiff, and conſenting, in cafe the 
plaintiff has loft à trial, that the bond land as a ſecurity. 
But this court has not yet ſaid, that the plainuff ſhall 
take judgment on the actions upon the bond, although 
the practice in the common pleas be ſo, which is very 
expenſive. 

Writ was returnable in Ea/er term, bail- bond 
3 taken, and no proceedings thereon till October 24, 
5 — when the bond was aſſigned, and ſpecial bail was put 
in the original in the next day. It was inſiſted that plaintiff ought to 
2 ion for two have delivered a declaration de bene eſſe, and thereby 
281 quickened defendant. But the court held, he was not 

bound ſo to do, and that defendant was in the firſt fault, 
whereby plaintiff loſt a trial; ſo defendant was forced 
to let the bail-bond ſtand as a ſecurity. Str. 1262. 

Merryman v. Carpenter. 
The plaint ff The defendant was on 18th July 1783 arreſted on 
had proved his a bill of Middleſex, and returnable on Thurſday next 
after the morrow of All Souls, and gave bond; he became 
bail was not put A bankrupt before the return of the writ, and the plain- 
in purſuant to tiff 12th of Augu proved his debt: the defendant did 
= var gw not put in bail above, as he ought, four days after the 
plaintift taking return, nor did the plaintiff proceed by filing a de- 
claration: 


The bond ſhall 
and as ſe» 


Bair-BonD. 


claration: the defendant not having obtained his cer. 


tificate, plaintiff, goth April 1784, took an aſſignment 
of the bond, ſued out and ſerved writ thereon, and de- 
clared iſt May. Defendant laid theſe facts before the 
court, and moved to ſet aſide the proceedings; upon 
ſhewing cauſe, it was alledged, that the caſe in 2 Str. 
1262. was in point: and on the part of the defendant, 
it was contended that the plaintiff not having delivered 
2 declaration within two terms, he was out of court, 
and therefore ought not to take the bond; and that his 
having proved his debt under the commiſſion, he had 
waived all proceedings. But the court held, that no- 
thing was a performance of the condition of the bond, 
but putting in bail above, and diſcharged the rule, 
Carmichael v. Chandler. 

Bail were put in on the 22d Nov. 1794; exception 
on the 23d and the bail were not juſtified. — The plain- 
tiff took the bond on 7th January, and on 21ſt of 
ſame month, the bail not having juſtified, ſurrendered 
the principal. Rule why the proceedings on the bond 
ſhould not be layed on payment of coſls on ſhewing cauſe, 
the caſe of Harriſon v. Davis was cited, Curiam. The 
practice now ſettled is in favor of the preſent applica- 
tion on payment of coſts: for that the plaintiff had 
the body of the defendant, which is all that he 
could have had, if the bail had juſtified before they had 
ſurrendered the principal, and therefore there Was no 
injury done to the plaintiff. Rule abſ. Meyſey v. Car- 
nell, 5 Term Rep. 5 34. 

The facts were in Harriſan v. Davis, as ſtated by 
Mr. Kenyon in M. T. 1770, That defendant had becn 
arreſted, and gave à bail-bind, after which and before 
the return of the writ, he had ſurrendered hiinfetf to the 
ſheriff, The court held, that nothing can be a per- 
formance of the condition of the bond but putting in 
bail. 5 Burr. 2683. and diſcharged the rule why the 
proceedings on the bond ſhould nat be flayed with coſas. 

Motion to ſtay proceedings on the bail-bond on pay- 
ment of coſts, and the ſum ſworn to, (E. T. 1774,) 
it 2ppeared by the plaintift's affidavit, that he might 
"ave proceeded to trial. the fittings after laſt Hilary 
In, that defendant did not die until after that time, 
Cur, held the practice to be, that where the plaintiff 
Might baye had judgment againſt the original defend - 

ant, 


— 
175 
the eſſicaeent 
(although two 
nad ot; 


terme had etap 
ſed), was held 
good, 


What perform. 
ance of the bond, 


Proceedings 
ſiayed on the 
bond on payment 
of coſts, though 
the bail ſurrender 
the principal 
without having 
juſtified, 


Surrender to the 
ſheriff after baile 
bond given, bad. 


Where plgntiff 
might hab hd - 
judgment againſt 
the principal, 
bail are lizble 
on the bond, 
though he die. 
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ant, the bail below are liable for the whole debt and 
cofts, and here he might have had ſuch judgment. Rule 
diſcharged. Orton & al. aſſignees, v. — et al. bail 
of Bedford, Cowp. Rep. 71. 

I'defendant dies. But where the defendant dies before the plaintiff 
could have had judgment againſt him, if there has been 
no delay in putting in and perfecting bail, the court 
will relieve the bail on payment of coſts only. bid, 

There are no proceedings in the original action, 
after the aſſignment of the bail-bond. 
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When bond is If writ be returnable at a day out of term, the bail. 

void. bond taken on it is void, and that without plea. Str. 
399. Milli v. Bond. Therefore may be ſet aſide on 
motion. 


Bi] tothe ſhe- The bail to the ſheriff may, at the return of the 
r f ma fut in wit, put in bail before a judge (againſt the defendant's 


— 
3 - * YR — 

. . . 
& * — 9 


7 bail, and may . 3 

5 tender defend. Conſent), in order to perform the condition of the 
5 ant. bail-bond; and may take up the defendant, and ſur. 
i render him in diſcharge thereof. Str. 876. Berchere 
i v. Colſon. | 

** Terms on which the Court will flay Proceedings on the 
Fi ' Bond, where no Trial is loft. 


Bail may render Bail may now render the principal after bond a. 
— figned and before jultification; and afterwards may move 
. ta ion. to flay the proceedings againſt th:m on payment of col. 
10 Edwin v. Allen, 5 Term Rep. 534. So is the practice 
in the Common Pleas, 

The rule in this caſe is, that whenever the defend- 
ant is guilty of a neglect in not putting in bail in due 
time, by which the bond becomes forfeited, the netic? 
(in caſe the party means to put in bail in order to ſtay 
the proceedings on the bond) ſhould be, that he will 
put in and perfect bail, and the plaintiff may oppoſe 
the bail in court, without its being a waiver of thc 
bond. Boldero v. Gray, Cow. 769, 

Immediately, on the bail being ſerved with proceſs, 
give notice to put in and perfect bail (two days); on 
the ſame day bail is perteted, move the court (it in term 
| time) to ſtay the proceedings, (on en affidavit that 
i are put in and juſtified,) againſt the bail on payment 
j coſts; and in the mean time all proceedings be ſtayed 
| again{t them, This motion is made in the original at- 


tion. It is a rule niſi; draw up the rule for the allow- 
| ance 


LI 


Batt.- Bonn. 177 


ance of the bail with the rule niſi, and ſerve them both 
together 3 then proceed afterwards to make the latter 
rule abſolute; get the coſts taxed and paid, otherwiſe 
plaintiff may proceed, But if it is in vacation time, 
then put in bail above, and take out a {ſummons in the 
original action to ftay the proceedings againſt the bail 
on payment of the colts, which pay as ſoon as taxed. 

If the plaintiff has been delayed in the action the 
court will impoſe terms on the defendant of pleading 
iſuably, &c. taking ſhort notice of trial for the laſt ſitting 
in the term, or if the trial is poſtponed until after the 
term, of giving judgment as of the term, in caſe a verdict be 
given for the plaintiff. in fact to put the plaintiff in 
tie fame condition he would have been, in caſe bail had 
been put in, in due time, 


If the Bend be aſſigned irregularly, how to | proceed. 


If the bond be irregularly ſigned, move the court How to proceed 
to ſet the proceedings afide for irregularity, upon an — 
afhdavit, ſtating the particular facts, “ the writ having 1 
« iſſued returnable on, & c. defendant's arreſt, bail being 
e put in above on ſuch a day, and notice given, that the 
« bail were ſerved with writs returnable, &c. and that 
«* the bond was affigned ſuch a day.” | 

If the court ſtay the proceedings on the bond, the Cannot „dead in 
defendant is not at liberty to plead in abatement, but abatement. 
in chief. Salk. 519. Nor will the court order the 
bond to be delivered up to be cancelled, on the ground 
of a miſnomer. 3 Term Rep. 572. Salter, qui tam, v. 

Shergold. 

The irregularity may be in the writ, as a bad re- If irregularity in 
turn in the affidavit, or in the arreſt, exception to the the writ or am̃- 
bail, or to the bond itſelf, or that it was put in ſuit be- _ a * 

. . . . . bl 0 
fore it became forſeiteq; in either of theſe caſes the ir- 
regularity mult be ſtated in the affidavit, and a copy 
of the writ itfelf, if that is complained of, ſhould be 
annexed, fo of the affidavit to hold to bail. 
| Tf an aſſignment be made of the bond and proceed- if principal die 
ings be had againſt the bail even to judgment and exe- between the = 
cution againſt them, where the principal died between —— 
the arreſt and the return, day of the writ, court will ſet day proceedings 
ſame aſide. Hutchinſon v. Smith, 8 Med. 240 So if it dene has been 
the bond be aſligned after the death of the original de- 2 
ſeadant, the court will ſtay proceedings againſt the after des h of 
bail. ut if it appears that the plaintiff knew not of Priacips\. 


N the 
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the death of the principal, the bail ſhall pay coſts, 
1 Com. Dig. 492. 374. King lon v. Holloway, 
What is a waiver After regular bail put in, if the plaintiff except to 
of proceeding on them, it is a waiver of the proceedings on the bail. 
_ bond. Allowed by the maſter to be the univerſal 
practice. Cowp. 769. Boldero v. Gray. 


Of the Proceeding againſt the Sheriff to com- 
hel him to return the Writ, and bring in 
4 the Body. 


II appears by the 13 Edw. 1. c. 39. C23 H. 6. . 

10. that ſheriffs of the different counties were very 
tardy in returning their writs in due time; and by the 
former ſtatute it is ordained, ** that a complaint ſhould 
be made to the juſtices, and a writ ſhould go unto them t 
inquire, whether ſuch writ was executed or not; and if 
executed, and not returned, the demandant ſbould have hi 


oF damages awarded.” _ 

KH By the latter, «© if fheriffs return upon any perſon, 
4 cepi corpus, er reddidit fe, they ſhall have the bodies at 
Þ the return of the ſaid writ,” 


By rule, Zafter, 6 Fac. 1. Every ſheriff ſhall, 
after term, return into court all writs, and in default er- 
pect judgment for contempt.” 

Notwithſtanding which, ſheriffs, bailiffs of liberties, 
and their deputies, delayed execution of proceſs, and 
return thereof; for preventing of which, a rule was 
made in Mich. term, 1654, whereby the court ordered, 
& if it ſhould appear that any ſuch officer ſhould wilfuly 
delay the execution or return of proceſs, or execution, Ot 
having levied money, ſhould detain it after the return, bt- 
fides the ordinary courſe 7 amerciament, &c. an attacb- 
ment, &c. ſhould be as the caſe requires,” 

Special bailiff If a ſpecial bailiſf be appointed on the nomination of 
appointed, ſheriff the plaintiff, the latter muſt take the conſequence of 
neec not retur the act of the former; therefore the plaintiff cannot 


— 1 
* 


9 call on the ſheriff to return his writ, if he ſhould, the 

1 ſheriff may move to diſcharge the rule. De Morandi 
N v. Dunkin, 4 Term Rep. 119. 

a If bond If he accepts the aſfignment of the bond, and the 

albgned. bond is valid, he cannot rule the ſheriff; but if the 


bond is void, he may then rule the ſheriff. Ld. Brocit 
v. Stone, 1 U 7%. 223. a 


SHPRIFF, 
Hutu to proceed to compel Return of Writ. 


Ordered, that unleſs every ſheriff ſhall return every 
writ iſſuing out of this court directed to him, and bring 
into court the body of every defendant taken by virtue 
of ſuch writ within fix days next after the ſervice of a 
rule of this court upon ſuch ſheriff, or his underheriff, 
for the returning any ſuch writ, or bringing into court 
the body of any ſuch defendant, an attachment Mall 
iſſue againſt ſuch ſheriff, without giving a day to ſhew 
cauſe againſt ſuch attachment. R. T. 5 & 6 Geo. 2. 

Ordered, that every rule to be made for the ſheriff 
of Middleſex and the ſheriffs of Landen to return writs, 
or to bring into court the body of any defendant, be 
made for ſuch ſheriff, &c. to return ſuch writ, and 
bring into court the body of ſuch defendant, Sc. within 
tour days next after ſervice thereof. 

N. B. This rule made no alteration as to other 
cities, towns, or counties, therefore they have fix 
days as heretofore. 

t is ordered, that in future all writs ſhall be returned 
by the ſheriff on the day on which the rule for returning 
the ſame ſhall expire; and in default thereot, the plaintiff 
ſhall be at liberty to move for an attachment on the 
next day. R. M. 32 Geo. 3. ä 

This rule aroſe out of the caſe of The King v. The 
Sheriff of Surrey, where the ſheriff had not returned 
the writ till the morning of the 7th day, but before the 
ſitting of the court. To remedy which, the above rule 
was made, 

If the plaintiff be diſſatisfied with the bail taken by 
the ſheriff, he may, upon the return day of the writ, 
get a rule from the clerk of the rules to return the 
lame; pay 48. 6d. ſerve copy on the deputy ſecondary 
(Fin London), the office in Grocer's Alley, if in Mid- 
aleſex, at the ſheriff's office, on Mr. Burchall, or Mr. 
Cater ; ſhew the original rule (on which copy put the 
oiacer's name who arreſted the defendant), and at the 
expiration of the rule, go to the treaſury chamber, 
Weftmin/ter- hall, ſearch the cuſſos brevium there, for 
return of the writ; if no return, move for an attach- 
ment againit the ſheriff upon this affidavit; 

A. B. of, Sc. maketh oath and faith, that he did 
an the 13th day of April inſtant, ſerve Mr. Burchall, 
$40 15, or acts as the deputy ſheriff of the county of 

N 2 Midaleſex, 
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Sheriff to return 
writs and bring 
the body within 
fix days. 


Sheriffs of Lon- 
don and Middle« 
ſex to return 
writ and bring 
in the body in 
four days. 


Sheriff to re- 
turn the writ the 
day on which 
the rule expires, 


How to compel, 
&c, 


Aff dzvit of fer. 
vice of the rule 
and f-archatine 
cuſtos breviums 
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Service on the 
agent, 


Election of the 
plaintiff to pro- 
ceed by taking 
out the ſecond 


tu e, or the bond. 


How rule to be 


ſerved, 


Rules muſt keep 
pace with the 
defendant's time 
to put in bail. 


SHERIFF, 


Middleſex, with a true copy of the rule hereunto an. 
nexed, and at the ſame time ſhewed him the ſaid ori. 
ginal rule: And this deponent further ſaith, that hedid 
this morning ſearch, with the cuſlos brevium of this 
court, for the return of the bill of Middleſex (name the 
writ) iſſued in this cauſe, but the ſame was not filed 
with him, h 

N. B. The ſearch muſt be made of the term in which 
the writ is returnable. 

It is held, that the ſervice of a rule to return the 
writ on the underſheriff's agent in town, is not ſuffi. 
cient. The King v. Coles, Dougl. Rep. 420. 

If the ſheriff on the rule returns his writ, the plain. 
tiff has it in his eleion, in caſe no bail is put in in 
due time, either to take an aſſignment of the bond, or 
rule the ſheriff to bring in the body; but if he rule to 
bring in the body, he cannot afterwards proceed to 
aſſign the bond. 

To bring the ſheriff into contempt, the rule muſt 
be ſerved on himſelf in the country, or his underſhe- 
riff (except thoſe ſheriffs who have their offices in 
town, and who agree to accept ſuch rule at thoſe ol. 
fices, as the ſheriff of Surry). 


How to compel Sheriff to bring in the Body. 


It is ſettled that the rule to return the writ, and 
bring in the body, muſt keep pace with the defendant's 
time to put in bail, therefore if he has four days to put 
in bail, or fix days, the rule to bring in the body can- 
not be taken out until the four or fix days are expired, 
for the putting in bail above by the defendant; but if 
the defendant does not put in his bail in due time, (ac- 
cording to the limited time), and the ſheriff has re- 
turned his writ cepi corpus; a rule to bring in the body 


in that caſe, may be obtained the next day and ſerved. 


Therefore if bail is put in, in due time, the writ 
being returned cepi corpus, firſt except againſt them, 
and ſerve notice thereof, then obtain the rule to 
bring in the body from the clerk of the rules; pay 
45. 6d.; ſerve the underſheriff as before with a cop) 
and ſhew the original rule; if the bail are not juſti- 
hed in due time, viz, on the expiration of the rule, 
the next morning, make affidavit of the ſervice thereof, 
and move the court for an attachment; fee to counſel, 


195, bd, Indorſe on the affidavit, To move for attach- 
I2 ment 


SHERIFE. 


ment againſt the ſheriff of Middleſex for not bringing in 
the body, purſuant to the rule annexed. 

The ſheriff to ſave himſelf on receipt of the rule to 
bring in the body, may put in bail for the defendant 
againſt his conſent, and juſtify ſame, For Lee, C. J. 
ſaid, the ſheriff muſt either bring in the body, or 
juſtify good bail in court, for the plaintiff is not con- 
cluded by bis having taken a bail- bond. Wolſe v. Col- 
lingwood, 1 Wilſ. 262. The ſheriff takes bail at his 
peril upon the ſtat. H. 6. per Deniſon, 7. Lid. 

The writ of latitat was returnable the 1ſt June, 
26 Geo. 3. in a country cauſe. ſheriff ruled to return 
it 2d; the 8th he returned cepz corpus, upon which the 
plaintiff on ſame day ſerved him with a rule to bring in 
the body, and on 15th obtained an attachment, the 
court held the proceedings to be regular; although it 
was objected, that the ſheriff had all the 8th to return 
the writ, and that the rule to bring in the body ſhould 
not have been ſerved till the gth : for in this caſe, the 
time for putting in bail had expired, before the ſervice 
of that rule. Parker v. Mall, M. 26 Ges. 3. Tidd 162. 

On the 19th of November, being the return day of 
the writ, a rule was taken out to return it, which ex- 
pired the 23d, Saturday; that morning, the ſheriff 
led his writ and return cepi corpus; on the evening of 
the ſame day, the ſheriff was ſerved with a rule to 
bring in the body. It alſo appeared that on the 23d of 
Member notice of bail was given; after the ſervice of 
the rule to bring in the bod, and on Monday the 25th 
they were excepted to; on the 25th notice of other 
bail was given to juſtify the firſt day of this term, being 
Hil. 34 Geo. 3. On the laſt day of the laſt term, an 
attachment wes granted for not bringing in the body: 
Rule to ſet afide the attachment for irregularity, on the 
ground that the plaintiff ought not to have ruled the 
ſheriff to bring in the body wntil the 24th, the day 
after the expiration of the rule to return the writ. 
Ceurt faid, the ſheriff had the whole of the 23d to return 
the writ, and that of courſe he could not be attached 
for not obeying the rule, which ought not to have 
lued. Rule abſ. Hutchins v. Hird, 5 Term Rep. 479. 

The /eriff”s bail may take the detendant, and ſur- 
render him, they are his bail, and whether with or 
without conſent is immaterial ; and on a reſcue by the 

N 3 principal, 


181 


Sheriff to ſave 
bimſelf may put 
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Affidavit of ſer- 
vice of rule to 
bring in the 
body to move 
for attachment, 
4 If in Middle- 
ſex, ſay, 

c My. Burchall, 
er Mr, Cater,” 
b deputy ſheriff 
of the county. 


Rule for attach - 
ment, 


Affidavit for at- 
tach ment where 
bail is put in, 

but not juſtified, 


May role the 
coroner, 


A ffidavit when 
no bail at all 
put in. 


SHERIFF. 


prineipal, Lord Kenyon held, that if defendant reſiſted 
the bail, it was at his peril, it would be ſo even in the 
caſe of death; and had either of the bai] been killed, all 
the defendants would have been guilty of murder, 
Rex v. Butcher & al. Peake's N. P. 169. 

John Taylor, clerk to Samuel Rogers of Pleet- frei, 
London, gentleman, attorney for the plaintiff in this 
cauſe, maketh oath and ſaith, That he did on the 
yo inſtant, perſonally ſerve Mr. Hil: 
with a true copy of the rule hereunto annexed, and 
which ſaid Mr. Hill is or acts as the deputy ® ſecondary 
of the compters, and at the ſame time ſhewed him the 
ſaid original rule; and this deponent further faith, 


That bail above was put in, but that the ſame is not 


perfected, 

In the evening get the rule at the clerk of the rules 
for the attachment, carry it to the crown-office, and 
one of the clerks there makes out your attachment; 
pay 13s. 4d. N. B. No one particular clerk in cout 
does this, therefore the general rule is, to take your own 
clerk. 
And this deponent further ſaith, That the ſaid de. 
fendant did put in bail above, but hath not juſtified the 
ſame, and the rule hereunto annexed fince the ſervice 
thereof is expired. 

When you have got attachment from the crown- 
office, make out bill of colts, adding the fee of 21. 28. 
and 28. 6d. for the warrant, take ſame to the coroner, 
if in London, Mr. Shelton, if in Middleſex, Mr. Walter 
of Shadwell, or Mr. G. Hodgſon of Charles. fret, 
St. James's ſquare, who will grant a warrant thereon, 

Upon the return, if he does not pay the money, you 
may have a rule for him to return the writ of attach. 
ment, which get at the crown office, and ſerve him 
with copy; if he does not return it, make afjidavit 
thereof, and the court on motion will grant an attach» 
ment, and order it to be directed to two eliſors, being 
two or more perſons named for that purpoſe by ths 
maſter, 

J. V. of, Cc. maketh oath and faith, That he did, 
on the Gay of inſtant, perſonally ſerve 
Mr. Hill, who acts as deputy ſecondary of the comp» 
ters, with a true copy of the rule hereto annexed, and 


at the ſame time {hewed him the ſaid original 4 
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znd this deponent further ſaith, that no bail above has 
been put in for the ſaid defendant in this cauſe. 

An affidavit to ſupport a rule for an attachment of 
contempt, muſt ſtate perſonal ſervice, and that the 
original rule was ſhewn at ſame time. The King v. 
Smithies. 3 Term Rep. 35 1. 

If the rule for the allowance of the bail be not 
ſerved, an attachment may be moved for. Rex v. 
Sheriff of Middleſex, 4 Term Rep. 493. Vide title 
Special Bail. 


How to proceed if Sheriff be out of Office. 


By the ſtat. 20 Geo. 2. c. 37. / 2. No ſheriff ſhall She. itt not liable 


: Ae a retur to be called on 
be liable to be called upon to m n of any — 


to return his 
wr its 


writ, or proceſs, unleſs he be required ſo to do, within fix 
months* after ths expiration of his office. The months 
are lunar months ; the day of the ſheriff quitting his 
office is to be reckoned as one, Dougl. 463. ; and that 
he cannot be ruled to return the writ, after the fix 
manths though requeſted before. 2 Term Rep. 1. Rex 
v. Jones. 


A rule was iſſued three days previous to Michaelmas A rule to return 
writ previous to 


term is bad, 


term, and intitled of that term ; the ſheriff did not obey 
the rule; an attachment was granted, and the court 
ſet it aſide as irregular and improper. Rex v. Sheriff 
ef Cornwall, 1 Term Rep. 552. 

The ſheriff being ruled to return the writ, either does 
or does not return it. If there be no return, it is a 
contempt of the court; for which, the conſtant courſe 
of proceeding is by attachment, whether againſt the 
preſent or late ſheriff. For as to the late ſheriff, he 
ought in ſtrictneſs to have returned the writ, before he 


was out of office, and therefore the contempt was 


actually committed whilſt he was a fervant of the court, 
Dougl. 464. The King v. Adderley. f 

Mr. J. Buller ſaid, that when the ſheriff ſhould 
come to purge the contempt, it would be competent for 
the court to moderate the puniſhment, and not to im- 
pole a fine to the amount of the whole debt ; though in 
order to proportionate it to the actual damages, he 
thought they muſt be aſcertained by a jury. Mid. 

us the ſheriff is not bound to return his writ after 
he has been ſix months out of office, therefore if he is 
Out of office, before you call on him for a return of the 


a Lunar months, or fix times 28 days, 
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New rule thet 
late ſheriff hall 
bring in the 


body by a rule. 


SHERIFF. 


writ, you may within the fix months get a rule upon 
him (naming him as the late ſheriff) to return the 
writ, which is to be ſerved at the ſame office as before 
mentioned if in London or per: 5g in the country 
his underſheriff; and if he returns cepi corpus, then in 
order to compel him to bring in the body, you may 
now have a rule for that purpoſe, according to the fol. 
lowing rule of court, which is better than proceeding 
by diftringas? | 

It is ordered, that from and after the laſt day of this 
term, where any ſheriff before his going out of office 
ſhall arreſt any defendant, and cepi corpus hall be re. 
turned, he ſhall and may within the time allowed by 


law, be called upon to bring in the body, by a rule for 


Tf bail not juſti- 
fed in due time, 
pr render, 


Sheriff not liable 
to be called on 
to return proceſs 
unlets within 6 
lunar months, 
and the day on 
which he goes 
out of ott ce is to 
be reckoned as 
part of the ſix 
men:. 


that purpoſe, notwithſtanding he may be out of office 
before ſuch rule ſhall be granted. R. T. 31 Gee. 3. 
If the bail be not juſtified in due time, and the de- 
fendant be not rendered in their diſcharge, make afh- 
gavit of the ſervice as before, and obtain an attachment, 
which is to be direfted to the coroners of the county 
where the writ iſſucd, or if in London, to the coroner. 


Notes of Caſes. 


The defendant, who was ſheriff of Varwiclſhirt, 
went out of office ; 2th Feb. 1780, at four in the atter- 
noon, and was not ſerved with the rule to return the 
writ until the 3oth of July following. Rule was made 
for an attachment for not returning the writ, The 
ſheriff moved for a rule why a ſuperſedeas ſhould not 
iſſue for not obeying the firſt rule: February in this 
year conſiſted of 28 days, and therefore if the day on 
which the office expired was to be reckoned in, to make 
up the ſix months allowed by ſtat. 20 Geo. 2. c. 37. / 2. 
the rule was ſerved a day tes late, and the detendant 
was entitled to the protection of the ſtatute. Lord 
Mansfield, The old ſheriff on the 12th of February, 
turned over by indenture to his ſucceſſor, all unexecuted 
proceſs. The act purports to be made for the eaſe if 
Heriſßs with regard to the return of proceſs. T he act 
of quitting the office by turning over the writs, c. (0 
the new ſheriff, was done by the defendant on the 12th 
of February, This being a penal proceeding againſt 
the defendant, who is entitled to the moſt favourable 
conſtruction of a ſtatute expreſsly made for the eaſe of 
theriffs, we think the day of his leaving the office 1 
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be computed as part of the fix months, and therefore 
the rule to return the writ came too late. Rule for 
ſuperſedeas made abſolute. The King v. Adderley. 


Dougl. Rep. 463. : 
A ſheriff is not liable to an attachment for not re- Sheriff not liable 


turning his writ, if he is not called upon by a rule of uu un writ 


thi * though re- 
court ſo to do, within fix months after the expiration of — 3 


bis offce; notwithſtanding he was requeſted by the the fix months 
party to return it before the ſix months were expired, Vithout a rule, 
Rex v. Jones, late Sheriff of Carmarthenſhire, 2 Term 

Kep. 1. 

* attachment having been obtained againſt the If merit be in 
ſheriff of Middleſex, for not bringing in the body in a contewpt before 
cauſe, Robins v. Hall; rule was made to ſet it aſide, * 
becauſe defendant died before attachment iſſued, though ment may iſſue. 
not till after the contempt incurred. Court was of 

opinion, that as the ſheriff was in contempt before the 

defendant's death, the attachment was regularly iſſued. 

And though the original cauſe abated by his death, yet 

that was no reaſon for ſetting the attachment aſide, 

ſince he was in contempt before. The King v. Sheriff 

of Middleſex, 3 Term Rep. 133. 

On a rule to ſet aſide an attachment againſt the ſhe- If on exception 
riff for not bringing in the body,-On 1ſt of May bail to bail, notice be 
was put in; the 14th, notice of exception given; the NE 
ſame day a rule to bring in the body was ſerved. No- whom juſtifies, 
tice was given on the 15th that two other bail would — — 
be put in and juſtify the 17th. Bail not having juſti- gi remain on 
hed on the latter day, there was another notice to the bail-piece, 
juſtify the 20th; on which day one juſtified, the other = — 
rejected, and further time was given to add another — 
bail, On 21ſt notice was given that the other bail 
would juſtify the next morning ; but, he not attend- 
ing, the defendant gave another notice that the other 
bail would juftify the 24th, and notice was alſo given 
that the defendant would ſurrender in diſcharge of his 
bail, which he did accordingly, On ſhewing cauſe, 
it was contended, that the ſurrender was irreguiar, be- 
cauſe the committitur was not entered until the 23d, 
nor the bail-piece filed until that time, when there was 
no bail in a condition to ſurrender the principal, one 
only having juſtified, the other rejected. Per Curiam : 

The mater ſays that there ſhould have been a rule to 
ſtrike out the two firſt bail, whoſe names ſtood on the 
ball- piece; and that until that was done, they might 

ſurrender 
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b ſurrender the principal. Rule abſ. Rex v. Sheri 
4 Eſex, 5 Term Rep. 633. E. J. 34 Geo. 3. June 24, 1794 
6: Court ordered at- An attachment having iſſued againſt the ſheriff, ang 
. rachment w the debt and coſts paid by him to the coroner, motion 
. my a+ ſecu- that further proceedings be ſtayed ; Cowper, who 
<< wy ſhewed cauſe, contended that the plaintiff had hy , 
A term*, and therefore that the attachment ought to ſtand 
4 as a ſecurity, in caſe the plaintiff ſhould recover x 
'q verdict, The court ordered the attachment to remain 
; in the office as @ ſecurity for the plaintiff's debt, and 
_ defendant to conſent to trial at the fittings after term, 
5 T. 15 Geo. 3. Gravett v. Williams, 4 Term Rep. 352 
© If ſheriff fixed, If the ſheriff is fixed, and the defendant has merits, 
vi and defendaut he may apply to be let in to the trial; and, if granted, 
38 RC the attachment will be ordered to lie in the office in 
it the mean time, and defendant muſt be upon terms of 
Y taking ſhort notice of trial, &c. according to the fol. 
3 lowing caſe. 

0 Bail put in after Morgan moved to ſet aſide the attachment againſt 
4 Weriff _ at- the ſheriff on payment of coſts, bail having been put 
* —— n be- in, and 9 trial lat, on the ground that the court 
a | nefit from the would grant this of courſe as no trial had been loſt, 
4 Attachment, Lord Kenyon ſaid, that the maſter had furniſhed them 
A with a note of Gravett v. Williams, and reported the 


3 practice to be, that the attachment againſt the ſheriff ought 
Þ not to fland as a ſecurity, as no trial had been loft. And 
th N he delired that ſuch might be conſidered to be the 
practice in futuce, Rule abſolute. Hill v. Bil, 
4 Term Rep. 352. Vide the caſe of Overton, title Se- 
1 cial Bail, where the court refuſed to let the bail juſtify, 
after the ſheriff was fixed, 
Attachment te- An attachment was refuſed againſt a ſheriff for ne- 


tuſe ] for not . G M2” * 
— glecting to make a repievin-bond, becauſe the party 


dend. injur2d might maintain an action. The King v. Lewt, 
2 Term Rep. 617. 

Sheriff liable It is ſaid the ſheriff ſtanding in the ſame ſituation 3 

only to ſum the bail above, is only liable to payment of the ſum 


ſworn to.” ſworn to, together with the coſts. Stackey v. Pal, 
E. 25 Gee. 3. Tidd 166. Centra C. P. 1 H. Bl. Rc. 

Bail to the ſhe= 223. But in Peterkin v. Sampſon, in 25 Geo. 3. and 
riff, Sheddon v. Carny, E. 20 Ges. 3. it was determined, 
N that bail to the {eriff, are liable to the extent of the pe- 
naliy in bail-bond, to ſatisfy the full debt and colts, 


* Mrarirg that be could not try bis cauſe in term ſo as 10 bave bad 
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although he cannot take the bond in more than double 


the ſum ſworn to. Dougl. 330. in notes. So is the 
C. P. determination, 1 H. Black. Rep. 223. though if 
they enter into the recognizance, they are not liable 
beyond the ſum ſworn to. Jacſſon v. Haſſel, Dovgl. 329. 

The defendant died after the rule expired to bring in 
the body, and an attachment was granted, Motion 
to ſet it aſide, court was of opinion, that as the ſheriff 
was in contempt before the defendant*s death, the at- 
tachment was regularly iſſued; and though the original 
cauſe abated by his death, yet that was no reaſon for 
ſetting attachment aſide, fince the ſheriff was in con- 


tempt before. Rex v. Sheriff of Middleſex, 3 Term 
Rep. 133. 


Common Bail. 


AT common law, the plaintiff and defendant muſt 
in general have appeared in perſon, and could not 
have appeared by attorney, without the king's ſpecial 
warrant, by writ or letters patent. And now by 
flat. Ie}. 2. c. 10. a general liberty is given to the 
parties of appearing by attorney. Yet there are cer- 
tain perſons, ſuch as ideots, feme coverts, c. who, for 
want of legal diſcretion, are incapable of appointing an 
attorney, and muſt therefore appear in perſon; and 
any one elſe may ſtill appear, and proſecute or defend 
his ſuit, in the ſame manner as is uſually done by at- 
tornies and priſoners. Say. Rep. 277. 2 Inft. 376. 
Grilb, C. P. 32. 

Appearance is the firſt act of the defendant in court, 
which is the act of the court itſelf, as is evident from 
tne Janguage of the bail-piece, 1 Salk. 8. and there- 
fore the defendant may appear before the return of the 
1 Will. 39. 

Since the ſtat. 12 Geo. 1. common bail is reduced to 


a mere appearance; the ſureties in this caſe, being ima- 


ginary perſons. 

Common bail is to be filed for the caſual ejector 
n ej*ciment, before judgment be figned againſt him. 
KR. MH. 33 Car. 2. T. 14 Car. 2. 

An attorney ſubſcribing proceſs, be compelled to 
caule an appearance, or be liable to an attachment. 


R M. 1654. ſed. 10. 
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Common bail to 
be filed in eight 
days. 


If the debt be 
under 408. de- 
fendant on ap- 
pearance may 
move to ſtay the 


proceedings, 


Warrant to be 
filed, 


Common Bair. 


By ſtat. 5 Gee. 2. c. 27. where the defendant is 
ſerved with a copy of the proceſs, he muſt cauſe com. 
mon bail to be filed on the return, or within eight day; 
after ſuch return. Sect. 1. 

The defendant, although under ſhort notice of trial, 
moved to ſtay the proceedings, the plaintiff's attorne 
acknowledging the debt was no more than 11. 118. 6d, 
Lord Kenyon : This is a very general queſtion which 
concerns the practice of the court, whether it ſhall be 
permitted to parties to ſue in the ſuperior courts for 
ſuch ſmall ſums as thoſe under 40s. : now that is ex- 
preſsly prohibited by act of parliament, 6 Ed 1. c. 8. 
Therefore on conſideration, we are of opinion, that the 
rule ſhould be made abſolute, but not with coſts, as this 
is the fir application of the kind. Rule abſ. Key 
nard v. Jones, 4 Term Rep. 495. The defendant 
oughtto enter his appearance, I think, before he moves, 
Sed quere. 

By ſtat. 25 Geo. 3. c. 80. a warrant or memorandum 
to defend, muſt be delivered to the clerk of the com- 


mon bails, with the bail-piece upon a 28. 6d, bong, 


Warrant, 


Common bail- 
piece. IE, 6d. 
amp. 


who, for the eaſe of the practiſers, has them ready 
printed in this form: 


In the court of King s Bench. 


Jo, } J. F. is retained to defend by Lute 


to wit. Martin, as his attorney, at the ſuit of 
Thomas More. 
Entered or filed of record) J. T. Attorney, (/ 
this day of in the an agent, add,) y 
year of the reign of 5 MA. his agent, 


| Eafter Term, in the 36th year of the reign of 
king Geo. III. Mansfield and Way. 
London, I Luke Martin having been ſerved with 
10 wit, f proceſs, is delivered to bail to 


John Dee, of London, yeoman, 
and 
Richard Roe, of the ſame place, 
yeoman. 
J. 7. Attorney, At the ſuit of | 
21 April 1796. T homas More, 


* 
* 
* 


To 


— 
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To be written on parchment treble ſix penny ſtamp; 
file it with Mr. Nelſon, the clerk of the common bails, 
at the King's Bench office, with the warrant or me- 
morandum as before; pay 1s. 2d. in term time, and 
18. 6d. in vacation, to be filed the term the writ is re- 
turnable. Rep. Temp. Hard. 138. 

To entitle defendant to ſign a non pros, common bail 
muſt be actually filed in the term in which the writ is 


returnable. 


Sunday is not to be accounted one of the days, if it If Sunday inter- 


happens to be the Ja of the eight days; as, for inſtance, venes- 
if a writ be returnable on Saturday, the defendant has 

the whole of the Monday to file his common bail. 

Vid: 1 Burr. 56. Shadwell v. Angel. When common 

bail is filed, the court is then ſaid to have poſſeſſion of 

the cauſe, 

If an attorney undertake to appear, the court will Attorney under- 
compel him ſo to do, even though he was impoſed on Ys 
when he made the undertaking, Lorymer v. Ho!lifter, 

1 Kr. 693. and ſhould he refuſe, an attachment will 
be awarded, The undertaking muſt be an expreſs un- 
dertaking to appear, in writing, and ſigned. Str. 445. 
Lift. 192. If he receive a declaration, unleſs ac- 
cepted on condition, he muſt enter his appearance. 
1 Lill. P. R. x02. If he takes on himſelf to appear, 
the court looks no further; whether he has authority 
or not, the party is left to his action. 1 Salk. 87. Anon. 

It is ordered, that all clerks and attornies for the Common bail to 
plaintiff, upon ſigning of judgment by default, or nom Þ* fied upon 
ſum informatus, ſhall pay to the ſecondary of this court 13 3 
18. 6d. for the common bail, unleſs it was before filed, ſum informarur. 
and the ſaid 18. 6d. ſhall be allowed the plaintiff in his 
colts, R. Trin. 4 W. and AA. 


Of filing Common Bail according, Sc. 
The ſtat. 2 Ges. 2. c. 27. enaQs, that in caſe the When tobe filed 


defendant does not file common bail within eight days 3 3 
after the return of the wri:, the plaintiff may do it for - F 
im, on an affidavit being made of the ſervice; in ſuch 

cafe theſe words muſt be inſerted on the bail piece, 

unver the attorney's name; © filed according ta the 


% ſlalute.“ R. A. to Geo. 2. Reg. . 


| 
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Thomas Moore, plaintiff, 
In the King's Bench. and 


N Luke Martin, defendant, ſi 

; i Affidavit of ſer John Wills, clerk to Robert Flower, of the Inner th 

1 rice of proceſs. Temple, London, gentleman, attorney for the above be 
. named plaintiff, maketh oath and ſaith, That he did, 

+ on the 8th day of April inſtant, perſonally ſerve the ba 

1 above defendant with a true copy of a bill of Middle. rec 
g 2 Lotitat, alias ſex*; which appears to this deponent to be regularly 
_ 4, or pluries iſſued out of this honourable court, and returnable on 
3 > Medneſday next after 15 days of Eaſter, under which 
'-78 ſaid copy was written an Engliſb notice to the ſaid de. 

. fendant, of the intent of ſuch ſervice, purſuant to the _ 

1 ſtatute in that caſe made and provided. * 

1 To ſtate name o Care muſt be taken to ſtate the rame of the torit, for tif 

; writ, ſaying ſerved with meſne proceſs only, was held bad, oh 
4 after defendant was in execution, and judgment ſet 

Ne aſide, and defendant diſcharged. Lakin v. Derval, fr 

. Trin. 25 Geo. 3. Sell. 105. 28 

48 When plaintiff The plaintiff cannot appear before the ninth day ſte 

bc to appear. excluſive after the return of the proceſs, as if writ be ing 

i | returnable the 1 3th April cannot file it till the 2iſt. wr 

'X Before whom This affidavit may be ſworn before a judge of the me 

N ſworn, court, or commiſſioner authorized to take affidavits in toc 

» this court, or the clerk of the common bails, not the arr 

15 attorney in the cauſe. Stat. 5 Geo. 2. c. 27. In town, ſor 

$ it is moſtly ſworn before the clerk of the common bails, eos 

I or his deputy lawfuily authorized. onl 

4 May be filed by By 25 Geo. 3. c. 80. / 22. Common bail may be pro 

| plaintiff without filed by the plaintiff, according to the ſtatute, without cat 

| 3 3 entering or filing of record any memorandum ar mi nul. mo! 

4 for the defendant ; but no ſolicitor ſhall plead or carry en ac, 

any further preceeding for ſuch defendant (if common 2 d 

bail has been filed according to the ſtatute), w:thout afte 

filing the minute or memorandum before mentioned, under judt 

penalty of 50. Scct. 23. If a defendant is added aiter mif 

commencement of an action, {ſuch a memorandum is held 

not neceſſary. Se. 24. | the 

Common bail muſt be filed by the plaintiff according 4451 

. to the ſtatute, before he can declare in ch. Smith v. on 

i Painter, 2 Term Rep. 719. v. C 

The pragtice to lt is the uniform practice to ſign judgment the 24 % ſwe: 

fign juee ment NMvember, before the elloign day in all caſes where 716, 

1 common bail is filed between the 2d and 6th of &“. lend 

day where bail is vember, therefore where common bail was fled ihe 30 jt u; 
filed between ihe 3 of 


ad and och of 
Nov. 


Common Bair, 


of November, and it appeared by the book that judg- 
ment was ſigned on the 2d, yet in fact it was not 
ſigned till after the common bail filed, the court held 
the judgment regular. Nanſey v. More, 5 Term Rep. 


65. 
"By rule E. T. 30 Ges. 3. The clerk of the common 
bails ſhall mark the bail- pieces numerically as they are 


received. 


In what Caſes Common Bail will be ordered. 


When a married woman impoſes on a trader, and 
contracts on her own credit ; court will not relieve in 
a ſummary way; but where it has appeared, that plain- 
tif knew her to be a married woman, court has diſ- 
charged her. Waters v. Smith, 6 Term Rep. 451. 

If the affidavit of the plaintiff be defective, i. e. 
ſwearing that the debt is due (as appears by the bond®) 
as appears by the teſtator's books®; to the penalty, in- 
ſtead of the principal and intereſt due on bond®©; or join- 
ing in one ſtamp, debt and aſſumpſit“; taking out a 
writ where common bail has been ordered upon a for- 
mer one, before the coſts taxed and paid, upon a rule 
todiſcontinue® ; holding to bail one who was formerly 
arreſted and ſuperſeded, though he gave a note for 201.*; 
for colts on a nonſuit upon a recovery in a foreign 
court; for malicious proſecution, where the affidavit 
only ſaid, due upon a judgment or decree*;”” upon a 
promiſe to pay after a commitlion iſſued, and certifi- 
cate ſignedꝰ; upon a promiſe to pay two guineas per 
month after taking the benefit of an inſolvent debtor's 
act, though part actually paid'; on an old affidavit of 
a debt due ſworn ſome time back*; on a judgment 
aiter defendant hath been ſuperſeded! ; or on a ſecond 
judgment (and where the maker and indorſer of a pro- 
millory note are joined in one affidavit, neither can be 
held to bail) ;—where the defendant is held to bail on 
the judgment (where bail has been given in the original 
action), or that defendant is indebted to him in 200l. 
on promiſes, Dougl. Rep. 468. Cope and another 
v. C:zh; or where the aſſignee or executor does not 
ſwear that they believe the debt is due; 1 Term Rep. 
716. ; the court tan order common bail, although de- 
iendant hath put in ſpecial bail, if the caſe requires 
tz allo if there be not ſeparate affidavits filed where 

there 
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New rule. 


Married woman, 


* Str. 1157, 
d Ib, 1219, 


c Ib, 1209, 
1226. 
45 Burr, 2690. 


e Str. 1209. 
f 1b, 1218. 


8 Ib. 1243. 
h 3 Burr. 736. 


i Str, 1223. 
K Ib. 1270. 


1 Th. 1039. 
6 Term R-p, 


2504+ 


m Str. 1077. 
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192 Common BAL. 


there are more defendants than one, and the cauſe of 

action be not joint. Dougl. Rep. 218. Gilly v. Lig. 

yer. Vide title Affidavit. 
Defendant held The plaintiffs ſued an original writ againſt the three 
— defendants, in which was a ſet of counts againſt then, 
due from three AS ſurviving partners of Gregory, and another ſet apainf 
defendants av» them in their own right only. T'wo of the defendant 
. — _ were outlawed, and the defendant ure was held to 
— wes. bail in 20,000]. for money had and received by the 
diſchargedon four partners, Gregory being dead. The declaration 
—— contained counts againſt defendants in their own right, 
deing for a debt Without ſtating they were the ſurviving partners of Gre- 
due from tde pory. Rule to ſet ahde proceedings tor irregularity, 
three defendants and why an exoneretur {kould not be entered. Per Cur, 


e. The plaintifts have abandoned their right to bail by the 


variation between the affidavit to hold to bail, and the l. 


claration. Rule abſolute on defendants filing common bail 
Cur. We cannot ſet aſide a} the proceedings for irre- 
gularity. If the defendants think that the variance be- 
tween the original writ and declaration is fatal, they 
may take advantage of that, on a writ of error. The 
latter part of the rule to ſet aſide the proceedings dif- 
charged. Spalding v. Mure, 6 Term Rep. 363. 

Filing C. B. Filing common bail voluntarily, invalid, unleſs a 

— writ is ſued out in Hurteen days after ſuch appearance, 
R. Trin. 4 W. & AA. 200. 

Baron and feme. If baron and feme are ſued, the baron muſt appear 
for himſelf and wife. The wife's appearance is not 
void, though the plaintiff cannot proceed without 
bringing the huſband into court. 1 Milf 264- 

If a writ be ſerv- / If a writ be ſerved on the defendant by a wrong 

edon the ce. , name, he may be declared againſt by his right name 

— wg, after his appearance; but you cannot appear for the de- 

declare againſt fendant according to the ſtatute, contrary to the name 

bim by rißnt in the writ. 3 Term Rep. 611. Das v. Butcher. 1 

Oy common procels, I do rot conceive it neceſſary that 
the declaration need ſtate, that he was ſerved by the 
wrong name. if there be an arreſt and bail put in, its 
neceſlary, becauſe the beil-picce always ſtates the real 
name of the defendant, with the addition of ** havin} 
been arreſted by the name of John.” | 

l Common bail muſt be filed where you enter UP 

on a warrant of judgment on a warrant of attorney, on pain of 10s. t0 

— the box. Fil. 1 & M. And by Stat. 25 Geo. 3. 
c. 80. a memorandum or warrant is to be filed - þ 
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28. bd. 


Common Bair. 


28. 6d. ſtamp with the clerk of the common bails, 
previous to entering the judgment. Sec. 19. Vide 
Judgment on Warrant of Attorney. | 

be court will not diſcharge defendant out of cuſ- Defendant 
tody on filing common bail, on the ground that he inſane, 
was inſane at the time of the arreſt ; Nutt v. Verney et al. 
4 Term Kep. 121.; but will, if defendant becomes a A peer or wem- 
peer, exonerate the bail, Trinder v. Shirley, Dougl. 45. der. 
of. ed. or member of parliament, pending the ſuit. 
Langridge one, &c. v. Flood, H. 26 Geo. 3. Or order 
common bail, if ſpecial bail be not filed. 


Security for Cofts. 


It ſeems that a motion has been made often for ſe- Formet!y te- 
curing to the defendant, in caſe he ſucceeds in his fuſed. 
action, the coſts, This the court refuſed in the late 
reign, unleſs in actions gui tam, c. giving as a reaſon 
that it would affe ꝗ trade, and be excluding foreigners 
from obtaining juſtice in our courts. Lamii v. Sewell, 

1 Wil. 266. Str. 126. 2 Str. 1206. 4 Burr. 2605. 
Bifwell v. Iriſh, Cowp. Rep. 158. 

The caſes in ejectment are conſidered as more under 
the power of the court than other proceedings, and 
therefore the court has ſtayed a ſecond, till the coſts 
were paid of the firſt. Real & al. v. Macay, Str. 1206. 

Leſſor of plaintiff an infant, or abroad, ſhall name Lefrof plata- 
a good plaintiff or give ſecurity for coſts. 1 Wilſ. 130. uff an intant, 
nonymous. | 

A ſimilar undertaking is alſo required in an action Mee profs, 
for the meſne profits, brought in the name of the nominal 
plamtiff, in ejectment. 

If a ſecond action appear, on all the circumſtances of If « ſecond ac- 
the caſe, to be vexatious, the court will order the pro- — 
ceedings to be ſtayed, until the coſts of the former one 
are paid. Melehar v. Halſey, Say. Law of Cofts, 247. 

Gravenar v. Cape, ibid. there cited by De Grey, C. 

ln an action by huſband and wife, the court ſtayed 
the proceedings until the payment of coſts in a former 
action at the ſuit of the huſband only, it being for the 

ſame demand. Lampley et ux. v. Sands, H. 2 5 Geo. 3. 

A. B. Tidd, 285. 
Leſſor of plaintiff reſiding in Treland, ſhall give ſecu- Leffor refiding 
nty for colts, though ejectment is brought by the di- in elend. 
rection of chancery, where ſecurity is already given. 
Dern v. Fulford, 2 Burr. 1 177. 

O It 
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Now granted. It ſeems now, that this rule will be granted in al 


aQions brought by foreigners, and for this reaſon, that 
if a verdict be given againſt the plaintiff, he is net 
within the reach of our law, fo as to have proceſs 
ſerved upon him for the coſts. Pray and others y; 
Edie, 1 Term Rep. 267. 

If an Engliſhman ſue in a foreign court, he muſt 
give ſecurity for coſts: and therefore a like rule vu 
made againſt the plaintiff, who reſided at Waterfurl 
in Ireland. Fitzgerald v. Whitmore, 1 Term Rep. 302. 

Bei before The court have decided that bail be put in previous 
motions to the motion, for the defendant not being in court, 
he is not in a ſituation to make the applicatien. De |; 
Pre:ev. Duc de Biron, 4 Term Rep. 697. E. 32 C.; 
Qi ſam action. The proceeding will not be ſtayed in a gui tam action, 
Plaintift's merely on account of the plaintiff's poverty, Cy, 
poveilye Rep. 24. 

In the caſe of Doe ex dem. of Selby v. Aſhton, baronet, 
Mr. Juſtice Buller ſaid, There are only three inſtances 
in which the court will interfere on behalf of a defend- 
ant, to oblige the plaintiff to give ſecurity for colts; 
the firſt is, when an infant ſues, the court will oblige 
the prochein amy, or guardian, or attorney, to give 
ſecurity for the cofts, 

Reſidence Secondly, Where the plaintiff reſides abroad; in 
abroad. which caſe the court will ſtay the proceedings till ſe- 
curity is given for the coſts; and, 

Thirdly, Where there has been a former ejement; 
but there the rule is to ſtay the proceedings in th: 
ſecond ejectment, till the coſts of the former are paid, 
and not till ſecurity is given for the coſts of the ſecond 

| 1 Term Rep. 491. 

Leffor of full age, If leſſor is known, of full age, and reſident in the 
country, court will not order him to give ſecurity. 

If one of two de- If a foreigner ſue two defendants, and only one d 

er put in them puts in bail, that one may require the plaintif 

— to ꝑive ſecurity for coſts, without putting in bail for tit 

other. Carr v. Shaw and another, 6 Term Rep. 490- 

A rule calling on the leſſor of the plaintiff to ſev 
cauſe why the proceedings in this action ſhould not be 
ſtayed till he gave ſecurity for the coſts, in caſe he v 
non-ſuited or a verdict given againſt him, This rule 
was founded on an affidavit, ſtating that in the forme 
ejectment, the court of exchequer had obliged the leflor 
of the plaintiffto give ſecurity for the coſts of that X 
tion. Buller, F.—The form of the preſent * 
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ſecurity. 


In ejectment and actions gui tam*, where the plain- 4 Str. 63) 


SECURITY for CosTs. 


tion is wrong. But it is not ſtated that the coſts of the 
ejectment in the court of exchequer have not been paid, 
Ibid. Rute diſcharged. 

This mode of application may be made by ſummons 
or motion, and it is referred to the maſter tc take the 


Of calling for Plainti fs Reſidence. 


tif, or his leſſor, is unknowa to defendant, the latter 
may call for an account of his reſidence, or place of 
abode, from the oppoſite attorney by motion or ſum- 
mons, and if he refuſe to give it, or give in a fiitious 
account of a perſon who cannot be found, the court 


will ſtay the proceedings until 


colts. 


Declaration. 


ſecurity be given for the 


THE declaration is a legal ſpecification of the cauſe 

of action, and if the proceeding be by original 
urit, the plaintiff muſt declare for the ſame cauſe of ac- 
tion as is there expreſſed. But if the proceeding be by 
bill, then the declaration is a mere copy of it, and in 
either caſe, it ſhould pr” pos with 


names and deſcriptions of t 


e parties : 


the proceſs, in the 
for if there be a 


material variance, the court will ſet aſide the proceed- 
ings: Unleſs where the proceſs is taken out againſt the 
detendant by a wrong name, and he appears by his right 
name, there the plaintiff may declare againſt him by the 


name in which he appears, 


ating that he was arreſted 


dy the other, for by appearing, the defendant admits 
himſelf to be the perſon ſued; and ſo the variance is 


immaterial, 


3 Term Rep. 611. Boyne v. Mills. 


The ſubſtantial rules of pleading are founded in 


ſtrong ſenſe and in the ſoundeft and cloſeſt logic, and fo 


appear when well underſtood and explained; though 
by being miſunderflood and miſapplied, they are often 


made ule of as inſtruments ot chicane. 


Raley, 1 Burr. 319. 

It is one of the moſt honourable, laudable, and pro- 
fitable things in our law, to have the knowledge of 
well-pleading in actions, real and perſonal, Co. Lit. 


1 534. 


O 2 


Robinſon v. 


The 


195 


705. 


r 
3 is II < — n 


196 


Time. 


Place, 


Gift of the 
KCl 101, 


If declr-ration 
not ſufficient, 


No greater cer- 
taintz than the 
thing is capable 
of, 


When the thing 
is laid by way of 
aggravation. 


DECLARATION. 


The uſe, nature, and deſign of pleading is only to 
render the fact plain and intelligible, and to bring the 
matter to judgment with a convenient certainty; and 
in the time of Ed. 1. the pleadings were ſhort, plain, 
and ſimple, ever having reſpect to matter and not to 
form of words. 1 Infl. 304. H. H. C. L. 172. 


Rules reſpedting the Declaration. 


7. The parties demandant or plaintiff, tenant or di- 
fendant, ought to be well named. 

2. So the time of a matter charged in the declaration 
ought tobe certainly alledged; and therefore in aſſumpſit, 
the day being omitted on which the promiſe is made, 
it is bad. Tel. 94. Pl. Com. 24. 

3. So a certain place ought to be alledged where 
every fact material and traverſable was done. Aith, 
226. 

4. The gi, and every thing that is of the eſſence of 
the plaintiff's action, muſt be ſet. forth in the declara- 
tion; and herein we may lay it down as a general rule, 
that that ſeems properly to be the eſſence of the action, 
without which the court could have no ſufficient 
grounds to give judgment ; and this is to be determined 
in every action according to its nature. Dactr. Pl. 85. 

5. If the declaration be not ſufficient foundation to 
give judgment, this may be moved in arreſt of judg- 
ment after verdict, becauſe judgment cannot be given 
when it appears that, though the fact be found for the 
plaintiff, yet he has not ſufficient cauſe of action. 161. 
6. Although the plaintiff muſt ſet forth in his de- 
claration every material thing, and without which, he 
could not be entitled to his action; yet herein the law 
requires no greater certainty than the nature of the thing 
is capable of; and therefore if a contract be made in 
general terms, the declaration upon ſuch contract may 
be in the ſame terms. 3 Lev. 319. 

7. Where a thing is Jaid in the declaration by way 
of aggravation, though ſuch allegation is uncertain, ot 
that circumſtance is not proved to the jury, yet this 
ſhall not arreſt the judgment; becauſe the gif of 
the action is the thing itſelf in demand, and the aggra- 
vation is only the manner of doing it; and though this 
may increaſe the damage ſomething, yet it is not to 
out of preportion to the thing in demand. Cro. Jace 604. 


7 Mod. 


DECLARATION, 


7 Med. 142. Sty. 25. 199. 1 Lev. gor- 303. Lord 
Ray. 991. Str. 827. Keb. 825. 2 Wilſ. 292. 

8. If a declaration be good in part, though bad as 
to another part, the plaintiff is entitled to judgment 
for ſo much as is well alledged, eſpecially if it be not 
of an entire demand. 10 Co. mw Roll. Ab. 784, 

I 


785. 2 Show. 103. 1 Salk. 133. Jide 3 Burr. 1235. 


As to unneceſſary Length in Declarations. 


For preventing unneceſſary length of declarations, 


« [t is ordered, that in actions of covenant, the de- 


claration is not to repeat more of the deed than is neceſ- 
fary for the aſſignment of the breach, and not to repeat 
the covenant in the concluſion.” 

In actions of ſlander long preambles be forborne, and 
no more inducement than what is neceflary for the 
maintenance of the action; but when it requires a 
ſpecial inducement, or colloquium, 

That in actions upon general ſtatutes, the declara- 
tion not to repeat the ſtatute, but to conclude againſt 
the form of the ſtatute in ſuch caſe made and provided; 
as in caſe of debt upon the „at. 2 Ed. 6. for tithes, 
- 32 H. 8, for maintenance, 21 Fac. of monopo- 
ies. | 

That in actions of debt upon judgment had in the 
courts of Meſiminſter, to recite only the judgment; 
but if a judgment had by or againſt an executor or ad- 
miniſtrator, then the action of debt upon that judg- 
ment, to repeat the declaration and judgment. R. A. 


1054. / 13. 
Of Atriking out unneceſſary Counts. 


If it appear on the face of the declaration, or by re- 
ference to the bill of particulars, that ſome of the counts 
are ſuperfluous, the court will order them to be ex- 
punged; and if there be any vexation, will make the 
plaintiff pay the coſts of the application. 

If there are ſeveral counts in a declaration, and pre- 
ciſely the ſame, or only a formal difference between 
them, and the ſame evidence will ſupport each, as if 
the plaintiff declare ſpecially and generally, for a mat- 
ter that may be given in evidence upon a genera] count, 
the court will expunge the general counts. Caf. temp. 
Hard. 129. So if by reference to the bill of particu- 
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need not ſtate. 


The objects of 
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Impertinen“. 


Coſts. 


. DECLARATION, 
lars (which defendant may now have,) they will ex. 
punge ſuch counts as are unneceſſary. Woes 

The uſual mode is to refer it to the maſter in the 
firſt inſtance, and the court will, on motion for his re. 
port, decide. And Lord Hardwicke, in Wilkins v. 
Perry, ſaid (on a motion to refer the declaration), As 
you have obtained time to plead without applying to 
the court to have the counts ſtruck out or referred to 
the maſter, which is the uſual way, the rule muſt be 
diſcharged. Rep. temp. Hard. 129. | 

In Dundas v. Lord Weymouth, Lord Mansfield faid, 
the length of declaration is a diſgrace to the profeſſion; 
and the court would animadvert upon any future in- 
ſtance of putting the parties to the enormaus expence 
of ſetting out deeds at length, or ſuperfluous parts of 
them, ſuch expence amounted to a large ſum; and the 
next inſtance that came before the court, he would in- 
quire who drew the declaration. Cop. Rep. bbg, 
727. Price v. Fletcher. 

n an action againſt the ſheriff, for taking goods 
without leaving a year's rent, the declaration need not 
ſtate all the particulars of the demiſe ; but if it does, 
and they are not all proved as ſtated, there the plaintiff 
ſhall be nonſuit. BriAow v. Wright, Dougl. 664. 

Lord Mansfield: 1 have always thought, and often 
ſaid, that the rules of pleading are founded in good 
ſenſe. 'I heir objects are preciſion and brevity. Nothing 
is more deſirable for the court than preciſion, nor for 
the parties than brevity. It is eaſy for a party toſtate 
his ground of action. If it is founded on a deed, be 
needs not ſet forth more than that part which is neceſ- 
ſary to entitle him to recover. Coup. 665. If he ſtates 
what is impertinent, it is an injury to the other party, 
and may be ſtruck out, and coſts allowed upon motion, 
Ibid. 727. 1 remember a caſe where, in an action on ore 
covenant, the whole of a very long deed was ſet forth, 
The court referred it to the maſter, and all was ſtruck 
out, except the covenant on which the action w3s 
brought, and coſts paid to the amount of 1001, When 
I fay that a plaintiff need only ſet forth that part of 3 
deed on which his action is founded, I do not mean 10 
ſay, that even that is neceſſary. He is not bound to 
forth the material parts, in letters and words. It will 
be ſufficient to ſtate the ſubſtance and legal effect 
That is ſhorter, and not liable to miſrecitals and literal 

miſtakes 
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miſtakes. The diſtinction is between that which may 
be rejected as ſurpluſage (which might have been ſtruck 
out on motion) and what cannot, Where the declara- 
tion contains impertinent matter, foreign to the cauſe, 
and which the maſter on a reference to him would 
ſtrike out (irrelevant covenants for inſtance), that will 
be rejected by the court and need not be proved. But 
if the very ground of the action is miſtated, as where 
you undertake to recite that part of a deed on which 
the action is founded, and it is miſrecited, that will be 
fatal: for then the caſe declared on is different from 
that which is proved, and you muſt recover ſecundum 
allegata et probata. Dougl. Rep. 665. Briſtow v. 
IWright and another. 

The proceſs was © to anſwer the plaintiff gui tam 
« pro domino rege, quam pro ſe ipſo ſeguitur:“ the de- 
claration was in his own name only; omitting the gut 
tam part. Court held the variance to be fatal, and 
ordered the proceedings to be ſer aſide. Canning v. 
Davis, 4 Burr. 2417. But — Tates ſaid, 
though the plaintiff may ſtyle himſelf executor, or give 
himſelf any other ſuperfluous deſcription in the proceſs, 
and declare otherwiſe; yet this will not hurt, for the 
demand is ſtill the ſame: But in this caſe, the very na- 
ture of the demand is altered; the proceſs, importing 
a demand to the king and plaintiff, and the declaration, 
a demand to the plaintiff only. 2 Black. Rep. 722, 
Lind v. Williams. 

In a ſubſequent caſe the proceedings were ſet aſide 
where the proceſs was to anſwer the plaintiffs as / 


fignees of a bankrupt, and the declaration was in their 


own right; for the plaintiffs cannot declare generally, 
on proceſs ſued out in a ſpectal character. Meggs aſſignee 
v. Ford, E. 25 Geo. 3. 

Court ſaid, it was not uſual to inſert in the bill of 
Middleſex, on what account, or in what light the 
party ſues, as in the caſe of executors and adminiſtra- 


tors, the caſe of an aſſignee of a bail-bond, and the 


like, when the proceſs is only ad reſpondendum to A. B. 
2 Str. 1232. The Mieavers' Co. qui tam v. Foreſi. 
The ac-etiam in the latitat was for a certain ſum in 
debt, and the declaration for only half that ſum. 
Motion to diſcharge defendant on common bail, Per 
Curiam The ſame ſtrictneſs, which prevails with re- 


ard to original writs, does not obtain reſpecting 


O 4 others. 
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ac-etiam part of others. In order to prevent any incongruity on the 


the /arrrar, and 


the decloration. . 


record, it hath been held that the declaration muſt 
purſue the original writ; but this objection will not 
appear on the face of theſe proceedings, this action 
having been commenced by bill. Where indeed the 
plaintiff has varied the nature of his action, as where 
he has ſued out a writ of quare clauſum fregit, and de. 
clared in trover, or where the objection has been to 
the plaintiff's right of ſuing, as where he has taken out 
a writ in his own name, and declared as executor, ſuch 
objections have been allowed on motion. But there is 


no inſtance where the court has interfered, on motion, 


Plaintiff to give 
eefead-nt parti- 
cular of his de- 
mand. 


What the par- 
ticular ought to 
contain. 


Actions are to 
procced though 
no Warrant or 
memorandum 
filed by attorney, 


Two ways to 


proceed. 


called de bene e, conditionally, until ſpecial or com- 


for ſuch an objection as the preſent, which merely goes 
to the ſum ſued for. Turing v. Jones, 5 Term Rep. 404, 
Rule refuſed. 


As to Particular of Demand. 


Lord Mansfield thought it reaſonable that in all caſes 
(as well where attornies were plaintiffs, as where other 
perſons were plaintiffs) the plaintiff ought to give the 
defendant an account of the particulars of his demand, 
Le Breton v. Braham, 3 Burr. 1390. 

In delivering a particular under a judge's order, 
where there has been an account current, and pay- 
ments made, for which the party means to give credit; 
the particular ought to contain as well all thoſe mat- 
ters for which he means to give credit, as thoſe for 
which the aCtion is brought. Lord Kenyon, Mitchell 
v. Wright, Eſp. 2. pt. 280. Hil. 35 Geo. 3. 

This is — Pu by ſummons, — Nis J. Buller 
reprobated a motion, as it is a matter of courſe, put- 
ting the parties to more expence than neceſſary; and 
« that in the mean time all proceedings be ſtayed.“ 

No action, c. ſhall be ſtayed, nor any judgment, 
ſentence, Sc. reverſed, by reaſon of omiflion or defect 
in the entering or filing of record the memorandum ot 
minute directed, but the court ſhall proceed the fame, 
as if ſuch memorandum or minute were entered et 


filed. Stat. 25 Geo, 3. c. 80. ſect. 17. 


Of Declaring. 


There are two ways in which the plaintiff may de- 
clare ; the one on the return day of the writ, which 1s 


mon 
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mon bail be filed, or offer the day for filing common 
bail, or the defendant has juſtiſied his bail, which is 
called in chief. If to ſpeed the cauſe, the former is 
the beſt way of proceeding, And a rule to plead may 
be given on the ſame day. 

If the cauſe be by original, a declaration cannot be 
delivered de bene efſe till the fir? day of term. Burgh 
v. Dixon, M. 14 Geo. 2. Cromp. 97. 

The writ was returnable the 15th of November, 
being the 2d return, and a declaration de bene efſe was 
filed the 24th, to plead in eight days; held well de- 
livered (though not till the gth day), becauſe two 
Sundays intervened. 1 Burr. 56. Shadwell v. Angel. 

When a declaration is filed de bene eſſe, till common Notice. 
bail, or appearance entered, or till ſpecial bail be filed, 
notice that it ng filed, muſt be given to the defendant 
in writing. Vide Proceedings by Original. 

Where the plaintiff holds two defendants to bail on 17 defend- 
a joint action, and declares againſt them ſeverally, the ants held to bail 
court will ſet aſide the proceedings for irregularity, ') _— 
Moſs and another v. Birch and another, 5 Term Rep. fect — 
722. Vide Holland v. Johnſon, 4 Term Rep. 695, 
and Holland v. Richards, 697. 

When the dectaration is drawn, ingroſs it on a Declaration how 
treble penny ſtampt paper; charge on the back thereof prepared, 
4d. per ſheet (ſeventy-two words) and duty 3d. per 
ſheet, warrant 4d. R. T. 12 W. 3. and if the plaintiffs 
attorney files common bail, R. M. 5 Ann. Reg. 2. ac- 
cording to the ſtatute, he charges 75s. 2d. more, 

It is ordered, that upon the appearance of any at- nefengant's at- 
torney, or other perſon, for any detendant in this torney to pay for 
court, the plaintiff's attorney ſhall not be bound to g 2 
deliver to the defendant's attorney the original declaraa 
tion; but inſtead thereof, ſhall deliver a true copy of 
ſuch declaration, and that upon the delivery or tender 
thereof, the defendant's attorney, or other perſon acting 
for him, ſhall pay unto the plaintiff's attorney or other 
perſon acting for him, for the copy of ſuch declaration 
after the rate of 4d. per ſheet copy ways, together with 44. per theet, 
the ſtamps or king's duty thereon, which thall ſerve <omputing 72 
and be in lieu of the copy of ſuch declaration uſually — 2 
made by the defendant's attorney. R. T. 12 I. 3. ; 
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Of declaring where Special or Common Bail is flad. 


How declaration It is ordered, that in every cauſe in which ſpecial ot 
2 1 if common bail be filed, and notice thereof given to the 
ſpecial bail be attorney for the plaintiff, a copy of the declaration ſhall 
fleds be delivered to the defendant's attorney, who ſhall pzy 
for the ſame according to the uſual rate; but if the at. 
torney for the defendant, or his clerk in his abſence, 
refuſes to pay for ſuch copy, or if it ſhall happen that 
the abode of the defendant's attorney be unknown to 
the plaintiff's attorney, then it ſhall be lawful # lv 
uch copy with the officer of this court appointed for affil 
r and — mal, — 2 
be given to ſuch defendant or his attorney; and ſuch 
declaration ſhall be held well delivered from the time ei 
ſuch notice only. R. Trin. 2 Geo. 2. 
Declaration to It is ordered, in all cauſes depending in this court, 
— 3 >*- the defendant's attorney ſhall receive and pay for a copy 
rep led. . . 
of the declaration, whether the ſame be delivered by 
the plaintiff's attorney or left in the office, before de. 


et 
fendant be permitted to plead. R. M. T. 10 Geo. 2. tl 
p 
Of declaring when Plaintiff files Bail according, &. 2 
The plaintiff cannot declare in chief, unleſs common 
bail be filed by defendant, or he has done it for bim. 
Smith v. Painter, 2 Term Rep. 719. 1 Term Ry. ol 
635, Cooke v. Raven, And it ought to be filed the te 
term the writ is returnable. Rep. temp. Hard. 138. C: 
How to deliver In all cauſes where a copy of the proceſs of this court pl 
declaration if is ſerved upon any defendant or defendants, and a d 
Er elne appearance is entered, or common bail filed for ſuch de- p 
according to the fendant or defendants, by the plaintiff's attorney, pur- fil 
ſtatute. ſuant to the act, the plaintiff's attorney, in ſuch cale, n 
ſhall leave a copy of the declaration in the office with 4 
the proper officer appointed for that purpoſe, and like- & 
wiſe give notice thereof to the defendant or defendants, m 
by delivering an Engliſh notice, written in ſecretar by 
hand, to ſuch defendant or defendants, or by Jeaving ea 
the ſame at the laſt or moft uſual place of abode of ſuch p! 
defendant or defendants; in which notice ſhall be 
likewiſe expreſſed the nature of the action, and at why d 
fuit proſecuted, and the time limited by the rules of this - 


court, for ſuch defendant or defendants to plead — 
U 


| like- 


DECLARATION, 
action; and that in caſe, ſuch defendant or defendants 
do not plead to ſuch declaration by ſuch limited time, 
ſo to be expreſſed in ſuch notice, judgment will be 
entered againſt ſuch defendant or defendants by default, 
And from the time of giving ſuch notice as aforeſaid, 
ſuch declaration ſhall be deemed well delivered to ſuch 
defendant or defendants, and not otherwiſe. And in 
caſe ſuch defendant or defendants (after ſuch notice 
given) do not plead by the time the rules for pleading 
ate out, the plaintiff in ſuch caſe may ſign his judgment, 
without any other or further calling for a plea, and 
thereon give notice of executing his writ of inquiry, 
either by delivering a notice in writing to ſuch defend- 
ant or defendants; or by leaving the ſame at the laſt or 
moſt uſual place of abode of ſuch defendant or defend- 
ants; which ſhall be a ſufficient notice to ſuch de- 
fendant or defendants, of the time of executing ſuch 
writ of inquiry. X. T. 1 Geo. 2. 

It was held that delivery of a declaration before the 
end of the ſecond term, by leaving it in the office, 
though. no notice was given, was a good delivery to 
prevent a nonpros. Veſt v. Radford, 3 Burr. 1452. 
2 Term Rep. 112. 


Of declaring de bene eſſe on Common Proceſs. 


It is ordered, that upon all proceſs t be iſſued out 
of this court, returnable before the laſt return 0 
term, where no affidavit ſhall be made and filed of the 
cauſe of action, purſuant to the act of parliament for 
preventing vexatious arreſts, the plaintiff may file or 


deliver the declaration de bene eſſe, at the return of ſuch 


proceſs, with notice to plead in eight days after the 
hling or delivery thereof; and if the defendant doth 
not file common bail, and plead within the ſaid eight 


days, the plaintiff, having filed common bail for ſuch 


deſendant according to the ſaid act, may ſign judg- 
ment for want of a plea, provided that ſuch declaration 
be delivered or filed, and notice thereof given four days 
excluſtve, before the end of ſuch term, and a rule to 
plead be duly entered, Rule Trinity Term, 22 Geo. 3. 
Before this rule was made, the plaintiff could only 
declare on writs returnable the firſt or ſecond return 
only de bene efſe; but the preſent rule extends ſuch de- 
livery to all returns, but the laſt; and on the 4% re- 
4 | turn, 


Well delivered 
from the time 
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turn, a declaration de bene eſſe cannot be delivered at all, 


for the defendant muſt be in court, either by his own 
appearance, or that of the plaintiff's for him, before 
the plaintiff can declare at all. Therefore no declar. 
tion can be delivered but in chef, in this caſe. 


The like on Bailable Praceſs. 


Upon proceſs to be iſſued and made returnable 28 
aforeſaid, where an affidavit ſhall be made and filed of 
the cauſe of action, purſuant to the ſaid act, the de. 
claration may be filed or delivered de bene eſſe at the re. 
turn of ſuch proceſs, with notice to plead in four day 
after ſuch filing or delivery, if the aCtion be Jaid in 
Londen or Middleſex, and the defendant lives within 
20 miles of London; and in eight days if the action is 
Jaid in any other county, or the defendant lives above 
20 miles from London. And if the defendant puts in 
bail, and doth not plead within ſuch times as are re. 
ſpectively before mentioned, judgment may be ſigned; 
provided that ſuch declaration be delivered or filed, and 
notice thereof given, four days excluſrve before the end if 


fuch term, and a rule to plead be duly entered. Ru 


Trinity Term, 22 Geo. 3. 

Writ returnable laſt day of Trinity term, on 
which day bail was put in, but did not juſtify till gth 
November following, and no declaration being delivered 
de bene efſe before the efſoign day of Michaelmas term, 
motion for time to plead till the next term ; Court 
held, that the defendant was not entitled to an imparlance, 
for the rule is, that no laches can be imputed to the 
plaintiff for not declaring until the defendant is perfetly 
in court, and refuſed the rule. Nolleſton v. Scott, 

Term Rep. 372. But this was not generally under- 
Rood to be the practice, previous to this determination. 

If the proceſs be returnable on the laſt return of any 
term, and the defendant does not perfect his bail be- 
fore the end of that term, the plaintiff may deliver a 
declaration de bene eſſe to plead in the firſt four days of 
the next term; but he is not bound ſo to declare, as ap- 
pears by the above caſe of Rolleſſon and Scott. Generally 
if the proceſs be returnable the /aft return day of the 
term, and the plaintiff deliver his declaration before the 
eſſoign day of the next term, in ſuch caſe, the notice 
muſt be for defendant to plead within the fr lr 
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of the next term, he being in that caſe, entitled te an 


impar lance n 
| Of declaring by the by. 


A declaration by the by ID a declaration in 
chief; therefore the plaintiff mult declare in the original 


aftion, before he can declare by the by. Delves gui 
tam v. Strange, 6 Term Rep. 158. 


A general rule for ſettling and declaring the practice of nearing by the 
this court touching declaring by the by, in caſes where the by, 


plaintiff, in any action or ſuit, hath filed, or ſhall file common 
tail for the defendant, purſuant to the late act of parliament, 
For preventing frivolous and vexatious arreſts: It is or- 
dered, that in all ſuch caſes, the plaintiff in ſuch aRion or 
ſuit, wherein common bail hath been or ſhall be ſo 
filed as aforeſaid, may deliver a declaration by the by 
againſt ſuch defendant, in like manner as might have 
been done by the antient courſe of this court. But 
that no other perſon except ſuch plaintiff is or ſhall be 
capable of delivering a declaration by the by againſt 
any defendant, by reaſon of common bail being fo filed 
by any plaintiff as aforeſaid.” And for the better diſ- 
tinguiſhing by whom common bail ſhall have been filed 
in any action or ſuit; It is further ordered, that from 
and after the laſt day of this term, in all caſes where 
common bail ſhall be filed by the plaintiff or defendant 
by virtue of the ſaid act, theſe words ſhall be written 
on the bail- piece, viz. filed according to the ſtatute, or 
words to the like effect. R. MH. 10 Geo. 2. 

When the defendant has filed common or ſpecial bail 
for himſelf, any perſon may deliver or file a declaration 
againſt him by the by, at any time during the term 
wherein the proceſs againſt the defendant is returnable, 
ſedente curia; and the practice hath been, that the 
plaintiff, at whoſe ſuit the proceſs is, might declare 
agairit the defendant in as many actions as he thinks 
tit, before the end of the next term, after the return of 
the proceſs. N. on the above rule. 

Sulyard v. Harris.This was a ſuit by bill, againſt 
Harris, by two perſons named Sulyard; Harris was 
ſerved with common proceſs, not requiring bail ; he 
appeared at the return of the proceſs, and filed com- 
mon bail, The next day, Edward Sulyard alone, one 
of the two plaintiffs, without his companion, delivered 

a declara- 
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a declaration by the by againſt the defendant, and the 
defendant obtained Mr. Juſtice Yates's order to ſtay 
proceedings, and upon motion to ſet aſide the order, 
the rule was made abſolute for diſcharging the judge 
order. The practice reported by Maſter Owen is, 
That where the proceeding is by bill, if a defendant i; in 
court, either by being in actual cuſtody of the marſhal, 
by a voluntary appearance at any plaintiff” s ſuit, any oth 
plaintiff is at liberty to deliver a declaration by the h 
egainft bim, within the ſame term wherein the writ wa 
returnable, 4 Burr. 2180. 
If after a pleaia To debt on a judgment, defendant pleaded in abate. 
abatement the mentſhe was executrix and not adminiſtratrix, on which 
322 a plaintiff, 20th of March, entered on the roll guad bille 
eme — caſſetur, et defendens eat ſine die. On 28th of Mar 
during ſawe the ſame term, he delivered a declaration by the h, 
term in which hich defendant refuſed to accept, but it was left with 
the writ is re- * Moti foe aGd di foe i * 
turnable 4-liver him. otion to let aide proceedings for irregularit). 
a declaratioa by The court ſaid, the proceedings were regular; that 
the by. the defendant was in court during the whole term, and 
conſequently that the plaintiff might deliver a declan. 
tion againſt him during the term, and diſcharged the 
rule. Milles v. Andrews ad. 5 Term Rep. 634. 
Muſt declaie in The plaintiff having ſued out a writ gui tam, and 
the original ac- declared in his tmn name only, the proceedings were 
— ſet aſide, and the court ſaid, he muſt declare in the 
original action, before he can declare by the by, and he 


U . 

E cannot convert one ſpecies of action into another, in 
the firſt inſtance, Delves gui tam v. Strange, b Tem 
Rep. 158. 13 

What is 2 The delivery or filing of a declaration before ſpecs 


waiver of bail. þa;/ is put in, is a waiver of the bail; unleſs the ſame 
is delivered or filed de bene efſez and if the bail have 
not juſtified, is an acceptance of them, unleſs deliveres 
de bene eſſe. N. on R. M. 10 Geo. 2. Reg. 2. (6): 

What diſcharges If an original be ſued out in one county, and the «- 

bail by original, claration laid in another, though it be good againlt the 
defendant, yet the bail are diſcharged, and not liabi 
to a ſci. fa. ; otherwiſe if by bill. 3 Lev. 235. 45 
So it plaintiff declare contrary to the ac etiam in 
writ. hid. N. on R. E. 2 Geo. 2. (a). 


Within 
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Within what Time to declare. 


The plaintiff muſt declare before the end of the 
term next after the return of the proceſs, or the defendant 
may ſign a nonpros (except in replevin) without enter- 
ing any rule to declare, and the defendant ſhall have 
coſts taxed as uſual, 13 Car. 2. c. 2. f. 5. and no rule 
to declare need be given in this court, either by bill or 
original, 

Mr. Juſlice Buller. By the general rules of law, a 
plaintiff muſt declare againſt a defendant within twelve 
months after the return of the writ. But by the rules of 
the court, if he do not deliver his declaration within 
two terms, the defendant may ſign judgment of non- 
pros, Though unleſs he take ſuch advantage of the 
plaintiff's neglect, the plaintiff may ſtill deliver a de- 
claration within the year. 2 Term Rep. 112. Orley v. 
Lee. 3 Term Rep. 123. Perry v. Harvey. 

I cannot find any antient authority for this deter- 
mination, how is the defendant continued in court ; 
if there are rules to declare it would be ſo; but there 
can be no day given to continue the parties in court 
without leave. And the rule Mi. 1654, ſect. 14. 
ſays, if plaintiff do not the ſecond term declare, a non- 
ſuit may be entered upon a continuance over by him, 
9 dies datus, but not the third term or after. Vide Co. 

it. 134+ Gilb. C. P. 40. And the common pleas 
only allow till the efſoign of the third term to declare, if 
nonpros be not ſigned previous on a rule given. 

The defendant cannot fign a nonpros unleſs he enter 
his appearance within the term the writ is returnable. 


Caf. temp. Hard. 138. 2 Term Rep. 719. 


Of obtaining Time 19 declare, 


To prevent a nonpros being ſigned, the plaintiff may 
get a ſide- bar rule from the clerk of the rules, if the 
defendant is not in cuſtody, the laſt day of the ſecond 
term, for time to declare until the firſt day of the next 
term, for which pay 48. 6d. ſerve defendant's attorney 
with a copy, or ſtick a copy up in the office if he does 
not appear: And he may have as many rules as he 
likes trom term to term, but there muſt be two in a 
term, viz. one from the firſt day of the term, to the 
laſt day, and the other from the laſt day, to the firſt day 
of the next term, But the defendant may, if he thinks 


proper, 
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Within what 
time to declare, 


Har. Prac, 307. 
Rich. P. 201. 
12 Mod. 217 
Expreſs. 


Non pres. 


Time to declate 
may be obtained, 


— 
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proper, move the court, that the 440. rule may be pes 
remptory, which is done by giving counſel inſtructions, 
on a brief for that purpoſe, with ros. Gd. annexing an 
office - copy of the laſt rule to declare; draw up rule at 
the clerk of the rules, ſerve copy on plaintiff's attorney, 
N. B. The rule is pe-emptory in the firſt inſtance. 
| } This rule cannot be had where the defendant is 2 
. priſoner. But if the writ be againſt 7wo others as well 
11 as the priſoner, and the tvs cannot be found, the court 
* will grant rules for time to declare againſt the priſoner, 
| until the other tuo be outlawed. 2 Cromp. q. Tidd, 123. 
VN. B. Theclerk of the rules will make this rule ſpe- 
cial on being ſpoke to. 


1, 

| Notice of Declaration. 

. Of the notice. In all notices, care is to be taken that the cauſe 
properly named, as well as the court in which the ſuit is 
inſtituted; and in notices of declaration, the nature of the 
action is to be expreſſed, and at whoſe ſuit proſecuted, and 

. the time limited to plead to ſuch declaration. K. T. 

1 1 Geo. 2. directed to the defendant. 


John Denn, plaintiff, 

In the King's Bench. and 
Richard Fenn, defendant, 
Notice of de- Take notice, that a declaration was this day filed 
; claration de bene with the clerk of the declarations in the King's Bench 
1 ab office in the Inner Temple, London, conditionally (until 
able. ſpecial bail is put in and perfected), as of this preſent 
Eafter term, againſt you, at the ſuit of the above · named 
plaintiff, in an action of treſpaſs on the caſe on ſeveral 
promiſes, to the plaintiff's damage of 201. and unlels 
If inthecountry, you plead thereto in four days from the date hereof, 
eight days. judgment will be ſigned againſt you by default. Dated 


this 13th day of April 1796. 
Yours, Ec. 


R. S. attorney for plaintiff, 
To Mr. Richard Fenn, the above-named defendant. 


The like uzon Take notice, that a declaration was this day filed 
common pro- with the clerk of the declarations, in the King's Bench 
ceſs office, in the Inner Temple, London, conditionally (un- 

til common bail is filed), as of this preſent Ea 
| term, againſt you, at the ſuit of the above-na 
| plaintiff, in an action of treſpaſs on the caſe on ſeveral 
promiſes, to the plaintiff's damage of 101. and unlel 
you appear and plead thereto, in eight days from 


* 1 _ 
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date hereof, judgment will be figned againſt you by 


default. Dated this 13th day of April 1796. 
© Yours, &c. R. S. att. for plaintiff, 
To Mr. C. D. the above defendant. | 


Take notice, that a declaration was this day filed The like vpon 
with the clerk of the declarations, in the King's Bench 3 e 
office, in the Inner Temple, London, as of this preſent ,,caanxe is 
Eaſter term, againft you, at the ſuit of the above- filed according 
named plaintiff, in an action of treſpaſs on the caſe on de the flatute. 
ſeveral promiſes, to the plaintiff's damage of 10l. and If in the country, 
unleſs you plead thereto in four days from the date echt days. 
hereof, judgment will be ſigned againſt you by default. | 


Dated this 22d day of April 1796. | 
| Yours, Cc. 


J. S. attorney for plaintiff. 
To Mr. C. D. the above defendant. 


This notice will do where bail is perfected: or for a - 
declaration filed by the by, only ſay © filed by the by.“ 

If the declaration be delivered of Trinity, to plead in If fled of 
Michaelmas, then ſay, unleſs you plead thereto within auger terms 
the firſt four days of next Michaelmas term, judgment 
will be ſigned againſt you by default. 


Of intitling and laying the Day in Declaration, 


It is uſual, when the cauſe of action will admit of it, 
to intitle the declaration generally of the term in which 
the writ is returnable; but it ſhould always be intitled 
aſter the time when the cauſe of action is ſtated to have 
accrued : therefore, where the cauſe of action is ſtated 
to have accrued after the firſt day of the term in which 
the writ is returnable, the declaration ſhould be intitled 
of a ſubſequent day in that term, and not of the tera 
generally; tor a general title refers to the f day of the 
erm; upon ſuch a title it would appear, that the action 


was commenced before the cauſe of it accrued. Yet 


where the cauſe of action was ſtated to have accrued on 
the fir/? day of term, the court on demurrer held, that 
the declaration might be intitled of the term generally, 
for the delivery ot the declaration is the act ef the 
party; and in antient times, when the practice was to 
eclare ore tenus, it could not have been delivered till 

the litting of the court; ſo that the cauſe of action 
might well have accrued, * the actual delivery of 
| we 
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Ought to be 
iatitled the 
term in which 
writ is return- 


able. 


In what ations : 
1 is ma- and an eſſential part of the agreement, from w_ 


Day in DECLARATION: 


the declaration. Pugh v. Robinſon, 1 Term Rep, 116, 
Vide * 176. Where a — is —.— 


intitled, the plaintiff may have it corrected, on an af. 


davit of the fact. Symonds v. Parminter and anath, 


1 Vilſ. Rep. 


8. 
Or it may — ſet right at the inſtance of the defend. 


ant: Thus, where the declaration is intitled of the tern 
generally, and the defendant pleads plens adminiſtrani, 
or a tender made before the exhibiting of the bill, upon 


which he would give in evidence an adminiſtration of 


aſſets, or tender made, between the firſt day of the 


term to which the bill relates, and the day of ſuing 
out the writ ; he has a right to call upon the plaintif, 
to intitle his declaration properly, Caſ. temp. Hard. 141, 
or to make up the paper book, with a memorandum ac. 
cording to the truth of the fact. Smith v. Key, 1 $, 
638. In Smith v. Raydon, M. 12 Geo. 1. the cout 
ordered a ſpecial memorandum to be made, in order to 
give the party leave to plead a tender, Cited in 
1 Wilſ. 39, | 

Per curiam—T he defendant has a right to call upon 
the plaintiff to intitle his declaration agreeable to the try 
time of delivering it to the defendant; Thompſon v, 
Marſhall, 1 Wilſ. 304. 

The court held that a declaration ought to be intitld 
of the term in which the writ is returnable, (for it istobe 
conſidered as delivered nunc pro tunc) ; and if not, to pre- 
vent the plaintiff's further claim, the defendant may have 
a judge's order for that purpole. And where a writ v 
ſerved, returnable in Michaelmas term 1788, the de- 
claration was not delivered till Hilary; and including 
a debt due to the plaintiff from Afichaelmas to Hilary, 
it was held, he could not recover that debt, for be 
ought to have intitled his declaration of the term in 
which the writ was returnable. Smith v. Mulln, 
3 Term Rep. 624. | 

If the cauſe of action ariſes within the term the de-. 
Claration is of, then do not intitle it as of the fern 
generally, but make a ſpecial day after the cauſe d 
action accrued, as, * Thurſday next after the marrow 
4 All Souls, in Michaelmas term, in the 36th year of 
« reign of king Geo. 3.” inſtead of Michaelmas tim 
« generally.“ | 

If the plaintiff declares on a note, the day is matetid, 


( 
| 
f 
t 
/ 
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cannot vary; ſo on a bond or other writing; but in 
the caſe of a common aſſumpſit, the day is alledged only 
for form, and therefore the defendant cannot confine 
the plaintiff to the day alledged in the declaration. 
[hid. Str. 21. Vide Co. Lit. 283. Plow. Com. 24. a. 

In other caſes, as in treſpaſs, 
day is immaterial, but is in general laid after the cauſe 
of action accrued, and before the term or time of 
which the declaration is intitled. | 

In aſſault and battery, proof that the aſſault was on 
a day after the commencement of the ſuit, may be 
helped. 1 Wilſ. 171. Hay v. Kitchin, 

In trover a demand and refuſal appeared to be ſubſe- 
quent to the bringing of the action, for it appeared on 
the niſi prius roll, that the bill was filed of Eafter term; 
and conſequently as there was no ſpecial memorandum, 
it muſt refer to the firſt day of that term, which was in 
the beginning of April, long before the time of the 
demand and refuſal on 2d of Hay. The plaintiff pro- 
duced the writ, which appeared to be ſued out after the 
2d of May. Verdict for the plaintiff ; and the point 
reſerved was, whether the writ was admiſſible. The. 
court were of opinion that the writ was rightly admitted 
and Lord Mansfield ſaid, If there be no ſpecial memo- 
randum, the bill by fiction of law relates to the firſt day 
of the term, But fictions of law hold only in reſpect 
of the ends and purpoſes fer which they were invented ; 
when they are urged to an intent and purpoſe not 
within the reaſon and policy of the fiction, the other 
party may ſhew the truth. The bill is not the com- 
mencement of the ſuit; the writ is: and being after 
the time to which the bill relates, ſhews there ſhould 
have been a ſpecial memorandum. Morris v. Pugh, 
3 Burr, 1243. 8 

It has been determined, in actions upon penal ſta- 
tutes, which muſt be brought within a limited time, 
that the plaintiff may ſhew the true commencement of the 
proſecution contrary to the fition. bid. | 

If a bill be filed againſt an attorney in vacation, the 

of filing it may be inſerted in a ſpecial memoran- 
dum if the cauſe of action accrued in vacation. Vide 
roceedings againſt Attornies. 5 Term Rep. 32.5. Dodſ= 
worth v. Bowen. 


For more on this head, ſee my Madern Pleader, p. 56. 
P 2 | Decla- 


Trover. 


ault, battery, Wc. the When not; 
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Prayee againſt 
the -cc*ptor on 


u bill of ex- 


change, by 


original, 
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Dieclarations in Aſſumpſit. 


DECLARATIONS in aſſumpſit in common uſe 

thoſe by and againſt executors, adminiſtrators, 
aſſignees of bankrupt, &c.. as alſo on promiſſory notes, 
are to be met with.in my Modern Pleader, a book cal. 
culated for the office of an attorney, with uſeful notes, 
and the evidence to ſupport each declaration. 

London, (/.) T. C. late of London, merchant, was 
attached to anſwer J. P. in a plea of treſpaſs on the caſe, 
Sc. and whereupon the ſaid J. P. by A. D. bis attor. 
ney, complains, For that whereas, one T. G. on the 2gth 
day of September, in the year of our Lord 17as, to 
wit, at London aforeſaid, in the pariſh of Saint Mary- 
le-Bow, in the ward of Cheap, accotding to the uſage 


and cuſtom of merchants from time immemorial uſed 


and approved of within this kingdom, made his certain 
bill of exchange in writing, his own proper hand being 
thereto ſubſcribed, bearing date the day and year afore- 
ſaid, and then and there directed the ſaid bill to the ſaid 
2. C. by the name and addition of Mr. T. C. mer- 


| chant, in Milk-/ireet, London, and thereby .required 


the ſaid 7 C. three months after the date of the ſaid 
bill, to pay to the ſaid J. P. or order, gol. for value 
received; and then and there delivered the ſaid bill of 
exchange to the ſaid /. P.; which ſaid bill of exchange 
the ſaid T. C. afterwards, to wit, on the day and year 
aforeſaid, at London aforeſaid, inthe pariſh and ward afore- 
ſaid, upon fight thereof accepted, according to the ſaid 


uſage and cuſtom of merchants, and by reaſon thereof, and 


according to the ſaid uſage and cuſtom of merchants, the 
ſaid 7. C. became liable to pay to the ſaid J. P. the ſaid 


ſum of money in the ſaid bill of exchange ſpecified, ac- 


cording to the tenor and effect of the ſaid bill of exchange, 
and of his ſaid acceptance thereof, and being fo liable, 
he the ſaid T. C. in conſideration thereof, afterwards, to 
wit, on the ſame day and year aforeſaid, at Lond 
aforeſaid, in the pariſh and ward aforeſaid, undertook 
and faithfully promiſed the ſaid F. P. to pay him the 
faid ſum of money in the ſaid bill of exchange ſpeci- 
fied, according to the tenor and effect of the ſaid bill of 
exchange, and of his acceptance thereof. And wheres 
the ſaid T. C. afterwards, to wit, on, &c. at, Os. 


Add 


£071; 
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Add a count for money had and received, and common 
concluſion, but no pledges. | 


Declarations in Debt. 


London, (fs.) A. B. complains of C. D. being in On bone, 

the cuſtody of the marſhal, &ec. of a plea, that he ren- Age againſt | 
der to him, the ſaid A. B. 8ool. of lawful money of * 
Great Britain, which he owes to, and unjuſtly detains 


25 from him; and whereupon the ſaid A. B. by E. F. 
le, his attorney, complains, For that whereas the ſaid 
r. 


C. D. on the 20th day of April, in the year of our The exact date 
Lord 1790, to wit, at London aforeſaid, in the pariſh of the bond. 
of St. Mary-le-Bow, in the ward of Cheap, by his 
certain writing obligatory, ſealed with the ſeal of the 
ſaid C. D. and now ſhewn to his majeſty's court here, 
the date whereof is on the day and year aforeſaid, ac- 
knowledged himſelf to be then and there held and 
firmly bound unto the ſaid A. B. in the ſum of 8001, 
to be paid to the ſaid A. B. when he ſhould be thereto 
| afterwards requeſted. Vet the ſaid C. D. (although 
often requeſted, c.) hath not yet paid the ſaid ſum of 
89201, above demanded, or any part thereof, to the ſaid 


ad A. B. but to pay the ſame, or any part thereof, to the _ 
ue laid A. B. he the ſaid C. D. hath hitherto wholly re- 
of fuſed, and till doth refuſe to the ſaid A. B. his damage 
py 5 rol. and therefore he brings his ſuit, c. Pledges, 
c. | a7 N 


Middleſex, to wit, S. F. late of, &c. was ſummoned Declaration on 
to anſwer R. T. and J. A. affignees of the eſtate and hr por _ 
effects of J. M. a bankrupt, according to the force, bankrupt, by | 
form, and effect of the ſeveral ſtatutes made concern- vriginal. 
ing bankrupts, of a plea, that he render to them the 
ſum of 14201. of good and lawful money of Great Bri- 
tain, which he owes to, and unjuſtly detains trom 
them, &c. and whereupon the ſaid R. T. and F. A. 
by 7. B. their attorney, complain, That whereas the 
laid S. F. before the ſaid J. M. became a bankrupt, 
to wit, on the 8th day of January, in the year of our 
Lord 1791, at Meſiminſter, in the ſaid county, by his 


* certain writing obligatory, ſealed with his ſeal, ac- 1 
| knowledged himſe!f to be held and firmly bound to the | 
— ſaid J. M. in the ſum of 1420l. of good and lawful | 


money of Great Britain, Y be paid to the ſaid 7. AM. 
| 3 or 


i | 
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| or his affigns, when he the ſaid S. F. ſhould be there. 

| Concluſion, unto afterwards requeſted; Yet the ſaid S. F. (al. 

| though often requeſted, c.) hath not paid the ſaid 
ſum of 2420]. above demanded, or any part thereof, 

| to the ſaid 7. M. before he became a bankrupt, or to 

the ſaid R. T. and J. A. aſſignees as aforeſaid, ſince 

| the ſaid J. M. became a bankrupt, or to either of 

| them, but he to pay the ſame, or any part thereof, ta 

| them or either of them, hath hitherto wholly refuſed, 
and till doth refuſe ; wherefore the ſaid R. T. and 

EET, J. A. aſſignees as aforeſaid, ſay, they are injured, 


and have ſuſtained damage to the value of 1ol. and 
Profot in curia. therefore they bring their ſuit, c. And the ſaid 
R. T. and J. A. aſſignees as aforeſaid, now bring 
here into court the ſaid writing obligatory, ſealed with 
the ſeal of the ſaid S. F. which gives ſufficient evidence 
of the debt aforeſaid, in form aforeſaid, the date 
| whereof is the ſame day and year in that behalf above. 
Wes? mentioned, Oc. 
The like atz of London, (/5.) C. P. and R. S. executors of the laſt 
executors, by vill and teſtament of P. P. Eſquire, deceaſed, complain 
Wh of J. T. being in the cuſtody of the marſhal of the 
Mar ſhalſea of our lord the now king, before the king 
himſelf, of a plea, that he render to them 2400]. of 
lawful money of Great Britain, which he unjuſtly de- 
tains from them; For that whereas the ſaid J. T. on 
the 25th day of March, in the year of our Lord 1791, 
| at London aforeſaid, to wit, in the pariſh of St. Mary- 
le- Bow, in the ward of Cheap, by his certain writing 
| obligatory; ſealed with the ſeal of the ſaid J. T. and 
| | now ſhewn to his Majeſty's court here, the date 
whereof is the day and year aforeſaid, acknowledged 
himſelf to be held and firmly bound to the ſaid P. P. in 
his life-time, in the ſaid ſum of 2400]., above de- 
manded, to be paid to the ſaid P. P. his executors, 
adminiſtrators, or aſſigns, when he the ſaid J. 7. 
ſhould be thereto afterwards requeſted ; nevertheleſs 
| the ſaid J. T. (although often requeſted, &«c.) hath not 
. paid the ſaid ſum of 2400l. or any part thereof, to the 
| ſaid P. P. in his life-time, or to the ſaid C. P. and 
| : 
| 
' 


R. &. executors as aforeſaid, ſince the deceaſe of the 
ſaid P. P. but to pay the ſame, or any part thereof, to 
the ſaid P. P. in his life-time, or to the ſaid; C. P. and 


. 2 For uſef I notes in action of debt, fee my Ned. leader, p. 70 to 
| 723 dy and agaiaft executors and adminiſtrators, 106 to 121, 2.8 
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ſaid P. P. be the ſaid J. T. hath hitherto wholly re- 
ſuſed, and ſtill doth refuſe, To the ſaid C. P. and 
R. $. executors as aforeſaid, their damage of 3ol. 
and therefore they bring ſuit, c. And they bring 
into court here the letters teſtamentary of the ſaid P. P. 
by which it ſufficiently appears to the court here, that 


Dürr. | ; 
E. S. executors as aforeſaid, fince the deceaſe of the 
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P rf. in cur. 
of probate, 


the ſaid C. P. and R. S. are the executors of the laſt 


will and teſtament of the ſaid P. P. deceaſed; and 
have the adminiſtration thereof, &c. Pledges, &c. 
Middleſex, to wit, J. B. and G. B. complain of 
R. P. being in the cuſtody of, &c. of a plea, that he 
render to the ſaid J. and G. 203]. 38. of lawful money 
of Great Britain, which he owes to, and unjuſtly de- 
tains from them: For that whereas they the ſaid F. and 
G. heretofore, (that is to ſay) in Michaelmas term, in 
the 35th year of the reign of our lord the now king, in 
the court of our ſaid lord the king, before the king 
himſelf (the ſaid court then and ſtill being held at 
Wiſftmin/ter, in the county of Middleſex), by the con- 
ſideration and judgment of the ſame court, recovered 
againſt the ſaid R. a certain debt of 200l. and 638. 
which were then and there in and by the ſaid court 
adjudged to the ſaid J. and G. for their damages which 
they had ſuſtained, as well by occaſion of the detaining 
of that debt, as for their coſts and charges by them laid 
out about their ſuit in that behalf, whereof the ſaid R. 
is convicted, as by the record and proceedings thereof, 
remaining in the ſaid court of our ſaid lord the king, 
before the king himſelf, at Meſiminſter aforeſaid, more 
fully appears, which ſaid judgment ſtill remains in the 
laid court, in its full force, ftrength, and effect, and 
not in the leaſt reverſed, annulled, ſet aſide, paid off, 
ſatisfied, or diſcharged ; and the ſaid F. and G. have 
not, nor hath either of them yet obtained execution of 
their ſaid judgment, whereby an action hath accrued to 
the ſaid 7. and G. to demand and have of the ſaid R. 
the ſaid 203). 3s. above demanded; yet the ſaid R. 
(although often requeſted, &c.) hath not yet paid the 
ſaid 2031. 38. or any part thereof, to the ſaid J. and G. 
or to either of them, but he to do this hath hitherto 
wholly refuſed, and fill refuſes, to the ſaid J. and G. 
their damage of 1ol. and therefore they bring their ſuit, 
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Declarat'on en Midaleſex, (ſs.) Richard Fenn complains of John of t 

— 1 Denn, being, Cc. of a plez, that he render to him 10ol. Nati 

not aech:ring, Of lawful money of Great Britain, which be owes to, Will 

and unjuſtly detains from him: For that tohereas the the 

ſaid Richard, heretofore, to wit, in Hilary Term, in king 

the 35th year of the reign of our lord the now king, in moth 

the coutt of our ſaid lord the king, before, the king Gree 

himſelf (the ſaid court then and ſtill being held at from 

We:/tmin/ler, in the county of Middleſex), by the conſi- 21ſt 

deration and judgment of that court, recovered againſt our 

the ſaid on 338. and 6d. which, in the ſaid court of Brit 

our ſaid lord the king, before the king himſelf, at our 

W:/tminſier aforeſaid, were adjudged to the ſaid Rich- cour 

ard, according-to the form of the ſtatute in ſuch caſe cour 
made and provided, for his colts and charges laid out tain 
| by him about his defence of and in a certain plea then direc 
[ | lately commenced by the ſaid 7ohn againſt the ſaid writ 
3 Richard in the ſame court, for that the ſaid Jahn had that 
not proſecuted the ſaid plea; whereof the ſaid Jahn foun 

was convicted, as by the record and proceedings they 
thereof, remaining in the ſaid court of our ſaid lord gl 

the king, before the king himſelf, at Veſiminſter afore- then 

| | ſaid, more fully appears; which ſaid judgment ſtill plea 
remains in its full force, ſtrength, and effect, not in to b. 
the leaſt reverſed, annulled, ſet aſide, paid off, or ſa- pron 
tished, and the ſaid Richard hath not obtained any cour 
$ execution of the ſaid judgment, whereby an action ſhou 
| hati accrued to the ſaid Richard, to demand and have terw 
=. of the ſaid John the ſaid 33s.,and od. parcel of the ſaid Heri 
| | icl, above demanded; And whereas the ſaid John, duly 
| h afterwards, to wit, on the firſt day of April in the year an a 
. of our Lord i795, at, © c. borrowed, of the ſaid Richard and 
81. 68. 6d. of like lawful money, reſidue of the ſaid lord 
10l. to be paid to the ſaid 4zchard, when he the ſaid the | 

John thould be thereto afterwards requeſted, yet the and 
ſaid John (although often requeſted, Sc.) hath not yet the 1 
| paid the ſaid lol. or any part thereof, to the ſaid Rich- the 
| : ard, ut he to pay the ſame, or any part thereof, bath and 
hitherto wholly refuſed, and ftill refuſes, to the ſaid Glog 
| Richard his damage of 101. and therefore he brings bis Lon 
| fuit, &c. Pledges, c. of y 
| —— by Landon, (fs.) Timothy Walker, aſſignee of Richard Lip 
the 2!hgnee © 5 - 3 - 3 - i 

| . Glode, E.quire *, and John Liptrap, Eſquire, ſherifis and 
bail-bondagainfft a On inquiry I fad Sheriff Gade is knighted, therefore ſay, Sir Richard 02 
Glace, Knights 19 voi. 


of 
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of the city of London, according to the form of the principal. This 
ſtatute in ſuch caſe made and provided, complains of form will do for 
William Benſon, being in the cuſtody of the marſhal of — — 
the Mar ſbal ſea of our lord the now king, before the in the watgin, 
king himſelf, of a plea that he render to the ſaid Tj- 3nd lay focriff 
mothy, aſſignee as aforeſaid, 30l. of lawful money of or ns. 
Great Britain, which he owes to and unjuſtly detains inead of wrie, 
from him : For that whereas he the ſaid Timothy, on the 

21ſt day of March, in the 36th year of the reign of 

our ſovereign lord George the third, now king of Great 

Britain, &c. ſued and proſecuted, out of the court of 

our lord the king, before the king himſelf, the ſame 

court then and ſtill being held at Veſiminſter, in the 

county of Middliſex, againſt the ſaid William, a cer- « A certain pte- 
tain* writ of our ſaid lord the king called a latitat, cept of our lord 
directed to the ſaid ſheriffs of London®, by which ſaid 3 
writ, our {aid lord the king commanded the ſaid fherrff5*®, fs 
that they ſhould take the ſaid William, if he ſhould be > Whereby the 
found in their bailiwick, and keep him ſafely, ſo that — 3 
they might have his body before the lord the king at © Sheriff, 
Weſtminſter, on W edneſday next after 15 days of Eaſter 

then next following, to anſwer the ſaid Timothy in a 

plea of treſpaſs, and alſo to a bill of the ſaid Timothy, 

to be exhibited againſt the ſaid William for 30l. on 

promiſes, according to the cuſtom of his majeſty's _ 

court, before his majeſty, and that the ſaid Heri: — 
ſhould then have there that writd, which ſaid writ, af- 
terwards, and before the delivery thereof to the ſaid 
Heri ts, to be executed as is hereafter mentioned, was 
duly marked or indorſed for bail for 1 5l. by virtue of 
an affidavit of the cauſe of action, before then made 
and duly affiled of record in the ſaid court of our ſaid 
lord the king, before the king himſelf, according to 
the form of the ſtatute in ſuch caſe made and provided, 
and which ſaid writ ſo indorſed, afterwards, and before 3 
the return thereof, to wit, on the 2d day of April, in 3 95 
the year aforeſaid, at London aforeſaid, in the pariſh 

and ward aforeſaid, was delivered to the ſaid Richard ä 
Glode and John Liptrap, then ſheriff of the ſaid city of — * 
London, in due form of law to be executed; by virtue dleſex. 

of which ſaid writ, the ſaid Richard Glode and John 

Liptrap, then being ſheriffs as aforeſaid, afterwards, 


and before the return of the ſaid writ, to wit, on the 


4 The ifſuing of the proceſs is traverſable ; if no writ ifſued, the bond 
iy void, Say. 116. But the arreſt is not traverſable. Str. 444+ 643» 
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Sheriff, 


pos ef hand, 


County of Mid- 
dleſex. 

Sheriff of the 
county of Mid- 


dle ſex. 


Set forth the 
condition, 


> 


| + Dagy:: - | 

day and year laſt aforeſaid, at London aforeſaid, in, &.. 
and within their bailiwick, did take and arreſt the ſaid 
William by his body, and then and there had and de. 
tained him in their cuſtody, at the ſuit of the ſaid 
Timothy for the cauſe aforeſaid ; and the ſaid Milian 


being fo arrefted, and in cuſtody of the ſaid ſheriffs ag 


aforeſaid, at the ſuit of the ſaid Timothy, by virtue of 
the ſaid writ, the ſaid Richard Glode and Jahn Lipty 

being Heri as aforeſaid, afterwards, and before the 
return of the ſaid writ, to, wit, on the day and year 
laſt aforeſaid, at London aforeſaid, in, Ct. and within 
their bailiwick, took bail for the appearance of the 


ſaid: William at the return of the ſaid writ ; and on that 
occaſion, the ſaid Milliam then and there, to wit, on 


the ſaid 2d day of April, in the year aforeſaid, at Lon- 


dn aforeſaid, in, &c. by bis certain writing obligatory, 
commonly called a bail-bond, ſealed with the ſeal of 


the faid William, and now ſhewn to the court of our 
faid Jord the king, before the king himſelf, the date 
whereof is the day and year laſt aforeſaid, acknowledged 


| Himſelf to be held and firmly bound to the ſaid Richard 


Glode and John Liptrap, then being ſheriffs of the ſaid 
city of London, as aforeſaid, in the ſum of gol; of law- 


ful money of Great Britain, to be paid to the ſaid ſhe« 


riffs, or their certain attorney, executors, adminiſtra- 
tors, or aſſigns, when he the ſaid William ſhould be 
thereto afterwards requeſted, with and under a certain 
condition fubſcribed to the faid writing obligatory, 
that if the ſaid William did appear before the lord the 


king, at Veſiminſter, on Wedneſday next after 15 days 


of Eaſter, to anſwer to the ſaid Timothy in a plea of 
treſpaſs, and alſo to a bill of the ſaid Timothy, to be 
exhibited againſt the ſaid Milliam, for 3ol. on pro- 


miſes, according to the cuſtom of his majeſty's court, 


before his majeſty, then that obligation to be void, 


Otherwiſe to be and remain in full force and virtue, as 


by the ſaid writing obligatory, and the condition thereof 
(relation being thereto had), may 'more fully and at 


large appear; and the ſaid Timothy in fact faith, that the 


ſaid William did not appear before the lord the king, at 
WWaſtminjter, on W edneſday next after 15 days of Eafter, 
in the condition of the {aid writing obligatory mentioned, 


according to the form and effect of the ſaid condition, but 


therein wholly failed and made default, whereby the ſaid 
writing obligatory became forfeited; and the ſaid TC 
| [2 urtner 
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ſurther ſaith, that the ſaid writing obligatory being ſo 
forfeited, and the money therein ſpecified, or any part 
thereof, not being paid or ſatisfied to the ſaid ſherrff5, 
the ſaid Richard Glode and Jobn Liptrap, being then 
Heri fi of the city of London as aforeſaid, afterwards, to 
wit, on the 18th day of April, in the year aforeſaid, 
to wit, at London aforeſaid, in, &c, at the requeſt, 
coſts, and charges of the ſaid Timothy, the plaintiff in 
that ſuit, by an indorſement on the back of the ſaid 
writing obligatory, then and there made and atteſted in 
the preſence of two credible witneſſes, and ſealed with 
their ſeal of office of ſheriff of the ſaid city of London, 
aſſigned the ſaid writing obligatory to the ſaid Timothy, 
according to the form of the ſtatute in that caſe made 
and provided, as by the aſſignment indorſed on the ſaid 
writing obligatory as aforeſaid, and duly ſtamped be- 
fore the commencement of this ſuit, according to the 
form of the ſtatute laſt aforeſaid, and to the court of 
our ſaid lord the king, before the king himſelf, now 
here ſhewn, the date whereof is the day and year laſt 
aforeſaid, may more fully appear; by means whereof, 
and by force of the ſtatute in fuch caſe made and pro- 
'vided, an action hath accrued to the ſaid Timothy, as 
aſſignee of the ſaid ſheriff5, to demand and have of and 
from the ſaid William the ſaid gol. above demanded ; 
yet the ſaid William (although often requeſted, &c,) 
bath not as yet paid the ſaid 3ol. above demanded, or 
any part thereof, to the ſaid Timothy, aſſignee as afore- 
ſaid, but he ſo to do hath hitherto wholly refuſed, and 
ſtill refuſes, to the ſaid Timothy, aſſignee as aforeſaid, 


Sheriff. | 


Sheriff of the 
county of Mid 
dleſex. : 


Date of aſſiga- 
ment, 


Sheri, 


Sheriff. 


his damage of 10l. and therefore he brings his ſuit, & c. 


Pledges, c. | 

London, ( ſs.) Richard Fenn, aſſignee of Richard Glode 
Eſquire, and John Liptrap, Eſquire, ſheriffs of the city 
of London, according to the form of the ſtatute in ſuch 
caſe made and provided, complains of William Doe, 
being, Ec. of a plea, that he render to the ſaid Richard, 
aſſignee as aforeſaid, 600. of lawful money of Great 
Britain, which he owes to and unjuſtly detains from 
him; For that whereas the ſaid Richard heretofore, to 
wit, on the 5th day of March, in the year of our Lord 
1796, ſued and proſecuted out of the court of our ſaid 
lord the king, before the king himſelf (the ſaid court 
then and till being held at Veſiminſter, in the county 
of Middleſex), a certain writ of our lord the king, 


called a ſpecial capias ad reſpondendum, directed to the 
3 | 1 ſheriffs 
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Date of bond, 


Drzr. | 
ſheriffs of London, by which ſaid writ, the ſaid ſheriffs 


were commanded to take one John Denn, if he ſhould 


be found in their bailiwick, and him ſafely keep, ſo 
that they. might have his body before his majeſty in 
15 days of Eafter whereſoever his ſaid majeſty ſhould 
then be in England, to anſwer the ſaid Richard in a 
plea of treſpats on the caſe upon promiſes, to the ſaid 
Richard his damage of 6001. and that the ſaid ſheriff 
ſhould have there that writ; which ſaid writ, after. 
wards and before the delivery thereof to the ſaid ſhe. 
riffs for execution, as hereafter is mentioned, was duly 
marked or indorſed for bail for 300. by virtue of an 
affidavit before then made and duly affiled of record, 
in the ſaid court of our faid lord the king, before the 
king himſelf, of the cauſe of action of the ſaid Richard 
in that behalf, according to the form of the ſtatute in 
that caſe made and provided; and which {aid writ fo 
indorſed, afterwards, and before the return thereof, to 
wit, on the firſt day of April, in the year aforeſaid, at 
London aforeſaid, in the pariſh and ward aforeſaid, was 
delivered to the ſaid Richard Glodg and John Liptrap, 


then being ſheriffs of the ſaid city of London, to be 


executed in due form of law; by virtue of which ſaid 
writ, the ſaid Richard Glade and John Liptrap, fberiffs 
as aforeſaid, afterwards, and before the return of the 
faid writ, to wit, on the day and year laſt aforeſaid, 


at London aforeſaid, in the pariſh and ward aforeſaid, 
and within their bailiwick, took and arreſted the ſaid 


Jobn Denn, by his body, and then and there had and 
detained him in their cuſtody, at the ſuit of the faid 
Richard, for the cauſe aforeſaid; and the ſaid Jahn 
Denn being ſo arreſted, and in cuſtody of the (aid ſhe- 
riffs, afterwaids, and before the return of the ſaid writ, 
to wit, on the ſame day and year laft aforeſaid, at 
London aforeſaid, in the pariſh and ward aforeſaid, and 
within their bailiwick, took bail for the appearance of 


the ſaid John Denn at the return of the ſaid writ; ac- 


cording' to the form of the ſtatute in ſuch caſe made 


and provided, and an that occaſion the ſaid William 


Doe, as bail ar ſurety of the ſaid John, then and. there, 
to wit, on the ſaid firſt day of April, in the year afore- 


ſaid, at London aforeſaid, in the pariſh and ward afore- 


ſaid, by his certain writing obligatory, commonly 


called a bail- bond, ſealed with his ſeal, and now ſnewu 
to the court here, the date whereof is the ſame day 


and year laſt atoreſaid, acknowledged himſelf to 7 
ke'ſd - 


ii LES. i 
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held and firmly bound to the ſaid Richard Glad and 
John Liptrap, ſheriffs of the ſaid city of London, in 
the ſum of ſix hundred pounds of good and lawful 
money of Great Britain, to be paid to the faid 
Richard Glade and John Liptrap, or their certain 
attorney, executors, adminiſtrators, or aſſigns, when 
he the ſaid William ſhould be thereunto required, 


with a candition to the ſaid writing obligatory under- 


written, that if the ſaid John ſhould appear before the 
lord the king in 15 days of Eaſter, whereſoever, &c. 
to anſwer to the ſaid Richard in a plea of treſpaſs on 
the caſe upon promiſes, to the ſaid Richard his damage 
of 600 J. then the ſaid obligation ſhould be void and 
of no force, otherwiſe ſhould ſtand and remain in full 
force, vigor, and effect, as by the ſaid writing obli- 
gatory, and the condition thereof, (relation being 
thereunto had,) will more fully appear; and the faid 
Richard in fact ſaith, that the faid 7ohn did not appear 
before his majeſty in 15 days of Eaſter, whereſcever, 
Sc. in the condition aforeſaid mentioned, accord- 
ing to the form and effect of the faid condition, whereby 
the ſaid writing obligatory became forfeited ; and the 
ſaid writing obligatory being ſo forfeited. and the ſaid 
ſum of money therein mentioned, or any part thereof, 
not being paid to the ſaid ſheriffs, the ſaid Richard 
Glade and John Liptrap, then and now being ſheriffs 
of the ſaid city of London, afterwards, to wit, on the 
18th day of April, in the year aforelaid, at Landon 
aforeſaid, in the pariſh and ward aforeſaid, at the re- 
queſt, coſts, and charges of the ſaid Richard, the plain- 
tiff in the ſaid ſuit, by an indorſement on the back of 
the ſaid writing obligatory, then and there made and 
atteſted in the preſence of two credible witneſſes, ſealed 
with their ſeal of office of ſheriffs of the ſaid city of 
London, aſſigned the ſaid writing obligatory to the ſaid 
Richard, according to the form of the ſtatute in ſuch 
caſe made and provided, as by the ſaid aſſignment in- 
dorſed on the ſaid writing obligatory, and duly ſtamped 
before the commencement of this ſuit, according to the 
form of the ſtatute in that caſe made and provided, 
and to the court of our ſaid lord the king now here 
ſhewn, the date whereof is the day and year laſt afore- 
ſaid, may more fully appear; by reafon of which ſaid 
premiſes, and by force of the ſtatute in that caſe made 


and provided, an action hath accrued to the ſaid Richard, 
| as 
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as aſſignee of the ſaid ſheriffs as aforefaid, to demand 


and have of the ſaid William the ſaid ſum of 6001, 
above demanded : Nevertheleſs, the ſaid William (al- 
though often required) hath not yet paid the 600/, 
above demanded, or any part thereof, to the ſaid 
Richard, aſſignee as aforeſaid ; but he to pay the ſame, 
or any part thereof, to the ſaid Richard, hath hitherto 
wholly refuſed, and ſtill refuſes, to the ſaid Richard 
his damage of 207. and therefore he brings his ſuit, &c, 
Pledges, &c. En. 

If the bond be aſſigned by the late ſheriff5 (add thoſe 
words), and that they aſſigned the ſame to the plain- 
tiff; and inſtead of the words now being ſheriffs, ſay 
(then being ſheriffs ); the venue may be laid in London 
or Middleſcx, although the arreſt and aſſignment were 
made in any other county. 2 Lord Raym. 1455, 
2 Str. 727. | ; 

Oxfordſbire, (i.) R. B. complains of J. B. being 
in, Sc. For that the ſaid J. B. on the 5th day of 
Auguſt, in the year of our Lord 1795, to wit, at Bur- 


Ford, in the ſaid county, with force and arms, to wit, 


For an aſſault 


and imptiſon- 
ments 


with ſwords, ftaves, ſticks, and fiſts, made an aſſault 
on the ſaid R. and then and there beat, bruiſed, 
wounded, and ill- treated the ſaid R. inſomuch that 
his life was then and there thereby greatly deſpaired 
of, and other wrongs to him the ſaid R. B. then and 
there did, againſt the peace of our lord the now king, 
and to the ſaid R. his damage of 1004. and therefore he 
brings his ſuit, c. Pledges, &c. 

London (fs.) R. B. complains of J. B. being, Qt. 
For that the ſaid J. on the iſt day of November, in the 

ar of our Lord 1795, with force and arms, to wit, 
with ſwords, ſtaves, ſticks, and fiſts, made an aſſault 
on the ſaid R. to wit, at London aforeſaid, in the pariſh 
of St. Mary-le-Bow, in the ward of Cheap, and then 
and there beat, bruiſed, wounded, and ill- treated her, 
and then and there impriſoned her, and kept and de- 
tained her in priſon for a long time, to wit, for the 
ſpace of ten days then next following, until ſhe was 
forced and obliged to lay out and expend, and did lay 
out and expend, a large ſum of money, to wit, the 
ſum of 40. in the obtaining of her diſcharge from ſuch 
her impriſonment, without any reaſonable or probable 
cauſe whatſoever, contrary to the Jaws and cuſtoms 
of this realm, and againſt the will of the ſaid R. a 

| A 
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ASSAULT. 


And alſo for that the ſaid F. B. on, &c. (add another 
count for a common aſſault), and then and there did 
other wrongs to the ſaid R. againſt the peace of our 
lord the now king, and to the ſaid R. her damage of 
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1007. and therefore ſhe brings her ſuit, Cc. Add 


pledges, &c. 

London, (i.) A. B. complains of C. D. being in the 
cuſtody of the marſhal of the Mar ſbalſea, Sc. For 
that the ſaid C. on the — day of „in the year 
of our Lord 1795, with force and arms, to wit, with 
ſticks, ſtaves, clubs, and fiſts, made an aſſault upon 
the ſaid A. at London aforeſaid, in the pariſh of St. 
Mary-le-Bow, in the ward of Cheap, and greatly bruiſed, 
wounded, and ill-treated him, ſo that his life was 
thereby then and there greatly deſpaired of, and then 
and there threw, caſt, and toſſed, a lighted ſquib, con- 
fiſting of gunpowder and other combuſtible materials, 
at and againſt the ſaid A. and ſtruck the ſaid A. on the 
face therewith, and ſo greatly burnt one of the eyes-of 
the ſaid A. that the ſaid F. underwent and ſuffered great 
and excruciating pain and torment for a long time, to 
wit, for the ſpace of fix months then next following, 
and afterwards wholly loſt his ſaid eye; and the ſaid 
A. hath not only been forced to lay out and expend a 
large ſum of money, to wit, the ſum of 20l. in and 
about the ſaid wound, but has alſo been prevented and 
hindered from following and tranſacting his lawful af- 
fairs and buſineſs, and is wholly deprived of the ufe 
and benefit of his ſaid eye, and the fight thereof: And 
alſo for that the ſaid C. on the day and year aforeſaid, 
at London aforeſaid, in, &c. made another aſſault on 
the ſaid A. and threw, caſt, and toſſed a certain lighted 
hre-work, conſiſting of gunpowder, at and againſt the 
faid A. and ftruck the ſaid A. on the face therewith, 
and fo greatly burnt one other eye of the ſaid A. that 
the ſaid A. for a long time, to wit, for the ſpace of fix 
months then next following, underwent and ſuffered 
great and excruciating pain and torture, and after- 
wards wholly loſt his ſaid eye; and the ſaid A. hath 
not only been forced to lay out, &c. (as in the firſt 
cunt), Add a count for a common affault to the ſaid 
A. his damage of 5001. and therefore he brings his ſuit, 
&c. Add pledges. 

London, ( fs.) J. R. complains of T. X. being in 
the cuſtody, &c. of a plea of treſpals on the cafe, mo 
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that whereas the ſaid T. X. on the 2d day of November 
in the year of our Lord 1795, at London aforeſaid, in, 
Sc. was poſſeſſed of certain plate, to wit, one filver 
tankard, and one pint filver mug of the value of 10l, 
of lawful money of Great Britain, as of his own pro. 
per goods and chattels; and being fo thereof poſſeſſed, 
he the ſaid T. X. afterwards, to wit, on the ſame da 
and year aforeſaid, at Londen aforeſaid, in, &c. caſually 
loſt the ſaid goods and chattels, out of his hands and 
poſſeſſion, which ſaid goods and chattels, afterwards, 
to wit, on the ſame day and year aforeſaid, at Londey 
aforeſaid, in, &c. came to the hands and poſſeſſion of 
the ſaid T. X. who found the ſame ; yet the ſaid T. A. 
knowing the ſaid goods and chattels to be the goods and 
Chattels of the ſaid F. R and of right to belong and 
appertain to the ſaid J. R. but contriving, and fraudu- 
lently intending, craftily and ſubtilly to deceive and 
defraud the ſaid J. R. in this reſpect, hath not as yet 
delivered the ſaid goods and chattels, or any part 
thereof, to the ſaid F. R. (although often requeſted fo 
to do), but he the ſaid T. K. afterwards, to wit, on 
the 3d day of November, in the year aforeſaid, at Len- 
don aforeſaid, in, &c, converted and diſpoſed of the 
ſaid goods and chattels to his owa uſe; to the ſaid J. R. 
his damage of 20l. and therefore he brings his ſuit, Cc. 
Pledges, Oc. 

If the action is brought for money, add money, goods, 
and chattels. | 

Oxfordſbire, (ſs.) J. VM. complains of R. A. being 
in the cultody of the marſhal of the Marſbalſea of our 
lord the now king, before the king himſelf, for that the 
ſaid R. on the 10th day of O#ober, in the year of our 
Lord 1795, with force and arms, Sc. broke and en- 
tered a certain cloſe called Rye Cloſe, of the ſaid J. 
ſituate and being at Y/itney, in the ſaid county, and 
there with his feet in walking, trod down, trampled 
upon, conſumed, and ſpoiled the graſs and corn, to 
wit, wheat, rye, barley, peas, beans, and oats of the 
ſaid J. of the value of 10l. there then growing, and. 
then and there with cattle, to wit, horſes, mares, 


| bulls, oxen, cows, and ſheep, trampled upon, rooted 


up, conſumed, and ſpoiled other the graſs and corn, 


to wit, other wheat, rye, barley, peas, beans, and oats 


of the ſaid J. of the value of other 101. there then allo 


growing, and other wrongs to the ſaid J. * of 
c 


Taksp Ass. 


there did, againſt the peace of our lord the now king, 
and to the ſaid J. his damage of 20l. and therefore he 
brings his ſuit, Sc. Add pledges. 

London, (J.) V. C. complains of R. G. being, &c. 
For that the ſaid K. G. on the 20th day of September, 
in the year of our Lord 1790, with force and arms, 
broke and entered the dwelling houſe of the ſaid VJ. 
ſituate, ſtanding, and being at the pariſh of St. An- 
drew, Holborn, in London aforeſaid, and ſtayed and 
continued therein for a long time, to wit, for the ſpace 
of ſix hours, and during the whole time, made a great 
noiſe, diſturbance, and affray therein, and wrenched 
and forced open, or cauſed to be wrenched and 
forced open the cloſet doors, drawers, cheſts, cup- 
boards, and cabinets of the ſaid V. and the goods, 
chattels, wares, and merchandizes of the ſaid V. of 
the value of 500). then and there found, toſſed, tum- 
bled, damaged, and ſpoiled, and then and there did 
other wrongs to the ſaid V. againſt the peace of his 
preſent majeſty, and to the damage of the ſaid V. of 
100]. and therefore he brings his ſuit, &c. Pledges, 
Ee. 

The breaking and entering the plaintiff's houſe is 
the principal ground of this declaration; and all the 
reſt are not foundations of the action, but matters only 
thrown in, to aggravate the damages. 2 Salt. 642, 


643. 


Venue. 
* NUE (vicinetum or viſnetum) is the place from 


whence a jury are to come to the trial of cauſes, 
which is generally ſome neighbouring place, Locus 
quem vicini habitant, from whence it is called vicinetum 
or venue. . 


It is abſolutely neceſſary that there ſhould be ſome 
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there may be a proceſs to the ſheriff of that county, to 
bring a jury from thence to try it. Cow. 176. This 
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and neareſt thereunto, the inhabitants whereof may hayg 
the better and more certain knowledge of the fact. Cy, 


Litt. 125. 4. 
Many niceties Many niceties which were formerly to be obſerved pl 
tot over. with reſpect to laying the venue, are now removed b bi 
the 4 & 5 Ann. c. 16. which enacts, „That every ve. ot 
nire facias, for the trial of any iſſue, ſhall be awarded of Sa 
the body of the proper county where ſuch iſſue is triable,” 
After verdi&, no judgment ſhall be ſtaid, for that br 
there is no proper county or place where the action is C0) 
laid. 16 & 17 Car. 2. c. 8. Vide 4 & 5 Ann. c. 16, 11 
By Hat. 24 Geo. 2. c. 18. Every ven. fac, for the 
trial of any iſſue in any aCtion or information upon any fel 
penal ſtatute in any of his majeſty's courts of record at th 
W:/tminfter, in the counties palatine of Lancaſter, Che- ot 
ter, and Durham, and the principality of Wales, ſhall if 
be awarded of the body of the proper county where I 
ſuch iſſue is triable. /. 2. e! 
Real ad ions to All actions, real or mixed, as treſpaſs, guare clauſum pa 
de laid in the fregit, ejectment, Waſle, & c. m uſt be laid in the county ce 
proper count where the lands lie. Bratt. 189. 414. So debt for ha 
rent, againſt an a!hgnee of a term, on the privity of I, 
eſtate, is local, and will lie no where but in that th, 
county where the lands are. Cro. Car. 183. 1 Will. ſp! 
165. Latch. 187. V. Jon. 43, Debt upon eſtate is 80 
alfo local. 2 Lill. Ab. 782. 1 
Venue by bill js The venue by 4 is /:cal or tranſitory; local when Se 
healor tragſiteq. the action could only have ariſen in a particular county, D 
and there the venue muſt be laid, or the defendant may ut 
de mur to the declaration, 1 Hilſ. 165. Thrale v. Corn- he 
wall; or the plaintiff on the general iſſue will be non- 12 
of aQtion ariſes ſuited 'at the trial, Cz. Rep. 410, But where the H 
| in aay county, action might have ariſen in any county, it is tran/uery, 
and the plaintiff may in general lay the venue wherever þa 
| he pleates ; ſubject to its being changed by the court, G1 
| if not laid in the very county where the aCtion aroſe. 2 
| The loſs ef bal. Ihe venue by original muſt be laid in the county 
| where the orginal is iſſued, and where the action is th 
| intended to be tried, otherwile the plaintiff will loſe his "a 
bail. the 
| Porfgnal ation On all perſonal actions, as debt, detinue, aſſault, * 
. dcs deceipt, trover, and converlion, account, ſlander, and 3 
| th ke, the plaintiff may declare in what county he Is 
| pl: 2.5%. Co. Litt. 282. So again a ſheriff tor a at 
| falſe wtucn, 1 Wilſ. 136. It a perſonal action be 
founded on 


Venue. 


founded upon a thing done out of the realm, it may be 
brought in any county, and ſhall be alledged at ſuch a 
place, in ſuch a county: as if debt be upon a bond or 
bill made at Hamburgb, it may be alledged at H. viz, 
at Iſlington in the county of Middleſex. Latch. 5. 
Salk. 660. 659. Lutw. 950. 2 Cro. 76. 

When an action is for a tranſitory thing, it may be 
brought in any county, as if it be upon a covenant or 
contra, or debt at large; for azbitum ex contractus ſunt 
nullius lect. 7 Co. 3. a. 2 Inſt. 229. 231. 

When an action is founded upon tts things in dif- 
ferent counties, both material to the maintenance of 
the action, it may be brought in the one county or the 
other. 7 Co. 2. a. Dy. 38. b. 40. a. Salk, 669. As 
if an arreſt be in one county, and an eſcape in another. 
1 Lev. 114. So in an action for a falſe return of non 
e inventus, where the ſheriff was in company of the 
party. 2 Mod. 23. So if the matter in one county is 
dependant upon matter in another, the plaintiff may 
have the action in the one county or the other. 7 Co. 
1. b. As if two conſpire to indict another, and make 
the execution of the conſpiracy in another county, con- 
ſpiracy lies in the one county or the other. 7 Co. 1. b. 
So for maliciouſly ſuing an execution in MAidaleſex, 
whereby he was arreſted in Dorſetſbire. Cro. Elix. 574. 
So if an action on the caſe be againſt the ſheriff of 
Denbighſhire, for not arreſting a man upon a capias 
utlagatum to him directed in Denbighſhire, upon which 
he returned non ef? inventus, it may be in Denbigh- 
ſpire or in Middleſex, where the return was made. 
Hob. 209. 

If there be matter of lato or record, and matter in 
pais in different counties, plaintiff has his election. 
Griffiths v. Walker, 1 Wilſ. 336. Scott v. Breſt, 
2 Term Rep. 241. 

In an action upon a leaſe for rent, &'c. founded on 
the privity of contract, as in debt by the leſſor againſt 
the leflee, 6 Med. 194. 2 Str. 776, or his executor in 


the detinet only, Gilb. 403, or in covenant by the leſſor, 


3 Lev. 154, or grantee of the reverſion, 1 Saund. 238, 
1 Milſ. 165, Carth. 183, againſt the leflee the action 
is tranſitory; and the venue may be laid in any county, 
at the option of the plaintiff, 

Holt C. J. ſaid, if a cauſe of action ariſes partly in 
one county, and partly in another, it is in the election 
of the plaintiff to lay it in which county he pleaſes. 

Q 2 As 
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As if a country chapman ſends a letter to a tradeſman 
in London, to ſend him goods into the country, he 
delivers them accordingly, and they come to the 
chapman's hands, there the cauſe of action ariſing 
in both counties, he may lay them in either. 12 


Mod. 76. 


If an aſſault and impriſonment happens at Minorca, 


it may be laid at London, in the pariſh of St. Mary- le- 
Bow in the ward of Cheap; Fabricas v. Moftyn, Hill, 
T. 1775; and if the plaintiff is baniſhed from Mi- 
norca or Carthagena, it may be laid in Minorca, to wit, 
at London, &c. Cowp, Rep. 178. 

Every tranſitory action may be laid in any county in 
England, though the matter ariſe beyond the ſeas. Did. 
181. But if it ſhould be ſuch an action as renders it 
neceſſary to ſtate where it aroſe, as on a deed, bill of 
exchange, &c. the real place may be alledged ; as for 
inſtance, if on bond, it ſhould be ſtated to have been 
made at Fort St. George in the Eaft Indies, to wit, at 
London, in the pariſh of St. Mary-le-Bow in the ward 
of Cheap : For if the bond be ſtated to have been made 
in London, and, on oyer, it appear dated at Fort di. 
George, or the like, it would be bad on ſpecial demur- 
rer. Ibid. 178. 3 Term Rep. 387. Mellor v. Barber. 

It is ſaid, a venue cannot be laid in Wales in a 
tranſitory action, the cauſe whereof did ariſe in England, 
Lill P. R. 783. 

A declaration was laid in Norwich, but Norſlt in the 
margin, inquiry executed there; court held, it was 
helped by ſtat. 4 & 5 Ann. c. 16. Howes v. Haſſe 
wood, Com. 155. 

By flat. 21 Fac. I. c. 4. All ſuits on penal ſtatutes 
ſhall be laid in their proper county, and if on the gene- 
ral iſſue pleaded, the offence be not proved in the ſame 
county in which it is laid, the defendant ſhall not be 
found guilty. | 
Al. by deed executed in London, for the ſecuring the 
repayment of mon-y lent to B. was appointed te- 
ceiver of B.'s rent iv Middleſex, with a pretended falary, 
which enabled him to retain uſurious intereſt, He te- 
ceived the rent in Middleſex, but ſettled the account 
in London, and there paid the balance, on which the 
uſurious intere/! is allowed. The offence is completed 
in London, and the venue in a qui tam action for the 
pona'ty is properly laid there. Scott gui tam v. Breſt 
2 Term Rep. 258. Vide Douglas 223. This 
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This act does not extend to any offence created ſince Conftrudion of 


the ſtatute ; ſo that proſecutions on ſubſequent penal 
ſtatutes are not reſtrained thereby, but that ſtatute is as 
to them, as it were, repealed pro tanto, 1 Salk. 372. 
by ten judges. Second!y, That all informations and 
popular actions on penal ſtatutes made before that act 
muſt by force of 21 Fac. c. 4. be laid, brought, and 
proſecuted, in the proper county where the fact was 


done. bid. Bunbury 236. 


In an action for infringing a patent, venue in Mid- 
dleſex, the defendant cannot change it into any other 
county; for it is manifeſt that the ſulftratum of the 
action, namely the patent, is at NMęſiminſſer. Cameron 
v. Gray, 6 Term Rep. 363. 

« If actions are brought againſt any juſtice, mayor, 
« or bailiff of any city, town corporate, head- 
« borough, portreeve, conſtable, tithing man, collec- 
« tor of ſubſidy, fifteenths, church-wardens, and other 
« perſons called ſworn men, executing the office of 
& church-warden or overſeer of the poor, and their de- 
„ puties, or any of them, or any other which in their 
« aid and aſſiſtance, or by their commandment, c. 
© the venue muſt be laid where the fact was committed, 
Hor the defendant muſt be found not guilty.” Stat. 
21 Fac. I. c. 12. ſect. 5 Vide Str. 446. Vaughan 153. 

It an action be againſt a juſtice for any thing done 
by colour or under pretence of his office, though not 
ſtrictly within the duty of his office, it comes within 
this act. Daniel v. Wood, 5 Term Rep. 1. Vide Str. 
446. 

In an action of aſſault and impriſonment againſt de- 
fendant who was a turnpike man, keeping a gate in the 
county of Syrry—the venue was in Kent. The plaintiff 
attempted to paſs through the turnpike gate in a chaiſe 
which defendant thought was hired, and for which he 
inſiſted upon the duty impoſed by 25 Geo. 3. c. 51. 
upon poſt horſes ; the court held, it. was a tranſitory 
alien, and the venue laid right, Bazing v. Skelton, 
5 Term Rep. 16. 

But by the 13 Gee. 3. c. 78. 81. the general high- 
way act, the venue muſt be laid in the county where the 

fa was committed. 

For actions againſt revenue officers, vide ꝙ Geo. 2. 
„ 35. ſe 26.3 20 Ges. 3. c. 70. . 34. as to exciſe offi- 
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cers; as to cuſtom houſe officers, 24 Geo. 3. Seſſ. 2. 
c. 47. / 35. 4 Term Rep. 490. Rex v. Cartwright. 

A nuiſance muſt be laid in the proper county. Cre, 
Car. 133. Jones 43. 

The county in the margin of the declaration will 
help, but ndt hurt. Hence if there be no venue laid in 
the body of the declaration, reference muſt be had to 
the margin; but where a proper venue is laid in the 
body, the word in the margin will not vitiate it. Ca 
Temp. Hard. 343, 344+ 3 Term Rep. 387. Meller v. 
Barber. 

Where an attorney is plaintiff, and ſues in his own 
court by attachment of privilege, he may lay the venue 
in Middleſex, and it cannot be changed. Pope v. Red- 


fearne, one, c. 4 Burr. 2027. 3 T. Rep. 573. But 


an attorney defendant has not the privilege of chang- 
ing the venue into 7iddleſex, where it is laid in another 
county. bid. 2 Str. 1049. contra. 

Debt for rent on indenture laid to be made at London, 
for the demiſe of lands in Surrey. The action was 
laid in London. On demurrer it was held, that the 
plaintiff had his election to bring it in either againſt 
the leſſee; otherwiſe had it been againſt an aſſignee 
who is chargeable only on the privity of eſtate, Pater. 


fon v. Scot, 2 Sir. 776. 


Where when the v%e is laid for the firſt matter 
in the count, all the matter which follows, refers to 
the ſaid viſue. 1 Scund. 229. 

Where a certain place cannot be known whence the 
venue ſnould be, the venue is to be de corp. comitatus; 
and ſo it is where a cuſtom of the county 1s to be tried, 
Lill. Pr. Reg. 780. 

Cale for forging a will brought in Middleſex; the 
land comprized in it lay in Suhl, the venue was 
changed into St. Ray. 33. | 


Of changing the Venue in tramſilory Actions. 


The flat. of 6 X. 2. c. 2. having ordered all writs 
to be laid in their proper counties, this, as the judges 
conceived, in powered them to change the venue, it 
required, and not to inſiſt rigidly on abating the writ, 
which pra. 'ice began in the reign of James the Firſt, 
2 Salt. 670. and this power is diſcretionally W 

| | F 5 
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ſo as not to cauſe but prevent a defect of juſtice; there- 
fore the court will not change the venue if moved in 
Michaelmas or Hilary term to any of the four northern 
counties, previous to the ſpring circuit ; becauſe there 
the aſſizes are holden only once a year, at the time of 
the ſummer circuit, 1 Vi, 138, Nicholls v. Bolſter; 
nor can it be changed, but to a county where the 
whole cauſe of action aroſe, 1 J/7lf. 178. Herring v. 
Durant ; which was a motion to change the venue from 
London to Kent, on an affidavit that the cauſe of action 
aroſe upon King/bridge, partly in the county of Kent, 
and partly in the city of Canterbury, and not elſewhere. 

The defendant in all tranſitory actions is generally 
allowed to change the venue in caſe the plain'iff does 
not lay it in the proper county, where the whole cauſe 
of action aroſe; and he may change it from London to 
Middleſex, or vice verſa. 2 Str. 857. Gifford v. Lech- 
mere. 2 Term Rep. 275. 

In order therefore to change the venue, it 1s indif- 
penſibly neceſſary that the cauſe of action ſhould be 
whaily confined to a ſingle county. 

In debt on bond, or other ſpecialty ; promiſſory 
notes, and bills of exchange, the court will not change 
the venue, becauſe they are bona notabilia any where, 
unleſs there be ſome ſpecial ground . Say. 7. Kerkv. 
Bread. 1 Wilſ. 41. Anon. 1 Sid. 87. Carth. 400. 
Vent. 363. Barn. 480. 483. 492. So in covenant. 
Len. 307. Barn. 491. So debt for rent. Dupleſſis 
v. Chalk, 2 Str. 878. So in actions for ſcand. mag. 
by a peer or peereſs of the realm, Lady Falconbridge v. 
Foreſt, 2 Str. 807. Ld. Ray. 1418. Salk. 668. becauſe 
the ſcandal reflects on him through the whole kingdom. 
So in an action for a libel, publiſhed in a newſpaper in 
one county, and circulated in other counties. Pink- 
ney v. Collins, 1 Term Rep. 571. Hoſſtins v. Ridgway. 
S. D. So where a libellous letter was written in Berks, 
but directed in Surrey, the venue being laid in London, 
court refuſed to change it in Berkſhire. Cliſſo!d v. Clif- 
ſei, 1 Term Rep. 647. So in an action againſt a car- 
rier or lighterman, 2 Salk. G.; or for an elcape, 1 Sid. 
$7.; or falſe return, 1 Mil. 336. Griffith v. Waller. 
Cv. Car. 211. Sty. 107. Plowd. 37. b. And the rea- 
vn is, that defendant cannot make the uſual affidavit, 


that the cauſe of action aroſe in a ſingle county, and not 
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In what actions But it ſeems the venue may be changed in an ation 
— be not being by deed, or in any other action, the right of 
which is founded upon ſimple contract, Say. Rep. 3.; 
therefore in an action on a policy of inſurance, not being 
by deed, the venue may be changed. Howarth v. Wil. 
Libel, lett. 2 Str. 1180. Andr. 66. 2 T. Rep. 275. In an 
action for a libel written in one place and ſent to ano. 
ther. both in the ſame county, the venue was changed 
into the county in which it was both written and pub. 
liſhed. Freeman v. Norris, 3 Term Rep. 306. 
Libel written in In an action for a libel in a letter written in York 
— and fire, and ſent by the poſt into Germany, the court or- 
oermanY* gered the venue to be changed from London to Yorkſhire, 
Metcalfe v. Markham, 3 Term Rep. 652. 
After venue Rule to change the venue from Cumberland to Lon- 
changes on the don on the common affidavit. Motion to diicharge it on 
vit, court will account of detendant's witneſſes living in Scotland, and 
_ _ it, were willing to come to Carliſle to give evidence, and 
nelle lie in that there was no proceſs to oblige the witneſſes to 
Scotland, and come to London. Court, Here is the common affidavit, 
are willing to which is the law of the court, and as ſuch, is the law 
come to Carliſle. of the land, and therefore denied the motion. Huge 
v. Gale, 1 Hil. 162. 
In debt where But in debt on bond, where venue was laid in London, 
_ parties hoth plaintiff and defendant's witneſſes lived in Lin- 
itn ſſes . 5 
hive in es colnſhire, the court changed it into the latter county; 
ecunty, ſaying, when a ſerious defence was intended to be 
made, it was reaſonable to grant ſuch an application; 
defendant undertook to give judgment of the term, and 


not to bring error. Foſter v. Taylor, 1 Term Rep. 781. 


When a fair Trial cannot be had, though laid in the proper 
County. | 


Mo rele better There is no rule better eſtabliſned, than * that all 

eſtabliſhed than cauſes ſhall be tried in the county, and by the neighbour- 

d. cauſes hall hee of the place where the ſaft is committed; and 

e tried in pro- =” Y" 

per county theretore the rule ought never to be infringed, unleſs 

where fact com- jt plainly appears, that a fair and impartial trial cannot 

m_ „i, be had in that county; where that does plainly appear, 

trial cannot be the court has power to depart from the general rule. 
had there, Sty. Prac. Reg. 540. M. 22 Car, 

After verdict and me tion for a new trial, on ſhewing 

cauſe why the venue ſhou)d not be changed from the 

city of Gheſter to the county at large, the court * 
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that in tranſitory actions they ought to change the ve- 
nue, when it appears, upon circumſtances laid before 
them, that there is a probable ground to apprehend, a 
fair, impartia), or at leaſt a ſatisfactory trial cannot be 
had. Rule abſ. Mylocł v. Saladine, 2 Burr. 1564. 
In this caſe verdict was againſt the weight of the evi- 
dence, and the damages exceſſive, and ſtrong proof by 
affidavits, of a general prejudice in the city. 

After time to plead given on terms of taking ſhort 
notice of trial for the f fittings in the next term for 
Middleſex, in an action for words ſpoken of a juſtice 
of the peace, by a candidate upon the huſtings at a 
county election, a rule was obtained to change the 
venue into Glouceſter /hire. Motion to ſet it aſide, as 
there could n t be a fair and impartial trial in Glouceſ- 
terſhire. Court ſaid, the rule ought to be ſet aſide on 
either ground, and diſcharged the firſt rule. Petyt v. 
Berkeley, 50 Cowp. Rep. 510. 

In The King v. Harris and others, on a rule to ſhew 
cauſe, why the cauſe (which was an information) ſhould 
not be tried at the aſſizes for the county of Glouce/ler 
by a jury of the ſaid county, inſtead of the city ; the 
affidavit to found the motion ſtated generally, that they 
verily believed, that there could not be a fair and im- 
partial trial had, by a jury of the city of Glouce/ter, 
without other reaſons tor entertaining ſuch belief, 
which was an information for a miſdemeanor, in re- 
fuling to admit ſeveral perſons to their freedom of the 
city, who demanded and were entitled to it, to vote at 
the then approaching election for members, and whom 
the defendants did admit, after the election was over, 
but refuſed prior, and thereby deprived them of their 
right of voting at it. The proſecutors moved for this 
rule, ſuppoſing the citizens could not but be under an 
influence or prejudice in this matter, though there was 
a liſt returned of above 600 perſons duly qualified to 
ſerve on the jury, Ihe cuunſel for the proſecutors 
prayed to h:ve the rule made abſolute, and that” they 
might have liberty to enter a ſuggeſtion on the record, 
that there could not be a fair and impartial trial had in 
the county of the city, aud therefore rayed that the ve- 
nire might be dite ed to the ſheriff of the county of 
Glouce/ter to return a jury out of the county at laige; 
and cited Clifft's Ent. 741. 2 Burr. 863. Lord 
Mansfield. No two things can be more different than 

| changing 


If on terms of 
taking ſhort 
notice, 


— 
- „ K* OAT 5am - 2 


234 


VENUE. 


changing the venue, and continuing it as it was, with 
ſuch a ſuggeſtion on the roll as is now propoſed. In 
Rex v. Burton the motion was to change the venue: 
this is, to enter a ſuggeſtion on the roll, with a nent 
dedire. Notwithſtanding the locality of ſome ſort of 
actions, or of informations for miſdemeanors, if the 
matter cannot be tried at all, or cannot be fairly or 
impartially tried in the proper county, it ſhall be tried 
in the next adjoining county, The caſe of Berwick 
was determined upon the foundation, “That the writ 
sf venare facias did not run there.“ And ſoit is likewiſe 
in the Cinque Ports. In theſe caſes, there could be no 
trial had at al. But as the party cannot traverſe ſuch 
a ſuggeſtion, when entered by rule of court, there muſt 
be a clear and ſolid foundation fer it. This general 
ſwearing is not a ſufficient ground, eſpecially as it is 
iworn there ate 600 perſons duly qualified to ſerve. 
"The queſtion is no gencral queſtion of right, nor can 
it affect the corporation in future. Here is a want of 
foundation in fac? of ſuch a ſuggeſtion, and therefore no 
reaſon for the court's granting it. Deniſen 7. Where 
an impartial trial cannot be had in the proper county, 
the venire may be awarded to the next county. Ina 
Norwich caſe relating to a bridge, the city of Norwich 
and the county at large being both interefted, venue was 
awarded into Suffolk, But there ought to be the cleareſt 
evidence in the world, to ground ſuch a ſuggeſtion 
upon; or it mult ariſe out of the record itſelf. This 
does not ariſe out of the record, nor is there ſufficient 
ground to ſupport it. The caſe of The King againſt 
Burton et al. T. 27, 28 Geo. 2. 1754. in Nottingham, 
was a motion to change the venue. In this method of 
entering a ſuggeſtion upon the roll, the venue remains; 
and the court only award the venire to the next ad- 
Joining county, but they ought not to do it in this 
caſe ; becauſe the place of trial oughtnot to be altered 
from that which is ſettled and eſtabliſhed by the com- 
mon law, unleſs there ſhall appear a clear and plain 
reaſon for it; which is not the preſent caſe. Milmat, J. 
The rule aboutentering ſuggeſtions upon the record is, 
&* that the fafts proving that a fair and impartial trial 
cannot be had in the ordinary courſe, mu/! be themſelves 
ſrggeſted upon the record. Rule diſch. 3 Burr. 1330. 

In the cale Rex v. Cowle, the defendant with five 
others ſwore, that he could not have a fair trial, owing 
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to party differences and great contentions in the bo- 
rough of Berwick : that the juſtice, before he was to 
be tried, warmly ſupported a motion to disfranchiſe him 
for the offence laid in the indictment ; which was re- 


jected by a majority of the burgeſſes: that the mat- 


ter of the indictment roſe at an aſſembly of the corpo- 
ration. in conſequence of a violent diviſion which 
ene zed the whole body; therefore the certiorari 
ranced to remove the indictment in this court ſtood, 
and was ordered to be returned and filed, defendants to 
plead, and proceed to trial at the next aſſizes for 

orthumberland ; and the form of the ſuggeſtion was as 
follows: And becauſe the borough of Berwick is a 
place where the king's writ of venire factas, to ſum- 
mon a jury to try the ſaid iſſue, doth not run; and 
becauſe the burgeſſes of the ſaid borough, by reaſon of 
their privileges, ought not to be put upon any jury to 
try the ſaid iſſue out of the ſaid borough ; but the ſaid 
iſſue ought to be tried by a jury of the county of Nor- 
thumberland, which is the next adjacent county to the 
ſaid borough of Berwick ; which allegations of the ſaid 
H. C. are not denied by the ſaid James Burrow, Eſq. 
therefore it is commanded the ſheriff of Northumberland 
do not forbear by reaſon of any liberty in his bailiwick, 
but that he cauſe to come, Sc. Ihe entry upon the 
record has a clauſe of nan omittas always inſerted on 
the crown ſide. 2 Burr. 834 to 863. 

Berwick is only a borough, it has neither jura re- 
galia, nor ſuperior courts ; I/ales has both. A ſmall 
part of the county of Durham is nearer to Berwick 
than Northumberland is. But at the time of firſt ſend- 
ing procels to the latter, the king's writ did not run to 
the tormer, being a county palatine. So that North- 
umberland was the neareſt Engliſb county, for the 
purpoſe of trial; as the king's writ did not run to 
Durham. Ibid. 861. 

If a fair trial cannot be had in Wales, a certiorars 
will be granted. 1 Str. 704. Rex v. Lewis. 

The action was laid in the cornty of Poole, and for a 
duty claimed to be due to the corporation; court or- 


dered the venue to be changed to Hampſhire, as a fair 


trial could not be had there. Mayer of Poole v. Ben- 
nett, 2 Str. 874. 

Where the offence aroſe in the city of Cheſter, and 
2 fair trial could not be had there, the venue was 
ns x awarded 


Form of ſug- 
geſtion. 


ooo — 


1 
* 
| 
: 
o 
5 
t 


-” 


236 


The motion . 


Debt en bond. 


Bad venve, or 
want of one. 


Wales; 


The motion, 


There is good 
reaion to refuſe 
the verve being 
change from an 
Enghith county 
to the n-xt Eng- 
lich county, be. 
Cale the afhdas 
vit cannot be 
departed tom. 


VENVUE. 


awarded into the county of Salop, Rex v. Amery, 
1 Term Rep. 363. 

In 12 Mod. 313. the court ſaid, they could not 
order a trial in the county palatine of Lanca/er, and 
ther fore they ſent the record to be tried in York/bire, 


Therefore, in thele caſes, the motion is to try the 


cauſe in the next county, and not to change the venue. 
Debt on bond made at Derby to the inteſtate, the 
declaration alledged adminiſiration was granted to the 
plaintiff by the biſhop of Litchfel and Coventry; and 
the venue in the margin in London. The deiendant 


+ demurred generally. Buller, J. On a ſpecial demur. 


rer, there might have been ſome doubt. But a bad 
venue, or the want of one, is cured by the ſtatute of 
jeofails. Groſe, J. Here the venue is laid in the body 
of the declaration at Derby; the addition of London in 
the margin will not vitiate it. Mellor adm. v. Barber, 
3 Term Rep. 387. 

It is not ſettled whether the court can change the 
venue from an Engliſh, to a Melſb county. Dougl. Rep. 
262. Pritchard v. Pugh. 

Mr. J. Buller ſaid, the doubt was to whom the writ 
of inquiry mult be directed in caſe of judgment by de- 
fault, 

The motion muſt be to change the venue into the 
Melſb county, and not into the adjoining Engliſh county; 
becauſe of the affidavit: but after the venue is /o changed, 
the cauſe may be ordered to be tried in the next adjoining 
Engliſh county. 2 Black. Rep. 962. N. B. The 
practice in caſe judgment goes by default is, to direct 
the enquiry to the Welſb ſheriff. 

Lord Mansfield, on a motion to change the venue 
from Middleſex to Denbighſhire, ſaid, he did not at firſt 
ſce why the court ſhould refute to change it into the 
next Englifp county; as the ſame reaſons ſeemed to hold 
for doing that, as for changing it fram one Eugliſb 
county, into another Exgliſb county. But Mr. J. De- 
niſen had ſatisfied him that there was a good reaſon for 
refuſing it : which is, that the form of the affidavit 1s 
ſo religiouſly ſettled, that it cannot be departed from; 
and in the caſe of changing it into the next Engliſh 
county, they cannot fear in that form which is eſſen» 
tially requiſite on fuch motions; namely, That the cauſe 
of action aroſe in the county which is prayed to change 
the venue, and not e/ſewhere cut of the ſaid county, 

11 where 
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where it was originally laid. J#/addington v. Thelwell, 
Eſq. 4 Burr. 2450. 

But the court changed the venue from Midaleſex 
into Wales, no cauſe being ſhewn. bid. 

The venue cannot be changed into a county pala- 
tine; but it was changed into Che/ler, becauſe the court 
can ſend down the record by mittimus. LZord Ray. 
1418. 1 Vilſ. 222. | | 

[t cannot be changed if it will delay trial, as to 
Briſtol *. Str. 1180. Howarth v. Willett. Nor changed 
to a third county without conſent. bi. 1216. South 
houſe v. Boak. 

Motion to change the venue from Briſfol to the next 
adjacent county. Cur. "The way is not to change the 
venue, but to try it in the next county. The Mayor, 
Sc. of Briſtol v. In ejectment. 1 Viiſ. 77. 

The venue may not be changed from à county at 
large into a city and county, Barnes 388.; but it has 
been changed from a county at large into London, ibid. 
Salt. 670.; and it may be changed from one county 
and city into another county and city, Prac. Reg. 
C. P. 429.; but it cannot be changed into Hull, Can- 
terbury, &c. becauſe it is not known when an aflize 
will be held there; nor into the city of Morceſter or 
Glouceſter, out of the county at large, becauſe the aſ- 
lizes for the city and county at large are held at the 
ſame place: but the reporter ſays, all this is in the 
diſeretion of the court. Barnes 490. But where the 
aſſizes are held twice a year, it is a matter of courſe to 
change the venue. R. M. 1654. / 5. 


As to Privileged Per fons, 


Serjeants at law, Barn. 484.; barriſters, 2 Show. 176.; 
attornies, Salk. 668.; or other officers of the court, ſuing 
as privileged perſons, and laying the venue in Midale- 
ſex, have a right to retain it there, becauſe their attend- 
ance is neceſſary at the courts at Veſtminſter. Pilking= 
ton v. Hamlin, Say. 153. Salk. 608. But if the venue 
be laid in any other county, as London, 2 Vent. 47. 
Salk. 668. ; or if ſuch a privileged perſon ſue as a com- 
mon perſon (as by capias), or en auter droit, as exe- 
cutor or adminiſtrator, or jointly with his wife or others, 
he has no ſuch privilege. Barn. 479. 484. 

And if either of theſe perſons are defendants, they have 
n privilege to have the venue changed into Middleſex. 


® There are no Lone aſſises beld at Friſtel. 


Pope 
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Pope v. Readfern, 4 Burr. 2027, Yeardley v. Ry, 
3 Term Rep. 573. 3 Med. 280. Biſſe v. Harcourt. 80 
in the C. P. And the reaſon is, that it is not necef. 
ſary when defendant, to attend the tr 1] in the country 
in perfon : but formerly this was otherwiſe. 2 Sty. 
1049. Higley v. Morgan, one, Fc. N. on R. MH. 10 Geo. 2. 
Reg. 2. 

1 is ſaid that a clerk of affize is on the ſame footing 
reſpecting the laying the venue when plaintiff, as an 
attorney. 2 Ld. Ray. i253. Salk. 670. 

That upon a cauſe removed by habeas corpus, out 
of the courts of Canterbury, Southampton, Hull, Litch- 


field, or Pool, if the action be tranſitory, the venue 


muſt be Jaid in the county of Kent, Southampton, York, 


Stafford, or Dorſet, where the town and county lieth, 
R. AMA. 1654. / 9. | 


Mbiu what Time the Venue may be 
changed. 


The plaintiff after the ign day of the ſubſequent 
term after appezrance, ſhall not alter his own venue, 
though he would pay coſts or give imparlance. Maf, 
Liveſey, 2 Lill. Pratt. Reg. 778. Str. 211. 858. N. on 
R. M. 10 Geo. 2. 

1 he defendant cannot move to change the venue in 
any action until his appearance be entered ; nor after 
plea pleaded, Loft. Rep. 321. although declaration be 
amended, Lil. 783. 

But after iſſue joined in debt on bond, and the cauſe 
in the paper for the ſittings after Eaſſer term, on motion 
in that term, it was changed from London to Lincoln, 
on the ground that the witneſſes for 501 parties lived 
in Lincolnſpire, and that there was a fericus defence in- 
tended to be made; the defendant undertaking to give 
judgment of Trinity term, and not to bring a writ of 
error, The picas were, un gt factum, ſelvit poſt diem, 
and uſury. Poſter v. 7aylor, 1 Term Rep. 781. But 
the court will not change the venue “ becauſe the wite 
« neſſes live in that county.” Ibid. 

I hat although the declaration be delivered ſeven 
days before the la day of the next preceding term, or 
after, yet beſote plea, upon oath made, the venue may 
be changed upon motion iu the ſaid tranſitory W 

the 


nt 
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the next term after; and the defendant to plead to the 
new action as he ſhould have done, without delay, 
R. Mich. 1654. ſect. 3. That the venue may be 
* changed (upon oath), though the defendant come in 
« by exigent.” Ibid. 

Per Cur. If the declaration be delivered ſo carly in 
term, that the defendant has eight days in that term, he 
cannot move to change the venue the next term. Str. 
211. Aſplin v. Gray. | 

The venue may be changed after an order for time 
to plead, though upon the terms of pleading iſſuably; 
but not after ſuch an order when the terms are, to plead 
i/ſuably, and take ſhort notice of trial at the firſt ſattings in 
Londen or Middizſex, becauſe there a trial would be 
loſt, Crop. Rep. 511. Petyt v. Berkely, E. contra 
1 Wil, 245. Wightman v. Thompſon. 

The general mode is, to have it inſerted in the order, 
to be at liberty ta change the ve ue. 

The defendant obtained a rule to change the venue 
from Middleſex to Glouceſter, where cauſe of action 
aroſe ; motion to ſet it aſide, It was obſected to, be- 
cauſe the defendant was too late, inaſmuch as he had 
previouſly applied for and obtained an order to try the 
firſt fitting in Middleſex, The action was for words 
ſpoke at the time of an election for Glowce/fer, and it 
was (aid there could not be a fair and impartial trial. 
Lord Mansfield ſaid, upon either ground, the rule for 
diſcharging the rule obtained, ſnould be made abſolute, 
Cob. 511. 

it was held that as the Cefendant muſt move to 
change the venue before plea pleaded ; fo the plaintiff 
muſt in like manner move to diſcharge the rule, on 
undertaking to give material evidence, before replica- 
tim. Dickenſon v. Fiſher, Sir. 858. 

Though the plaintiff cannot regularly move to 
change the venue, yet he may in effect do it by mor- 
ing to amend ; and it was done fo by ſtriking out Der- 
fſetſhire, and inſerting Middleſex. Stroud v. Tilly, Str. 
1162. "The court ſuffered the plaintiff to amend the 
vere, aſter deſendant had changed it upon the common 
affdavit, 7h. 1202. but never ſufter it to be changed in 
gebt, ib. 878. Dupleſſis v. Chalk. Str. 878. Fitzgib. 
55. Barn. 379. 
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undertaking o 
give evidence of 
ſome ma'ter in 
iſſue 2ri6Gng in 
the co nt, the 
rule :'o charp- 
the ver.ue wil 


he diſchar ged, 


VENUE. 


The Method of moving to change the Venue, 


M notice is neceſſary to be given to the plaintiff's 
attorney, previous to the motion to change the venue, 


but the client makes the tollowing affidavit z which 


give to counſel, with 10s. 6d. for him to move; the 
rule is abſolute in the firſt inſtance; in the evening 
draw up rule, pay for the ſame 58. filing affidavit, if 
ſworn in the country, 2s. ſerve copy on plaintiff's at- 
torney; the plaintiff's attorney will alter the declara- 
tion; if he does not, it will be conſidered as altered 
by the rule. 

After changing the venue, the defendant muſt plead, 
as he ſhould have done before without delay. R. A. 


1654+ /- 5. 


| John Denn, plaintiff, 
In the King's Bench, and 


Richard Fenn, defendant. 


Richard Fenn, of Bread-fireet, London, factor. The 
above defendant, maketh oath and ſaith, That the 
plaintiff's cauſe of action, mentioned in the declaration 
in this cauſe (if any ſuch there be), aroſe in the county 
of A. and not in the county of B*, or elſewhere out of 
the county of A. 

If in vacation, apply to a judge for an order, which 
will be made on producing the affidavit with a counſel's 
band, the plaintiff being at liberty to change the ſame 
back again, on undertaking to give evidence in the 
former county, pay order 48. counſel 108. 6d. rule 68. 
ſerve it on plaintiff's attorney. 

By original the venue cannot be changed, but on 
condition that defendant does not aſſign the want of an 
original for error. 


Of bringing back the Venue by the Plaintiff. 


Notwithſtanding the defendant has it in his power 
to remove the venue from the place laid, to the place 
where the cauſe of action aroſe, the plaintiff may, on 
ſhewing cauſe, ©** undertake to give material evidence of 


M bere the werue is laid), N. on R. NM. 10 Ces. 2. Reg. 2. Sg. 
P. & 543. Li P. R. 78a. 

Th. ati vavic muſt be poſitive, and not to belief; and may be made by 
ene defendant, although there be more, Barn. 482. 


cc ſeams 


VENUE. 


« ſome matter in iſſue, ariſing in the county wherein the 
« gion is laid; in that caſe, the rule will be diſ- 
charged ; but if at the trial he fails therein, he muſt be 
nonſuited. 2 Black. Rep. 1031. For it is not enough 
to ſay, that the witneſſes to prove the contract reſided 
there. hid. 

After the venue had been changed from London to 
Lincslnſhire by defendant, the cauſe had gone down to 
trial at Lincoln aſſizes, where the plaintiff was non- 
ſuited, New trial directed. The cauſe went down a 
ſecond time to the aſſizes at Lincoln, and made a re- 
manet for defect of jurors, There was a rule obtained 
jor bringing back the venue to London, upon under- 
taking to give material evidence there. The objection 
made was, that it was too late after all theſe proceed- 
ings, and therefore the defendant moved to diſcharge 
that rule, Lord Mansfield ſaid, we deſired the maſter 
to enquire into the practice, whether the plaintiff could 
bring back the venue after plea pleaded. He has met 
with two caſes in Str. 858. Dickenſon v. Fiſher ; 
& 162. Stroud v. Filly. We think it an idle circuity to 
put the plaintiff to move to amend his declaration in 
order to come at an alteration in the venue, and if we 
permit him now to bring it back, he does it at his peril, 
becauſe if he does not give material evidence in Lon- 
don, he muſt be nonſuited; and if it ſhould appear to 
be a local action by ſtatute, he will be nonſuited upon 
the opening. The former rule muſt ſtand, and take 


nothing by the latter. Bruckſhaw v. Hopkins, Cowp. 


Rep. 409. | 

The undertaking is abſolutely neceſſary, for it is not 
ſufficient for the plaintiff to ſwear that his cauſe of ac- 
tion aroſe where the venue is laid. French v. Coppinger, 
H. Black. Rep. 216. 

Action of aſſumpſit, the venue was changed by a 
rule of court from Middleſex to London, and the rule 
was afterwards diſcharged, on the plaintiff's under- 
taking to give in evidence ſome matter in iflue, ariſing 
in the county of Middleſex, where the action was firſt 
laid; after which the defendant paid 7 11. into court. 
The plaintiff produced an office copy of the rule, and 
the judge was of opinion that it was ſufficient, Mat- 
tins v. Towers & others, 2 Term Rep. 2 6. 

So if the cauſe of action aroſe abroad, it is ſufficient 
to prove it. Gerard v. Roebeck, 1 H. Black. Rep. 280. 

R The 
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The venne was 
brought back 
after two trials, 
on plaintiff's 
undertaking to 
give material 
evidence in 


London. 


Rule for pay- 
ment ot money 
into court held 
ſuſſicient. 


242 VENVUr. 

If the iſſue is The rule to change the venue was obtained, and 
— 2 the plaintiff's agent altered the iſſue accordingly ; and 
gat delivered it over ; and then he applied to bring back the 
venue to Midaleſeæ; the court dilchaged the rule nij, 
but without cofts. v. Boddington & al. 

M. 20 Geo. 3. cited in Cromp. 
Formerly it was Originally it was required, that the plaintiff ſhould 
required to eie give no evidence at the trial, but what aroſe in the 
— — irs county wherein the venue was retained. 1 Keb. 189. 
the venue was 1 Sid. 442. If he gave none ſuch, he mult have been 
retained, or be nonſuited of courſe. But when it was laid down in 
— Swain's caſe, 1 Sid. 405. that the plaintiff might lay 
his venue in any county wherein part of the cauſe 
But fince bound of action aroſe, he was then bound only to give ſome 
— vg ſome eyidence, and not the whole, in the county where the 
; venue was laid, Salk. 669. 12 Mod. 515. which con- 
tinues to be the rule at this day. And if the plaintiff 
or be nonſuited, fails to make good his undertaking, he is nonſuited 
now, which has the ſame effect as judgment for the 
defendant in a plea in abatement, viz. quod eat fine dit, 
and the plaintiff muſt begin again. 2 Black, Re, 


1034. 
Where a rule is made to change the venue, and 


It after rule to 


charge, the afterwards the plaintiff would bring it back again, the 


_—_— — rule muſt be, dare aliguam evidentiam de materia in 
venue back, muſt exitu, in the county where the action was brought, 


give evidence of Salt. 669. 


ſore matter ig 
that county, 


Rule to Plead. 


Tx E rule to plead is an order of the court, and in- 
tended to give the defendant notice when he is to 
plead. But if the defendant obtain a rule of court, of 
an order from a judge, for time to plead, this excludes 
any preſumption that the plaintiff has not given him 
{uch notice; therefore in ſuch caſe the court have held 
a rule to plead unneceſſary, Starkie v. Wilkes, 

7 Geo. 2. 

Anciently there were two rules to plead given, of 
four days each; the firſt, ad reſpondendum; the ſecond, 
ad reſpondendum peremptorie. 2 Salk. 517. Theſe were 
afterwards converted into one eight-day rule, Ibid. In 
Trin. 1 Geo, 2. the time for pleading was Rs; 5 


and 
And 
the 
miſe, 
& al, 


hould 
n the 
189, 
been 
vn in 
it lay 
cauſe 
ſome 
re the 
con- 
lintiff 
ſuited 
or the 
we dit, 
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four days. When the rules to plead ran for eight days, 


the courſe of the eourt was to allow the four fir? only 
for pleas in abatement; but as to pleas in chief, it was 
ſufficient if they came in any time before judgment ſigned. 
Long v. Miller, 2 Str. 1192. | 

The rule to plead cannot be given on a Sunday, or 
on the Purification ; and if the rule expires on a Sunday, 


the defendant has all the next day to plead in. 1 Str. 


86. Anon. 

A rule to plead ought to be given after declaration 
delivered, or filed, and not before. 

Before a plea in bar can be compelled, or a plaintiff 
become entitled to judgment for want of it, a rule to 
plead muſt be entered with the clerk of the rules. 

But if a defendant is bound by rule or order of court, 

to plead by a time therein limited, it is incumbent on 
him to plead by ſuch time, although the plaintiff does 
not enter any rule to plead, or call for a plea. N. on 
R. T. 5 & 6 Geo. 2. 
If a rule to plead be entered the ſame term an amend- 
ment is made, though before ſuch amendment, it is 
ſufficient; otherwiſe a new rule to plead muſt be en- 
tered, N. on Rule M. 10 Geo. 2. 2 Salk. 517. 

In caſe it ſhould be neceſſary for a term's notice to be 
given before plea, (as if four terms are elapſed, ) then the 
rule to plead is to be given the day after the laſt day of 
the term after ſuch notice, or within the four days. 
As for inftance, before the hien of Hilary notice is 
given that you intend to proceed by giving @ rule to 
lead; give the rule the 13th Feb. demand the plea, and 
if no plea, ſign judgment, Milbeurn v. Nixon and 
ethers, 2 Term Rep. 40. where the court held that 
although the judgment appeared of Hilary term, yet the 
defendant had the full benefit of the rule. 

The rule is given by delivering a ſlip of paper to the 


_ of the rules, with the title of the cauſe in this 
im; 


Zohnſen v. Sprat. } Rules to plead. 
Den v. Ray. | | A. K. attorney, 


Take it to the clerk of the rules in Symond's Inn; pay 
dim for each rule 18. 10d. which he enters in a book 
kept for that purpoſe, The rule expires in four days 
incluſtve, but no judgment can be ſigned until four days 
clue of the day it is given; and Sunday, or an holi- 

R 2 da 


rule, 


Sunday. 
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Cannot be given 
on a Sun lay. 


Ought to be 
given after de- 
claration, filed, 
&c, 

Rule muſt be 


given. 


If bound by an 
order, 


Ff rule be given, 
and an amend- 
ment made, no 
new rule, 


In caſe of a 
whole term's 
ndtice to plead, 
when rule to be 
given, 


Form of the 


244 RuLE to PLEAD. 


day on which the court does not fit, is to be accounted th 
a day within the ſaid rule (except it happen on the laf vi 
day). It may be given any time in term, or within 
four days aſter. WP 
When not It is not neceſſary to give a new rule to plead, if m 
. there be a judge's order, which does not expire till the 
firſt or ſecond day of the next term: But in all other for 
caſes, there ſhould be a new rule to plead, to warrant 7. 
the judgment ſigned, as of that term, in which it is ſ of 
ſigned. Gilb. Rep. 318. 7211621 w. 
The clerk of the rules will accept a rule to plead on 
the eſſoign day, but ſuch rule cannot be entered until ſur 
the fir/t day of term. | 
When rule to The detendant may diſpenſe with the rule, either by thi 
and dilpenied pleading. in abatement, or in bar. Brandon v. Pons ſin 
I xn Form Rep. 690. 11 | ott 
Ildefendant dies. If defendant dies after rule given, and before inter. an 
locutory judgment ſigned, the ſuit is abated, 1 Vi. 
315. Walinh v. Irvin. | 
When rule may The rule may be given the ſame day the declaration 
2 is filed de bene eſſe, or in chief, after filing or deliuem. 


E Of obtaining Time to plead. * jud 


If the defendant be not ready to plead by the expira- 
tion of the time allowed him for that purpoſe, his at- 
torney or agent may obtain a ſummons from a judge 
(but it muſt be a day previous to the expiration of lis 
time) to ſhew cauſe why the defendant ſhould not have 
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a week's time. If ſuch ſummons be returnable before 4 
the plaintiff can ſign judgment, it is a flay of proceedings, 924 
Say. Rep. 105; but it is otherwiſe when taken out of ic 
returnable, after the expiration of the time for pleading, "ap 
provided the plaintiff proceeds. Vide 2 Black. Ry. or 
954. | | 
7 0 copy of the ſummons is to be ſerved on the _ 
plaintiff's attorney, who will either indorſe his conſent 9 
thereto, or attend the judge; but defendant, in town 7 
Terms. cauſes, will be bound down to terms of taking nt 3 
notice of trial, pleading iſſuably, and rej oining gratis, it i 
plaintiff was in time to proceed to the trial, if not, _ 


only pleading iſſuably. * 12 
N. B. The plaintiff's attorney may (though it by 
very unuſual) ſtay till the third ſummons before 1 iſa 


order can be made. And if default is made * 


third ſummons, the judge will, on affidavit of the ſer- 
vice and attendances, make an order ex parte. 
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If the plea cannot be obtained in time, the judge Further time 
will grant further time, if neceſſary, by a ſecond ſum- may be obtained, 


mons, provided the plaintiff be not delayed. 


NM. B. A month's time to plead is a lunar month, or How time 
four weeks, and not a calendar month. 3 Burr. 1455, reckoned, 


Tullett v. Linfie!d; and is reckoned inclufive of the day 
of the date of the order, but excluſive of the day on 


which it expires. 


The order muſt be ſerved in like manner as the 


ſummons, 


Where the defendant is an executor or adminiſtrator, 
the order will be for him not to plead any judgments, 
ſince the time for pleading was out, 8 Mod. 308. for 
otherwiſe he might confeſs judgments in the mean time, 
and plead them in bar to the plaintiff's demand, 


IWhat is a Plea within the Meaning of an Order. 


When the defendant is under a judge's order to 


plead iſſuably, and pleads a plea which is not iſſuable, 
the plaintiff may conſider it as a mere nullity, and ſign 


judgment, 


But a plea of the ſtat. 23 H. 6. c. 10. againſt ſheriffs 
taking bonds ex colore officit was held to be a plea within 
the order. Dearden v. Holden, 1 Burr. 605. The 
judge's order does not confine the defendant to plead 


the general iſſue. 


A plea of a judgment recovered, or in abatement, is 


Ibid. 


not within the order. 1 Black. Rep. 376. 1 Burr. 59. 

To an action on the judgment, on an order to plead ii debet and 
iſſuably, rejoin gratis, and take ſhort notice of trial for nul bel record 
the next aſſizes; the defendant pleaded nil debet, and 
nul tiel record, the maſter was of opinion, that theſe 
were iſſuable pleas under the order; that you might go 
to trial on the firſt, and give the day to produce the 
record the firſt day of the next term in the replication, 

A plea of tender has been deemed an iſſuable plea, Tender, &c, 


I Burr. 59, Kilwick v. Maidman. 


And the general 


iſſue, and ſtatute of limitations is held an iſſuable plea 
Rucker v. Hannay, 3 Term Rep. 


within the order. 


124. contra 2 Vol. 390. Studbolme v. Hodeſon. 
where the defendant being under an order to plead 
Iluably, and he pleaded ſeveral pleas, all of which 


R 3 


But 


were 


pleaded aiter an 
order, 
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were iſſuable, except one, plaintiff ſigned judgment, 2 
for want of a plea ; the judgment was held regular, be. 
cauſe one plea was pleaded in diſobedience of the order, 
Waterfall v. Glode, 3 Term Rep. 305. 

Demurrer, A real and fair demurrer is an iſſuable plea within 
the meaning of a judge's order, but a ſham demurrer is 
not. Gray v. Aſhton, 3 Burr. 1788. 


If a real cauſe If a defendant be under terms of rejoining gratis / 

may demur. and there is a real cauſe of demurrer to the replication, t 
he may demur. 2 Str. 1185. Dewey v. Sopp. 

Pleading iſſuably, means pleading ſuch an i/ſue 2 t 

the plaintiff may go to trial upon. 2 Burr. 782. p 

Faſter v. Snow. | + 

Executore. If an executor be not confined by a judge's order to a 

| lead, no judgments confeſſed afier rule to plead expired; 8 

he may plead ſuch judgments confeſſed, being iſſuable a 

pleas. Vide Barn. 330. Hughes v. Pellet. | 

t 

When Defendant ought to plead. ; 

0 

If a declaration be delivered de bene eſſe, on common p 

proceſs, he is to plead in eight days after filing or de- tt 

livery. R. Trin. 22 Geo. 3. 2 

If de bene efſe on ſpecial bail, if the action be laid in m 

London or Middleſex, and the defendant lives within 10 

twenty miles of London, then to plead in four days 01 


(provided a plea is demanded). bid. 
If the venue is laid in any other county, or the defend- w 
ant lives above 20 miles from London, eight days. Ibid, be 
If entitled to an imparlance, to plead within the 


firſt four days of the next term, in all caſes. W. 
If plaintiff files common bail according to the ſtatute 
and then declares, defendant has four days to plead, el 
(if declaration be delivered four days before the end of no 
the term in which the writ is returnable,) and the B. 
venue is laid in London or Middleſex, and the defendant 
lives within 20 miles of London. But if the venue be de 
laid in the country, or the defendant lives above 20 v. 
miles from London, then eight days. Vide Rule, Trin, | 
22 Geo. 3. | no 
On an orderto If there be an order to amend, the defendant fþall 
_ have two days excluſive, to alter his firſt plea, or plead 
a new. 
Refidencein lt appeared that defendant (whoſe uſual . reſidence 
Scotland arreſtin was in Scotland) was arreſted while caſually in Lond 


London to plead 


ſe 
in 4 days. whe 
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where he put in bail; the declaration was delivered 
to plead in four days, inſtead of eight: and on motion 
for an imparlance, Lord Mansfield ſaid, no doubt but 
that it ought to be four days only; it ſhould be deemed 
a reſidence in London where arreſted. Cutiff and another 
v. Gaſcoigne, Hil. 17 Geo. 3. 4 Term Rep. 553. 

Sunday is accounted a day, unleſs it be the i or 
loft day. If rule expires on Sunday, defendant has all 
the next day to plead. Str. 86. Anon. 

Sunday, or any day on which the court does not /it, is 
to be accounted as one of the four days, unleſs it hap- 
pens to be the laſt, N. on R. E. 5 Ann. T. 1 Geo. 2. 
A dies non, ſays the maſter, we always treat in this court 
as a Sunday, and if it happens on the laſt day of a rule, 
&c. the party has the next day to plead, or do other 
act. 
In Richardſon's Practice, Harriſon's, Crompton's, and 
the others printed ſubſequent, the ſame note is copied. 
And the notes on the rules have been printed upwards 
of 50 years; notwithſtanding which, the common 
pleas, in H. T. 1796, where a rule to plead was given 
the 3oth Jan., and expired the 2d Feb. (dies non) held 
a judgment ſigned the 3d regular, and diſcharged the 
motion to ſet it aſide, with coſts, which amounted to 
10], but let in the defendant to plead on the merits 
only. Meſure v. Britten. 

Many initances, in this court, are to be met with, 
where the attornies have been miſled by the ancient 
books of practice, to diſcharge the rule without coſts, 

It is preſumed that all pleas ate delivered in court, 
which occaſioned thoſe days to be excluded, 

if he pleads in abatement, to plead in four days in- 
cluſtve of both days, whether rule to plead be given or 
not. Jennings v. Webb, i Term Rep. 277. 690. 
Brandon v. Payne. | 

If the laſt of the four days happen on a Sunday, the 
defendant may plead in abatemeat the next day. Lee 
v. Carlton, 3 Term Rep. 642. 

If the cauſe has been ſtayed four terms by injun ion, 
no need of a whole term's rule to plead, 


247. 
Sunday, 
Sunday or a 
holidays 


Note as to C. P. 


Abatement, 


| 
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Demand of Plea. 


When plea muſl WIEN ſpecial or common bail is filed by the de. 
de demanded. fendant, there muſt be a plea demanded in writ. 
ing of defendant's attorney, before the plaintiff can 
ſign judgment; although notice to plead be indorſed 
on the declaration, 1 Milſ. 134. Nott v. Oldfield, and 
ſuch demand muſt be delivered twenty- four hours before 
judgment can be ſigned by default. 1 Black. Rep. 50, 
1 Term Rep. 454. Dyche v. Burgoyne. And it judg- 
ment ſigned before ſuch demand made, it will be ſet 
aſide with coſts; ſo ruled in E. T. 1783. 

A demand of plea cannot be made, until after the 

rule to plead be given. Per Maſter Benton. 
Demand o plea, he demand of a plea muſt be in writing, and is in 


this ſorm: Doe v. Roe. The plaintiff demands a pla 


& in this cauſe, by your's, &c. A. K. plaintiff”s attor- 
& zey:” and to be delivered to, or left with, the de- 
fendant's attorney, or agent in town. 

When not If a declaration be filed de bene eſſe, and notice given 

neceſſory. to the defendant thereof, in that caſe, if the deſendant 
does not file common bail within eight days, and plain- 
tiff files it for him according to the ſtatute, there is 
no neceſſity to demand a plea before ſigning judgment. 

Demand of ple, The demand of plea is a waiver of bail; there- 

waiver of bail. fore before demand is made, take care that bail is 
juſtified, 

Demand befxe A demand of a plea before the defendant has ap- 

appearance. peared, or the plaintiff filed common bail for him, is 
a nullity. Cook v. Raven, 1 Term Rep. 635. Venn 
v. Calvert, 4 Term Rep. 578. 


Priſ ners. In the caſe of a prifoner in this court, there muſt be 


a dzmand of plea; if he is in cuſtody of the ſheriff, no 
demand is neceſſary. Roſe v. Chriſifield, 1 Term Rep. 
591. Mr. J. Buller. 

Per Cur. The rule is, that judgment may be ſigned 
for want of a plea at any time after twenty-four hours 
from the time of the plea demanded. Dyche v. Burgoyi, 
1 Term Rep 454. 

Court held, that, at all events, the plaintiff. cannot 
ſign judgment tiiſ the expiration of twenty-four hours 
after the demand of a plea, Botoles v. Edwards, 
4 Term Rep. 118, 


A declaration 


* 
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A declaration of Michaelmas term delivered to plead If a plea be de- 
within four days of Hilary. On Saturday 28th Jan. — 
at fix in the evening, a plea was demanded ; and on bone 4 ple 
Monday following, at 12, judgment was ſigned for afier demand, 
want of plea, but at two, ſame day, defendant pleaded | rt, of 
the general iſſue, The only queſtion was, whether 
defendant had till fix o'clock on Monday 10 plead, or 24 
hours after lea demanded, though that time expired on 
$unday :—Court were of opinion, that defendant had 
24 hours clear after the demand of the. plea, excluſive of 
the whole of Sunday. Rule ablolute, for ſetting aſide 
the judgment. 4 Term Rep. 557. Solomons v. Free- 
man. | 

The demand of a plea on the back of a declaration 
is bad; it muſt be after declaration delivered and rule 


given. Per after Benton. 


Iinparlance. 


Z PARLANCE or imparlance, is a deſire or peti- D. gaition. 
tion in court of a day to conſider, or adviſe, what 

anſwer the defendant ſhall make to the action of the 

plaintiff; and nothing elſe but the continuance of the 

cauſe till a further day. It ſeems to have ariſen from 


| is a notion of religion mentioned it St, Matthew, c. v. 
der. 25. in obedience to that precept in the Goſpel, 

ap- « agree w:th thine adverſary quickly, whilft thou art in 
is « the way with him. "I hey looked upon the plaintiff 
enn at the time of declaring, to be in his way towards 
| judgment; and therefore, ſince the defendant was 
be ordered by the precepts of religion to agree with him, 
no that there was a neceſſity to give him time for that 
eh. purpoſe; this imparlance was entered when the writ 
was general, becauſe the defendant did not know how 

ned to agree with the plaintiff till he had heard his full de- 
urs mand; and therefore then the defendant might have 
ne, agreed with him in the country, whilſt he was in the 
way, according to the letter in the text, in which caſe 

not there was no need of a libertas loguendi to be entered 
urs upon the roll. And it may be ovierved that this Goſ- 
ds, pel precept has a plain reference to the Roman law of 


the 1 welve Tables, which expreſsly direcied the 
ion plaindff 


IMPARLANCE. 


plaintiff and defendant to make up the matter whilſt 
they were in the way, or going to the prætor; in via 
rem uti pacunt orato. 

Imparlance is ſaid to be when the court gives the 
party leave to anſwer at another time, without the 


aſſent of the other party. Com. Dig. title Pleader, 


No fpecial im- 
parlance without 


leave. 


Whenentitledto 
an imparlance, 


If bail net per- 
fefted may de- 
clare without 
imparlance. 


(D. 1). But the more common ſignification of impar- 
lance, is time to plead, 2 Show. 310. 2 Mod. 62.; 
and it is either general without ſaving to the defendant 
any exception, which is always to another term, Mad. 
28. ; or ſpectal, which is ſometimes to another day in 
the ſame term, 6 Mod. 8. with a ſaving of all except. 
ions to the writ, bill, or count; or of all exceptions 
whatſoever : which latter is called a general impar- 
lance, 'The general imparlance is of courſe where the 
defendant is not bound to plead the ſame term ; but a 
ſpecial imparlance is not allowed, without leave of the 
court. After a general ſpecial imparlance, the defendant 
may not only plead in abatement of the writ, bill, or 
count, but alſo privilege. 1 Lev. 54. 12 Mod. 529. 
5 Mod. 335. But I take it that ſuch plea mult be 
entitled of the term the declaration is filed. 

Formerly the mode of craving a ſpecial imparlance 
was to pay the plaintiff's attorney 28., which he uſed 
to do with a /alvo of all exceptions, tam ad breve, (if by 
original,) quam ad narrationem ; and then the defendant 
pleaded in abatement. Sty. Prac. Reg. 396. In the 
common pleas the prothonotary is paid 28. for the 
entry, Vide 3 Lev. 53. of the ſpecial imparlance. But 
now by rule of E. 5 Ann. It is ordered, that a ſpecial 
imparlance ſhall not be allowed the defendant, without 
leave of this court firſt obtained. | 

Generally, if a writ be returnable the 14% return of 
the term, and plaintiff declares (even in a bailable ac- 
tion) before the efſoign day of the next term, the defend- 
ant is entitled to an imparlance of courſe, 

If the writ be returnable before the laſt return of any 
term, and the declaration not filed, and notice given four 
days excluſive before the end of ſuch term, the defendant 
is entitled to an imparlance. - R, Trin. 22 Geo. 3. 

Writ returnable the 4% day of Trinity term, on 
which day, the bail were put in, but did not juſtify 
until gth Nov. following, and no declaration de bene 
eſſe having been delivered before the eſſoign day of this 
term; motion for time to plead till next term; an 

14 1 Cromp. 


IMPARLANCE» 


1 Cromp. 130. was relied on. The court ſaid he was 
not entitled to an imparlance. Buller, J. No laches 
can be imputed to the plaintiff for not declaring until 
the defendant is perfectly in court. The caſe cited 
happened in the common pleas ; and that many of the 
caſes publiſhed in Cromp. Pract. were haſtily collected 
by himſelf, before he was at the bar, were never in- 
tended by bim for publication, and were too looſe to 
be relied on. Rule refuſed. Rolleſſon v. Scott, 5 Term 
Rep. 372. 

On a declaration delivered of Hilary, there may be 
an imparlance to Trinity term, if defendant has not 
pleaded before ; for it is the courſe of the court to give 
imparlance or declaration till the day of pleading. If 
a writ be returnable in one term, and the declaration 
is not delivered before the effoign day of the ſecond 
term, the defendant is not obliged to plead in the ſame 
term, but is entitled to an imparlance (except where 
bail is not perfected). 

Court refuſed to grant an imparlance, where the 
cauſe was removed by habeas corpus. It was removed 
the 6th of November, and declaration delivered the 
i2th. Weed e. WWenman, 1 Fil. 154. Salk. 515. 

Motion for an imparlance, the declaration had been 
delivered tc plead in four days, inſtead of eight. It ap- 
peared that the defendant (whoſe uſual reſidence was 
in Scatland) was arreſted while caſually in London, 
where he put in bail.-The queſtion was, whether the 
rule M. 10 Geo. 2. ordering, that where defendant 
reſides above 20 miles from London, he muſt have eight 
days times to plead. Buller ſhewed cauſe, and inſiſted, 
that ſuch rule of court extended only to perſons reſiding 
in England, otherwiſe it might be contended that it ex- 
tended to Italy as to Scotland. Lord Mansfield. No 
doubt but that it ought to wa aug days only ; it ſhould 
be dec med a reſidence in London, where arreſted. Rule 
diſcharged. Cutiff and another v. Gaſcoigne, Hil. 17 Geo. 3. 
4 Term Rep. 553. | 

An imparlance ſeems diſcretionary in the judge or 
amendment, unleſs the plaintiff pays coſts. So if the 
plaintiff keeps any deed, &c. which belongs to de- 
fendant, whereby he is to make his defence, and will 
not deliver it, for the law gives convenient time to 
make his beſt defence. ; 


It 


Declaration of 
Hilary, impar- 
lance to Trinity. 


Writ returnable 

one te m, decla- 
ration not deli- 

vered befor- eſ- 

ſoign ofthe next, 
imparlance. 


Ref. uſed, 


Arreſt in Lon- 
don, reſidence in 
Scotland, muſt 
plcad in 4 dayts 


Imparlance 
diſcretionarys 


| 
| 
| 


252 


As to amend- 
ments; 


| TMPARLANCE, 
If the amendment be matter of form, it ſeems o 
imparlance ; if in ſubſtance, coſts muſt be paid, or 


_  imparlance, N. on R. M. 10 Geo. 2. 


How to proceed 
» four terms are 
elapicd, 


Notice of inten- 
tion to proceed 
delivered tuo 
gays betore Hil. 
teim. Rule to 
plead 14th Feb, 
and judgment 


Guned for want 


thereof 18th 
Abril, held ie - 
gular, 


Within what Time Defendant is to plead 
where there have been no Proceedings 


for four Terms, in Law or Equity. 


If four terms are elapſed, after the declaration is 
delivered, the defendant ſhall have a whole term's notice 
to plead, before judgment can be entered againſt him, 
unleſs the cauſe has been ſtayed by injunction or pri- 
vilege. N. on R. Tr. 5 & 6 Geo. 2. In this caſe you 
give notice to defendant, or- his attorney, before the 
eſſoign day of the term, that you intend to proceed after 
tne next term, © by giving a rule to plead.” The like 
rule to reply, rejoin, &c. 

Two days before Hilary term, plaintiff gave notice 
of his intentions to proceed; on the-14th of February, 
two days after Hilary term, the rule to plead was given, 
and on the 18th of April, in the courſe of the ſame va- 
cation, the plaintiff ſigned judgment for want of a 
plea, which was moved to be ſet aſide for irregularity; 
and it was contended, that defendant ought to have had 
the term and vacation, as alſo until the four firſt days 


in Eaſter term, to have pleaded, for that no rule to 


plead could be given in the vacation; and if the vaca- 
tion as well as the term were nat meant to be included 
by the rule, the judgment had been ſigned too ſoon, 
for it appears to be ſigned of Hilary term, ſo that there 
was not even a term's notice: On the contrary, it was 
inſiſted, that according to the practice of the court, 
the judgment was regular, for that the rule did not 
extend beyond the term; and though the judgment ap- 
peared to be ſigned of Hilary term, the defendant had 


in fact the benefit of the rule for a whole term. The 


court were of that opinion, adding, that the judgment 
would appear. to be regular on the record, though 
ſigned as of Hilary term; for the rule requiring 2 
term's notice, where no proceedings have been had in 
the cauſe, was only a rule of court introduced for the 
benefit of the party, the full benefit of which, the de- 
fendant had had in this inſtance. Milbaurn v. Nixon 
and oihers, 2 Term Rep. 40. 

Give 


IMPARLANCE, 


- Give the rule the day after the laſt day of the term, 
and demand plea if no plea, fign judgment after the 
four days are expired, excluſive. 


Searching for Plea. 


T2 be ſearched for at the clerk of the papers in 

Symond's Inn, who keeps two books by the 
plaintiff's name; if you find no plea there, ſearch 
with the clerk of the judgments, at the King's. Bench 
office, who keeps the general iſſue book ; and if there 
is no plea, ſign judgment; the form of which ſee under 
title 7udgment by Default. 

Although the plaintiff be entitled to judgment, yet 
if he delays ſigning it, the defendant may put in his 
plea, although the time be expired by the rules of the 
court, and ſuch plea will be accepted, for a judgment 
upon a nil dicit is for want of a plea; and if the plain- 
tiff ſigns judgment after, the court will ſet it fide for 
irregularity, Minns v. Baxter, 1 Term Rep. 17. Till. 


D 


Pract. Reg. 373. 


Pleas in Abatement, 


When to be pleaded, 
A PLEA in abatement cannot be pleaded before the 


defendant appears, becauſe he does not aniwer to 
the proceſs of the court, which formerly was returned 
and read at the bar. If he appeared, the counter read 
the writ to the court in his. preſence, and he was ta 
plead in four days, unleſs ſpecial leave was given by the 
court; becauſe the perſon coming in by the proceſs of 
the court, ought not to have time to delay the plaintiff, 
Gilb. C. P. 52. . 

And before ſuch plea be pleaded, (which is to 
be filed,) the declaration muſt be taken out of the 
office, or the plaintiff may ſign judgment. N. on R. 
T. 12 . 3. M. 10 Geo. 2. Reg. 3. The plea ought 
to be filed and not delivered. 1 Term Rep. 278. Har- 
bord v. Perigal. 

| Pleas 


253 


If delay be made 
wien entitled to 
hgn ju ment, 
detendant pleads 
it is good. 


254 PLEAS in ABATEMENT. 
Vide title Im- Pleas to the juriſdictian of the court, or in abate. 
Fee Rude 2 ment, ought to be (pleaded before the rule ſor pleading 
Pad. is out, and cannot be pleaded after a common impar- 
lance, or unleſs the declaration be delivered after term, 
or lo late in the term, that the defendant is not bound 
to plead to it that term; in both which caſes, the de- 
fendant may, within the firft four days incluſive of the 
next term, plead any plea in abatement, or to the ju- 
riſdiction of the court (intitling it, as of the preceding 
| term); but if ſuch plea be not delivered, or left in the 
office in time (whether a rule to plead be given or not), 
ſuch plea is not to be received. N. on R. E. 5 Ann. 
Vide Comberb. 251. 
Pleas in abatement muſt be pleaded in four days, if 
declaration be delivered before the laft four days in term, 
| IH Long v. Miller, 1 Wilſ. 23. ; as 
Senday, Sunday, or any day in which the court do nat fit, is to 


be accounted as one of the four days, unleſs it happens 
to be the laſt day. 7:4. In that cale, the plea may be 
filed on the Monday; otherwiſe as no plea can be filed 
on the Sunday, the time would be limited to three days 
in ſuch caſes. Lee v. Carlton, 3 Term Rep. 642. Per 
Buller, J. & 


Po UNE  — 


And a plea in abatement may be pleaded by attor- 4 
ney. 1 L4, Ray. 50g. but not to the juriſdiction, | 
Gilb. C. P. 187. | f 
Four Gays to Declaration was delivered the 16th May, and the t 
pled in «bate- 2 oth the plea in abatement was filed. Plaintiff ſigned c 
ment are, both 5 x x 
oe his judgment, alledging it ought to have been filed n 
the 19th. Court: All pleas to the juriſdiction 0 
and in abatement, being dilatory, ought not to be t 
favored ; and that the four days allowed for plead- ſe 
| ing them are both to be rechoned incluſzve, Rule, al 
why the judgment ſhould not be ſet aſide, diſ- I 
Leave to plexs Charged, But the defendant had leave to plead the 
the general iſſue, general iſſue on the payment of coſts, Jennings v. 1 
| IVebb, i Term Rep. 277. | 4 
What mall bea The defendant pleaded a miſnomer in abatement, th 
ſpecial impar= which was after an imparlance, thus: At which day o 
lance in tna came Ham John Crapper (the defendant's true name), v. 
| abatement. who is ſued by the name of John Capper, &c. to which 
| the plaintiff demurred ; and objected, that this plea in ap 
abatement ought to have-been pleaded of the ſame term ge 
with the declaration, or after aſpecial imparlance, — pl 
\ pa 
| 
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PreAS in ABATEMENT. 


this is after a general imparlance. But per Curiam, This 
imparlance, by the true name is ſpecial for this pur- 
poſe ; but if he had ſaid venit prædict. John Capper, it 
had been bad, for that would have confeſſed that John 
Capper was the true name. Keku. 93. b. Judgment 
for defendant. Brewſter v. Capper, 1 Wilſ. 261. 
The declaration was delivered as of Trinity term, 
before the efſoign day of Michaelmas, with the uſual 
notice to plead within the firſt four days of the latter 
term, within which time the defendant filed this plea, 


If plea in abate + 
ment be irregular 
j udgmeat may 
be Ggned. 


And Laſcelles Laſcelles, who is ſued by the name of 


Sturdy Laſcelles, in his proper perſon comes and pleads 
that he was baptized by the name of Laſcelles, &c. with- 
out this, that he ever was called or known by the 
name of Sturdy, Sc. The plaintiff conſidering this 
plea as delivered out of time, figned judgment, Motion 
to ſet it aſide. Brewſter v. Capper was cited, Sed per 
Cur. Such a plea as this can only be received after a 
ſpecial imparlance, which ſhould be tated on the re- 
cord, but that not appearing here, the plaintiff was 
entitled to ſign judgment. Rule diſcharged. Doughty 
v. Laſcelles, 4 Term Rep. 520. 

Writ returnable 6th February 1787, declaration 
filed the 7th, and a rule to plead given ſame day: 
But notice was not delivered tiil the 8th, and the plea 
filed the 15th in abatement ; plaintiff ſigned judgment 
the 16th. Rule to ſet it aſide for irregularity. It was 
contended, that the rule to plead being given before 
notice of declaration ſerved, was irregular ; but the 
court ſaid, the party may undoubtedly diſpenſe with 
the rule to plead. And here the defendant has ſuper- 
ſeded the neceſſity of a rule to plead, by pleading in 
abatement, Rule diſcharged. Brandon v. Payne, 
Term Rep. 690. 

Declaration filed Wedneſday the 17th Feb. 1793.— 
The 21ſt was on a Sunday, and on 22d defendant filed 
c plea in abatement z plaintiff ſigned judgment, whieh 
the court held regular; the four days are reckoned in- 
clufrocly, the time expired on the Saturday. Harbord 
v. Perigal, 5 Term Rep. 210. 

In a ſpecial action on the caſe, upon the cuſtom, 
againſt a carrier, for not delivering goods, after a 
general imparlance to Eafter term; the defendant 
pleaded in abatement, that ſeveral others were his 
partners, and that the goods were delivered and received 


If the defendaut 
plead in abate- 
ment, he diſ- 
penſes with the 
rule, 


The 4 days are 
incluſive, 


Aſter a general 
imparlance,a plea 
in abatement is 
bad, and may be 
demurred to, 
Action agi 


.A carrier he may 
by plead partnerſhip 


in abatement, 
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As to juriſdic- 
tion. 


Rules laid down 
tor pleading 13 
abatement, 


No advantage 
| can be taken of 
Wl declaration, 


PrEAs in ABATEMENT. 


by him and his partners jointly, and not by him ſole. 


ly, and that they were living ;—To,;phich there was 
a general demurrer: - Court held, that the plea was 
bad, becauſe pleaded after a general imparlance, but 
that it might have been ſupported if it had been pleaded 
in proper time; and Lord Kenyon ſaid, the declaration 
upon the cuſtom of the realm is the ſame in effect with 
the preſent (Which was, that he undertook, in conſidet- 
ation of ſo much money, to carry the goods from one 
port to another). In the old forms it is, that defend. 
ant ſuſcepit, Sc. which ſhews that it is ex contra@u. 
Buddle v. Willſon, 6 Term Rep. 369. Salt. 440. Shin. 
278. Carth. 58. 3 Lev. 258. Vide 5 Term Rep. bag, 
which was action for negligence in managing a ſhip; 
it was held, defendant could not plead that there were 


other partners not named. Michel! v. Tarbutt, where 


the cauſe of action ariſes ex delidto, plaintiff may ſve 
all or any of the parties; upon each, a ſeparate treſpaſs 
attaches. 


In every flea to the juriſdidtion, another juriſdiction 


muſt be ſtated. Meyn v. Fabrigas, Cowp. Rep. 172. 

They mult be pleaded in perſon. Gilb. C. P. 187. 
As pleas in abatement enter not into the merits of 

the cauſe, but are dilatory, the law has laid the fol- 


lowing reſtrictions on them: Iſt, by 4 & 5 Ann. c. 16; 


&« No dilatory plea ſhall be received, unleſs the party by 
% affidavit, prove the truth thereof,” er ſhew ſome pro. 
& bable matter to induce the court to believe that it is true.” 
2d, That no plea in abatement ſhall be received after a 
a. ef ouſter, for then they would be in infinitum. 
2 Saund. 41. 3d, That they are to be pleaded before 
imparlance, except where the declaration is delivered 
too late. 4th, 'T hat when iſſue is joined on them, if 
found againſt the defendant, the judgment ſhall be 
peremptory. 2 Show. 42. 6 Med. 326. 2 Will. 367: 


 £ichorne v. Le Maitre. And therefore the jury ought 


to aſſeis the damages, and the judgment ſhall be guid 


recuperet, becauſe the defendant chuſing to. put the 


whole weight of his cauſe upon this iſſue, where he 
might have had a plea in chief, is an admittance that 
he had no other defence. 10 Mod. 112. Str. 532. 
An affidavit is neceſſary wherever you plead to the 

Juriſdiction. 2 Lord Raym. 1418. 
On a plea in abatemeat no advantage can be taken 
of the crrors in the declaration; for nothing but - 
Il WII 
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PLEAS in ABATEMENT. 


writ is then in queſtion, and nothing elſe is pleaded 
to. Cartb. 172. 3 Lev. 351. 

If a defendant has forfeited his bail- bond, and pro- 

ceedings be ſtayed at his requeſt, he cannot afterwards 
lead in abatement to the original action, but mult plead 
in chief. Salt. 519. 

And the court will refuſe to order a bail-bond to be 
cancelled on an affidavit of defendant, that he was not 
the perſon ; but will leave him to plead in abatement. 
As where the action was, Salter qui tam v. Sherfold, 
defendant entered into the bail-bond by the name of 
Williams, which was his right name, then moved to 
have the bond cancelled as above, which was denied. 


3 Term Rep. 572. 


On a reſpondeas oufler, no notice need be given of it, 
for the detendant is ſuppoſed to be attending his cauſe 
to maintain his plea. Salk. 7. 

In pleas in abatement which relate to the perſon, 
there is no neceſſity of laying a venue, for all ſuch 
pleas are to be tried where the action is laid. Salt. 4. 
pl. 14+ Carth. 363. 12 Med. 125. 195 

If the defendant omits to plead a miſnomer in his 
right name, he may be taken in execution by his wrong 
name. Str. 1218. Crawford v. Satchell. 

A defendant cannot plead two cilatory pleas, nor 
will the court ſuffer a plea in abatement to be 
amended, 

A plea in abatement muſt be ſigned by counſel, and 
hled with the clerk of the papers; and without an 
affdavit annexed to it, judgment may be ſigned. 

If the defendant plead in abatement of his Sirname, 
or Chriſtian name, the plaintiff may have a ſummons 
to amend his declaration, upon payment of coſts, 
which ſaves the entry of a caſſetur bil/ : but if the 


plaintiff thinks proper to enter up a caſſetur billæ, then 


it is to be done thus: get a roll, enter a memorandum 
of the term the declaration is delivered, and the plea at 
the foot thereof; (then ſay) And thereupon the ſaid 
7. V. ſays, that he cannot deny the ſaid exception of 
the ſaid J. R. above by his plea taken to his ſaid bill, 
but admits the ſame to be true; therefore it is con- 
lidered by the court of our ſaid lord the king, before 
the king himſelf, that the ſaid bill of the ſaid T. V. be 
quaſhed, Sc. 

8 The 
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Cannot plead in 
abatement if 
proceedings be 
ſtayed on bond. 


Court will not 
order bond to be 
cancelled if de- 
fendant be taken 
by wrong names 


No need to lay 
a venue. 


Cannot plead 
two 4ilatory 
pleas, 


A plea in abate» 


ment muſt be 
ſigned, 


M ay amend, 


How to enter a 


caſſetur billæ. 


Judgment of 
caſ/atur bi. 


If plea be cor- 
rea, court muſt 
receive it, but if 


iaaccurate can- 


Oyer of a deed, 
c. if demanded 
dy the defendant, 
muſt be given. 


Ss to the 
plaintiff, 


The party is 
bound to carry 
Its 

Letters of admi- 


niftration, 


Oyer of original 
writ difallowed, 


OrkR. 


The roll is to be taken to the clerk of the judgments 
and docketed, pay 4d. per ſheet, and the maſter marks 
the caſſetur billæ thereon, when the entries are paid for; 
it is filed with the elerk of the treaſury; then proceed 
A- new. 1 

The court cannot hold too ri a hand over theſe 
ſort of pleadings, which are calculated to defeat the 
juſtice of the caſe ; if the plea be drawn corre&ly, the 
court cannot deprive the defendant of the benefit of it, 
But if there be the /zaf? znaccuracy in it, it cannot be 
ſupported. Roberts v. Moon, 5 Term Rep. 488. 


Oyer. 


O” ER of a deed, is where a man brings an action 
upon a deed, bond, or other inſtrument; and the 
defendant appears and prays that the fame may be 
read to him; and after cyer is demanded of the plain- 
tiff's attorney, the defendant is not bound to plead, 
until he hath a copy, and the original ſhewn him at 
the time, he paying for ſuch copy ; and ſuch copy is 
allowed to him, to conſider what he is to plead to the 
action. 

So if the defendant in his plea makes a profert in cu- 
ria of any deed, &c. the plaintiff may make the like 
demand of oyer, and have a copy delivered to him, 
paying for it. 

As oyer of deeds is demandable by either party, the 
party of whom the oyer is demanded, is bound to carry 
it to the adverſe party. 2 Term Rep. 40. 

So if plaintiff ſets forth letters of adminiſtration, 
the defendant may pray oyer. 2 Vilſ. 413. 

Formerly the practice was to demand oyer of the 
original writ, before plea, and he was entitled to it, 
But Lord Mansfield faid, that ſuch demand was uſed 
merely for delay, and was not warranted by any rule 
or principle of juſtice. For it was incumbent on the 
court to make their proceedings as little dilatory, ap- 
preſſibe, and expenſiue as poſſible; that it was unne - 
ceilary for the defendant to ſee the original, after he 
had been informed of the cauſe of action by the deela- 
ration. That the court of common pleas had rejected 
the practice; and that from thenceforth — 

might 
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A, 


Amery, 1 Term Rep. 150. 


Or ER. | 259 


might proceed as i, ſuch demand of oyer had not been 
made. Boats v. Edwards, Dougl. 228. | 
Variance between the original writ, and declaration is Variance be- 

fatal, and may be taken advantage of by a writ of r 
error. Formerly it might have been by craving oper of fatal. 
the original writ, but now defendant ſhall not have 
oyer of the writ for the purpoſe of ſetting aſide the 
proceedings. Spalding et al. v. Mure et al. 6 Term 
Rep. 363. | 

gs are Caſes in which the profert may be diſ- Profert may bs 
penſed with, vide 3 Term Rep. 151.; and if a profert %penicd with, 
is made by miſtake, the court will give leave to amend, 
and let the party in to plead according to the fact. 


bid. 153. contra, 2 Str. 1126. 1/Vilf. 26. 


IA ben to be demanded of Plaintiff. 


The demand of oyer is a kind of plea, and ſhould when to be 
regularly be made before the time for pleading is expired. demanded. 
Rex v. Amery, 2 Term Rep. 150. In this court, oyer 
may now be made after an imparlance. 12 Mod. gg. 

Ld. Ray. 970. 2 Lev. 142.; and I think, after a 


judge's order obtained, previous to the expiration. 


The party demanding oyer mult pay for a copy, at Party demanding 


the rate of 4d. per ſheet; and if the defendant craves _ muſt pay 
ger of any thing whereof he is entitled to oyer, and it“ OP! 


is not delivered in time, he ſhall have ſo many days 


after the rule is out, as he demanded oyer before the 
rule is out. Powell v. Gay, Str. 705. So the plain- 
tiff ſhall have the ſame time to reply as he had at the time 
of demanding oyer. N. on R. T. 5 & 6 Ges. 2. 


Antiently oyer was demanded in court, but now it Formerly de- 


is made by one attorney, of the other. Mod. Caf. 28. manded in court, 


No one is entitled to oyer of a record, Rex v. Record, 


Upon oyer, the party is entitled to a copy of the Copy of the 


whole deed, witneſſes' names, and all memorandums ſub- * 
ſcribed, and indorſed upon it. Vide Barn. 263. vo of 
the bond, and condition. 


There is no ſettled time for the plaintiff to give No time fixed 


ozer, becauſe it is in his own delay; as the defendant for plaiatiff to 
has the ſame time to plead after yer given, as he had 
at the time of demanding it. And he may either ſet 
forth the oyer in his plea or not, at his election. 


2 Str. 1241. Weavers Co. v. Foreſt, Ld. Ray. 969. 
Carth. 301. 


give oy er. 


8 2 To 
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The defendant 
has two aay* to 
give plaintiff 
oyer excluſive, 


Sunday laſt day, 


If oyer of any 
inſtrument 13 


graated, 


Tf profert unne- 
ceſſarily made, 


Tf defendant be 
party tothe deed, 


Or deed in 
bands of third 
perſon, 


Demand. 


Oyer of deed in 
plea. 


Need not be on 
Kamp. 


Oven. 


Fo an action of treſpaſs, the defendant pleaded 4 
Juſtification on a deed, which he ſet out, that on Fri- 
day evening, plaintiff demanded oyer and copy, which 
not being complied with on the Monday following, he 
ſigned judgment: Motion to ſet it aſide. Aphurſt, J. 
The defendant has two days in which to give cyer and 
copy of the deed, which are reckoned excluſrve ; and 


the party of whom oyer is demanded, muſt carry 


it to the oppoſite party. In the preſent cafe, the judg- 
ment was ſigned before the expiration of the rw days, 
and therefore irregular. Page v. Divine and others, 
2 Term Rep. 40 

Sunday in this caſe was the laf? day, therefore he had 
the whole of Monday to deliver oyer. 

If eyer is granted of any inftrument of record, and 
is ſet forth, although the party could not have inſiſted 
on ſuch oyer, yet he ſhall be thereby entitled to take the 
whole inſtrument as part of his adverſary's plea, TJef- 


fery v. White, Dougl. 477. . 


If profert be made unneceſlarily, oyer ſhall not be 
given. Salk, 497. | 

Where defendant is party to an indenture himſelf, 
he. ought not to demand oyer, but ſet it forth himſelf; 
and if he demands oyer, and plaintiff gives it him im- 
perfectly, it is at defendant's peril. Salk. 498. 

Where the bond or deed is in the hands of a third 
perſon, the court on motion will oblige him to give 
oyer and produce it. Str. 1198. Sid. 50. So if it be 
in the hands of the defendant, when he can have no 
pretence to it. 3 Term Rep. 153. in notes, Matiſonv. 
Atkinſon. | 


The demand of oyer is as follows: 

Dae v. Roe—The defendant demands oyer and copy of 
the (indenture of leaſe, or articles of agreement, &c.) in 
the declaration mentioned. Or (if the action be upon 
bond, ſay, of the writing obligatory and the condition 
thereof mentioned in the declaration), Yours, Cs. 


C. D. defendant's attorney, Direct it to plaintiff's 


attorney. 
The plaintiff demands oyer and copy of the deed in the 


plea mentioned in this cauſe. 
The oyer need not be ingroſſed on ſtamp paper. 
The maſter ſays judgment cannot be ſigned for want 


of payment of oyer, 
| I If 


"a SS ad Ac a. a-£© acc. 8 


OykR. 


ter the time for pleading expired, the plaintiff may con- 
ſider the demand as a nullity, and ſign judgment. 
Tidd 347. eites Fowler v. Dyer, MH. 20 Geo. 3. This 
is in caſe time is not obtained. Oyer is not demand- 
able of an act of parliament. Dougl. 476. 

If the plaintiff demand oyer of the deed mentioned 
in the plea, and it is not given him in due time, he 
may ſign judgment as for want of a plea. G Med. 122. 
Although the defendant is not bound to ſet forth the 
ger in his plea, yet plaintiff may pray an inrolment, 
and ſo make it part of his replication. : 

If a judgment or other matter of record in the ſame 
court be pleaded, the party pleading it muſt, on de- 
mand, give a note in writing of the term and number 
roll, wherein ſuch judgment or other matter of record 
is entered and filed, or in default thereof, the plea is 
not to be received. N. on R. T. 5 & 6 Geo. 2. 
Carth. 454. 1 Ld. Ray. 347. 550. 2 Str. 823. which 
ſtates, that court makes a rule to reject the plea, unleſs 
the term and number roll is given. Hunter v. Wiſeman. 


But if he plead a judgment recovered in a different 


court, the plaintiff muſt reply nul tiel record. 

Tf defendant demands oyer of an obligation, he ſhall 
not have oyer of the condition, unleſs he demands that 
alſo. 6 Mod. Caf. 237. | 

But if he demands oyer.of an indenture, which re- 
ſers to matter indorſed, it is not a complete oyer, if he 
has not oyer of the indorſement alſo, Mid. 

May have cyer of a policy of inſurance. 
Hard. 243. 1 Sid. 386. 

If declaration be on bond for performance of cove- 
nants, cannot demand oyer of the indenture, Salk. 498. 
but I think otherwile if the condition refers to the inden- 
lure. T< 
The defendant in an action of debt on bond, after 
craving oyer of the bond and condition, fet out in her 
plea the condition, omitting the reciting part preceding it, 
Motion to quaſh the plea :— Court. By craving oper, 
the defendant undertook to ſet out in her plea the whole 
condition, including the recital in ſo many words; and 
that not having done ſo, the plea was bad. That the 
plaintiff would have been warranted in ſigning judg- 
ment, as for want of a plea ; and that though in this 
caſe, no time was gained:by the defendant's attempt, 
1 — 


Rep. temp. 
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It is ſaid, if oyer be not made in due time, i. e. af- If oyer is de- 


manded after the 
ti ne expired, 


Bara. 326. 


Oyer of Je- 
fenoants 


If a judgment or 
other matter of 
record in fame 
court be pleaded, 


If of another 
court, 


If oyer of bond 
only, 


If of an inden- 
ture, 


Policy of in» 
ſurance. 


If of bond for 
performance of 
Covenants, 


If the whole of 
the coudit on of 
bond, with rect- 
tais, be not ſet 
out after oyer, 
plaintiff may 
fign judgi ent, 
or court wiil 


qua ſh plea, 
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Oren: 
in moſt caſes a falſe recital was made for the 


purpoſe of delay ; and made rule abſolute ; refuſed alfo 


If bond after 
oyer be (et out 
truly, and book 
made up, and 
rule to abide by 
the plea be 
given, and de- 
fendant plead 
anew with a 
falie condition, 
court will order 

intiff to fign 
judgment and 
attach the at - 
torney. 


Generel iſſue 
how pleaded, 


The ſeveral 
general iſſues, 


Vice p · 43. 


to let the defendant amend. Wallace v. Duke of Cum- 


berland, 4 Term Rep. 370. No trial had been loſt, 
To debt on bond, after oyer, defendant ſet it out in 
plea truly, pleaded payment by the principal, he being 
a ſurety : plaintiff replied, and put the pleas in iſſue, 
and then ſerved defendant's attorney with a rule to abide 
by his pleas, and gave notice of trial : The defendant 
returned the paper book, ſetting out a falſe yer of the 
bond and pleading as before, on which the plaintiffs 
inrolled the true condition, and demurred. On the day 
of argument, which was the laſt paper day of the term, 
the defendant's counſel objected to its being argued, be- 
cauſe it was the laſt paper day, Ihe court, on hearing 
the above fact ſtated, directed an affidavit of them to 
be made, and made a rule % for ſtriking out all the 
pleadings of defendant, that the plaintiff ſhould bave 
judgment, and that the defendant's attorney ſhould pay 
all the coſts, and were inclined to grant an attachment 
againſt him. Ferguſon v. Mackreth, H. 24 Gu. 3. 


4 Term Rep. 371. 


Pleading in Bar. 


II has been already ſtated, that pleas in bar are of 

two forts, general, and ſpecial; the general iſſue, is 
either to be ingrofled in form on a treble penny paper, 
and delivered over to the plaintiff's attorney within the 
time allowed by the rules of T. 1 Geo. 2. and 22 Ges. 3. 
before ſtated in p. 203 and p. 204, or it is to be en- 
tered in the general iſſue book, with the clerk of the 
judgments, who takes 6d. | 

The general iſſues are as follow :—In an action in 


 aſſumpſit, non aſſumpſit; in debt, on ſimple contract 


nil debet; in debt on ſpecialty, non eff fadtum; in debt 
on record nul tiel record; in detinue non detinet; and in 
treſpaſs vi et armzs, and treſpaſs on the caſe for wrongs 
done, not guilty. And where the general iſſue may, it 
ought in general to be pleaded, it being cauſe of de- 
murrer, that the plea amounts to the general iſſue; 
and where the defence conſiſts of matter of law, the 
defendant may either plead it ſpecially, or give it in 
evidence under the general iſſue; as in * in 
any 


PLEADING in BAR. 


fancy, may be either pleaded or given in evidence on 
non aſſumpſit; and in debt on bond, the defendant may 
either plead coverture, or give it in evidence on non e 
fatum. ; | 

In qui tam actions, and actions on penal ſtatutes, the 
plea is not guilty, but a former recovery muſt be pleaded, 

Upon the general iſſue in aſſumpſit, the queſtion is, 
whether there was a ſubſiſting debt, or cauſe of action 
at the time of commencing the ſuit. But matter of 
law, in avoidance of the contract, or diſcharge of the 
action, are uſually pleaded. 

No general iſſue need a counſel's hand, nor need the 
following pleas: bankruptcy, 6 Term Rep. 196. compe- 
ruit ad diem to a bail-bond, ſon aſſault demeſne, plene 


admini/lravit by an executor or adminiſtrator, riens per 


diſcent, nul tiel record, per minas, ſolvit ad diem, ne un- 
ques executor, infra ætatem, Cooke's caſe 41. to be de- 
livered to plaintiff's attorney, ingrofſed on a treble 
penny paper ; nor muſt theſe pleas be entered in the 
general iſſue book. 

But if either of theſe pleas are replied to ſpecially, and 
ned by counſel, the replication ſhould be filed with the 
clerk of the papers, who is to make up the paper book 
on a copy of the plea and declaration being delivered to him. 

Before plea can be pleaded, bail muſt be per fected, 
for though it is filed previous to the perfecting bail, it 
does not make it a good plea, for the defendant is not 
in court till the bail are perfected, and if ſuch plea is 
filed or delivered before the bail ny, ng the plain- 
tiff may ſign judgment. Venn v. Calvert, 4 Term Rep. 
$78. Vide Cooke v. Raven, 1 Term Kep. 635. 

Alſo before plea filed or delivered, the declaration 
muſt be taken out of the office, or plaintiff may 
ſign judgment. | 

Pleading ſpecially. 

All ſpecial pleas muſt be ſigned by counſel or a ſerjeant, 
(except thoſe before mentioned,) and if ſuch ipecial 
plea be ſingle, ingroſs ſame on a treble penny ſtamp 
paper, put counſel's name at the foot, and file it with 
the clerk of the papers. 

It is ordered, that no ſpecial pleas or demurrers in 
law ſhall be received by the clerk of the papers, before 
ſuch pleas or demurter in law ſhall be figned 10:th the 


84 proper 


Qui tam actions. 


On general iſſue 
in aſſumpſit, 
what is the 
queſtion, 


General iſſues 
need no counſel's 


hand, nor theſe 
pleas, 


Rut if the latter 
are ſpecially - 
replied to, 


If plea be filed 
betore perfeQed, 
it is a nullity. 


Declaration muſt 
be taken out ot 
office before plea 
filed, &c, 


Clerk of the 
papers to receive 


no ſpecial pleas 
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or demurrers 
hefore bgned. 


No attorney to 
deliver any plea 
that ought to be 


filed or teceived, 


Where a ſpecial | 


ea was not 
filed, and plain- 
tiff rep! ied, he 
made vp iſſue 
and paid clerk 
of the papers, 
held good, 


May plead as 
many pleas as 
are neceſſary. 


Certificate. 


Mes to preeeed 
after plea is 


PLEADING in BAR. 


proper hand of ſome counſel in that behalf retained, R. 
7. 18 Car. 2. | 

Ordered, that no attorney or clerk preſume to deli. 
ver to any other attorney or clerk, or to any other per. 
ſon, or receive from any attorney or clerk, or any 
other perſon, any ſpecial plea to be put into the office 
of the clerk of the papers, or a copy of ſuch plea, be- 
fore that ſuch plea ſhall be put into the office of the 
clerk of the papers; and that ſuch copy, after ſuch 
plea be put in, ſhall be made by the clerk attending in 
the office ofeclerk of the papers, and ſigned under the 
hand of one of the clerks attending there. R. A. 
2 W.& MM. 

Non aſſumpſit and ſtatute of limitations pleaded, 
which was delivered, plaintiff replied, and made up the 
iſſue, defendant's attorney paid for it; the plaintiff's 
attorney, finding the book ought to have been made 
up by the clerk of the papers, paid him his fees and 
proceeded to trial; no defence was made, and court 
held that defendant was in firlt fault in filing his pleas. 
Thomſon v. Tiller, 2 Str. 1166. 

It the writ be againſt two, and both ſerved before the 
return, one does not appear in the ſame term ; yet the 
court will make him plead as of the term when. he ought 


to have appeared. Smith v. Muller, 3 Term Rep. 627. 


Of pleading two or more Pleas in Term. 


Any defendant in any action, or any plaintiff in 
replevin, in any court of record, with leave of the 
ſame court, may plead 2s many ſeveral matters as he 
ſhall think neceſſary for his defence; provided that if 
any ſuch matter ſhall, on demurrer joined, be judged 
inſufficient, coſts ſhall be given at the diſcretion of the 
court; or if a verdict ſhall be found upon any iſſue in 
the ſaid cauſe, for plaintiff, coſts ſhall be alfo given, 
in like manner; unleſs the judge, who tried the ſaid 
iſſoe, ſhall certify, that he faid defendant, or plaintiff 
in replevin, had a probable cauſe to plead ſuch matter, 
which upon the ſaid iſſue ſhall be found againſt him. 
Provided, that nothing ſhall extend to any writ, decla- 
ration, or appeal of felony, Sc. or to any writ, bill, 
action, or information upon eny penal flatute. 

After the plea is drawn and ſigned by counſel, give 


him a brief to move to plead the ſeveral matters ls £55 
whic 


PLEA DINO in BAR. 


which he ſigns of courſe ; fee 10s. 6d. If you are in 
time, take the plea and brief to the clerk of the rules, 
who will draw up rule, pay 18. 4d. per ſheet, annex 
the copy to the plea which is to be ingroſſed on a tre- 
ble penny paper, then file ſame with the clerk of the 
papers. But ſometimes it ſo happens, that there is act 
time ſufficient to get the rule drawn up; in that caſe, 
leave the plea and brief at the clerk of the rules, who 
will draw-it up, copy ſame, and ſerve it on plaintiff's 
attorney immediately. 

But if ſuch plea and brief be not left before plea filed, 
plaintiff may ſign judgment, for want of a plea, 

This court never refuſe leave to plead ſeveral mat- 
ters, provided the pleas be not inconſiſient, and liable to 
make an incongruity on the record, as non ęeſt ſactum, 
and a tender to part, Fenkins v. Edwards, 5 Term 
Rep. 98. ; or non aſſumpſit to the whole, and tender to 
part, Maclellan v. Howard, 4 Term Rep. 194. becaule, 
if the general iſſue be found for the defendant, it will 
then appear on the record, that no debt is due, and yet 
that the defendant admits ſomething to be due. 

The ſtat. 4 Ann. c. 19. does not extend to ations on 
penal ſtatutes ; therefore to a penal action the defendant 
pleaded, 1. the general ifſue; and 2. a proſecution, 
and acquittal for ſame offence before a juſtice ; the 
court granted a rule for defendant to elect on which of 
the pleas he meant to rely, and to ſet aſide the other 
plea. Heyrick V. Faſter, 4 Term Rep. 701. Str. 1044. 
2 IWilſ. 21. Barn. 365. 

The certificate of probable cauſe for the ſpecial plea 
is not required to be made in court at the trial of the 
cauſe; and where the judge refuſes to grant it, the 
court have not a diſcretionary power, whether they 
will allow the defendant any coſts at all; but are bound 


by the ſtatute to allow him ſome coſts, though the 


quantum is left to their diſcretion. 2 T. Rep. 237. 394. 


If pleaded in Vacation, 


A ſummons muſt be obtained to plead ſeveral mat- 
ters, ſerve copy, the judge, on ſtating the pleas, will 
make an order for the clerk of the rules to beat liberty 
to draw up a rule on producing counſel's hand to the 
motion paper, which obtain, and then take the plea 
and motion paper wich the order, to the clerk of the 

rules, 


26g 
drawa and 
ſigne i. 


If rule is 
neglect 
If pleas be in- 


confiſtent, may 
not be pleaded, 


In penal actions, 
one plea, 


Certificate of 
judge of plea 
need not be 
made in cuurt, 
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The plea of 


. folvit ad diem 


cannot be en- 
tered in the 
genera] iſſue 
book, but it 
entered, it ope- 


rates as a waiver 


of imoarlance, 
and plaintiff may 
nęn judgment 
3s for want of a 
pica, 


PLEADING in BAR. 


rules, who will draw up the rule, ſerve copy, or annex 
it to the plea as before. | 

The defendant entered in the general iſſue book, 
« the defendant pleads the general iſſue of ſoluit ad diem, 
plaintiff ſigned judgment, and iſſued execution. A. 
tion to ſet aſide the judgment, and the fi. fa. executed, 


The detendant was a member of parliament, he ne. 


glected to appear till after diſtringas iſſued ; he ap. 
peared 3oth May, three days before the end of Eafter 
term, declaration delivered ſame day, to plead in four 
days, and gave rule to plead; on 31ſt, a plea was 
demanded ; on 3d June, defendant demanded oyer and 
copy of the bond, which was given the 4th; on 5th, 
he entered the plea; 14th, plaintiff ſigned judgment.— 
Two points were inſiſted on, 1, that defendant was 
entitled to an imparlance; 2d, that his plea was regu- 
lar. Ceurt— The judgment is regular, the plea con- 
cluding with a verification, could not be entered in 
the general iſſue book; but that though it were not 
good as a plea, becauſe improperly entered, it operated 
as a waiver of the defendant's right to imparl; like 
the common caſe, where a defendant puts in an im- 
proper plea in abatement, which, though not a good 
plea in abatement, ſuperſedes the neceſſity of a rule to 
plead. And that this being a matter of pradtice, 


however doubtful the reaſon on which it was founded 


might be, it ought now to obtain, the maſter certify- 
ing this to be the uniform practice of the court. Rult 
diſcharged, Lockhart v. Mackreth, 5 Term Rep. 661, 


Amendment. 


Of amending Declarations, and other 
Pleadings. 


FORM ERLY the ſuitors were much perplexed by 
writs of errors, brought upon very ſlight and trivial 
grounds, as miſ-ſpellings, and other miſtakes of clerks, 
all which might be amended at the common law, whilſt 
all the proceedings were in paper. 1 Burr. 322. Fot 
they were then conſidered only in fieri, and therefore 
ſubje& only to the control of the courts; but when 


once the record was made up, it was formerly ww 
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ed by 
trivial 
lerks, 


held, 
that 


AMENDMENT, 


that by the common law no amendment could be per- 


mitted, unleſs within the very term in which the judi- 
cial act ſo recorded was done; for, during the term, the 
record is in the breaſt of the court ; but afterwards it 
admitted of no alteration. Co. Lit. 260. Now the 
courts are more liberal, and, where juſtice requires it, 
will allow of amendments at any time whilft the ſuit is 
depending, notwithflanding the record be made up, and the 
term paſt ; and the court will always take care that if 
one party obtains leave to amend, the other will not be 
ap >" nor delayed thereby. 2 Burr. 756. Alder 
v. Chip. 

The ſtatutes are 14 Ed. 3. c. 6. 8 H. 6. c. 12. & 
6. 15. the purport of which is, that the judges may 
amend in any record, proceſs, word, plea, warrant of 
attorney, writ, panel, or return, all that which ſeems to 
them to be the miſpriſion of the clerk (except appeals, 
Ec. and outlawries of the ſame). - 

All the other ftatutes, which are more extenſive 
in their nature, are held to be ſtatutes of jeofai/. 

The ftatutes of amendment only extend to pleadings 
of record; ſo that when the proceedings are plainly upon 
record, and are known to be fo by the court, no amend- 
ment therein can be made (except ſuch as are warranted 
by the ſtatutes of amendments). 

Amendments upon informations are ſo much a mat- 
ter of courſe, that they are even made on application to 
the judges at chambers ; the defendant is not concluded 
by a bad demurrer, but may afterwards be tried on the 
merits, and therefore, after a demurrer to an informa- 
tion againſt an Eaf? Indian delinquent, under the ſtat. 
24 & 26 Ges. 3. c. 57. the court ſuffered the inform- 
ation to be amended, Rex v. Holland, 4 Term Rep. 
457- But if amendment after amendment were to be 
applied for, to haraſs the defendant, perhaps the court 
would refuſe to lend their aid any longer, 

In order to amend upon theſe ſtatutes, it is a gene- 
ral rule, that there muſt be ſomething to amend by, as 
the declaration by the bill, 2 Str. 954. the pleadings 


ſubſequent, by the paper book, 2 Ld. Ray. 895. or 


draft under counſel's hand, 2 Str. 846. the verdict by 
the plea roll, 1 Ld. Ray. 133. the judgment by the 
verdict, 3 Term Kep. 349. the execution by the 
Judgment, Say. Rep. 12. 2 T. Rep. 737. 3 Term 
Rep. 657. 

In 


Amendment on 
informations, 
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May amend 
without imparl- 


In matters of 
form, after plea 
without cofts, 


In ſubſtance not, 


No new rule 


neceſſary. 


Shall not add a 
new count. 


Two days after 


amendment to 


plead, 


No amendment 
atter two terms 
by adding a new 


count 


May file a new 
bill to amend by. 
Ates veidict, 


AMENDMENT. 


In general, proce/s may be amended, where there ig 
— thing to amend by. 1 Term Rep. 782. Alſo the 
teſte of a judicial writ is amendable. Yelv. 64. 

By rule Mich. 1654. / 13. the plaintiff may amend 
his declaration, paying cofts, or giving an imparlance, 
at the plaintiff's election, by the order of court, or of 
a judge, after it is entered, if the amendment be but 
a ſmall matter, that it doth not deface the roll. 

A declaration may be amended in matter of form, 
after a general iſſue pleaded, and before entry, without 
paying coſts or giving an imparlance ; but if amended 
in ſubſtance, the plaintiff muſt pay coſts, or give an 
imparlance; and if the amendment be in ſubſſance, after 
a ſpecial plea pleaded, the plaintiff muſt pay coſts, 
though he had rather give an imparlance. And in all 
cafes of amendment after plea pleaded, the defendant 
has liberty to plead again, and has two days for that 
purpoſe after the amendment made and payment of 
coſts. NM. on R. M. 10 Geo. 2. 2 Str. 950. If a rule 
to plead be entered the ſame term the amendment is 
made (though before ſuch amendment), it is ſufficient, 
otherwiſe a new rule to plead muſt be entered. For 
there muſt be a rule to plead to warrant the judgment. 
1 Salk. 517. 520. (bid. 

The plaintiff, after plea pleaded, or after the end of 
the ſecond term, ſhall not add a new count to his 
declaration, under pretence of amending. 1 Wilſ. 149. 
Aubeer v. Barker. 

The reaſon is that the plaintiff is obliged to declare 
within two terms; and a new count, or right of action 
is conſidered as a new declaration. 1 J/ilf. 223. 
Waters v. Bovell. 

If plaintiff amend his declaration, the defendant 
ſhall have two days, excluſive of the day of amend- 
ment, to alter his fir/? plea, or plead any other. N. on 
R. T. 5 & 6 Geo. 2. 

Application was made to amend by adding two counts 
the term next after the term in which declaration was 
delivered, and after defendant had pleaded, refuled. 
Aubter v. Barker, 1 IV/ilſ. 149. 

Leave was given to file a new bill to amend by. Str- 
583. Ruſſel v. Martin. After verdict, court ordered 
an amendment of the declaration, by the bill. Str. 1151. 
Wilder v. Handy, 1162. ic 


AMENDMENT. 

If the record is made up and paſſed, and either party 
want to amend the pleading, it will be ordered on pay- 
ment of coſts : For the record may be ingroſſed anew, 
and the coſts make amends, although notice of trial be 
given, even in a country cauſe, 

And I have heard, tit t Mr. J. Buller made ſuch an 
order, the aflizes being very near indeed, and record 
made up and paſſed, that the defendant might amend 


judges now conſider that the ju/tice of the caſe ought to 
be decided, at the /eaf? expence to the parties. 

Defendant demurred to the declaration, ſummons to 
amend, Mafler was of opinion he had ue days time 
to plead from the date of the order. 

Replication was amended after verdict, by inſerting 
the words and the defendant dies fo likewiſe :” at the 
end of the replication, inſtead of, &c. Cowp. Rep. 
Sayer v. Pococt. 

The plaintiff had leave to amend his replication, 
where iſſue had been joined upon it, and the cauſe en- 
tered at the aſſizes, and made a remanet for defect of 
jurors. Say. Rep. 285. So he may withdraw his re- 


plication and reply de novo, after a lapſe of fix years. 


2 Burr. 756. Alder v. Chip. 

But after verdict the court will not let plaintiff alter 
his replication and reply fraud. 2 Str. 1002. So if 
plaintiff be nonſuited, the court will not give him leave 
to reply de novo. 5 Burr. 2692. 

A bill on the file may be amended at any time before 
plea pleaded, during the term of which it is; but not 
afterwards, without leave of the court, N. on R. MH. 


10 Geo. 2. Reg. 2. In the Ducheſs of Marlborough v. 


Midmore, the amendment was allowed on a particular 
reaſon ; for if it had not been there allowed, the action 
would have been loſt by the running of the ſtatute of 
limitations. 1 Wilſ. 149. Str. 890. Ex. of D. Marl. 
v. Widmore, It was altered by laying the promiſe 
made to the executors, inſtead of the teſlator. 

There is no inſtance in which the court had given 


leave to amend as to the parties to the 3 in a qui tam 


action aſter a demurrer. Buller, J. 
Stevens, 4 Term Rep. 228. 

In a penal action, under the ſtatute of uſury, the 
court retuſed to amend declaration; the writ iſſued gth 
Dee. 1792, declaration E. T. 1794. In Trinity term 
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vans gui tam v. 


- his plea on payment of the coſts. This ſhews that 


After demurrer, 
amendment, 


Replication. 
amended. 


Amendment of 
replication. 


Bill on file may 
be amended, 


Qui tam ations, 


If there be great 
delay in proceed- 
ing in penal a6» 
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tions, court will 
not ſuffer an 
amendment in 
ſubſtance, 


* 


31 E. e. LL 


Demiſe in eject- 
ment amended, 


Term in ditto, 


Amendment by 
laying the pro- 

miſe as made to 
the executor, 


A bill of Mid- 
dleſex, 


After demurrer 
dad argument, 


AMENDMENT. 


1794, iſſue delivered, with notice of trial for the fitti 

* that term; before trial _ —— 
the declaration, which was amended by leave; it was 
agreed the cauſe ſhould be tried ſame ſittings, in caſe 
defendant choſe to waive pleading de novo,——He did 
plead de novo; and notice of trial was then given for 
ſittings after M. T. 1794.— Two days before trial, 
plaintiff diſcovered miſtakes in the amount of the ſum; 


flated to be lent, and the intere/! received. In Hil, T, 


1795, be applied to amend : Court refuſed, on account 
of the extraordinary delay throughout the whole of 
the proceeding ; they ſaid, it was againſt the policy 
of the law, that penal actions ſhould be kept ſuſpended 
over the heads of defendants ; and the ſtat. of El. was 
paſſed in order that they ſhould be proceeded u 
_ all expedition, Steel gui tam v. Sowerby, 6 Term 
174. ; 

| if — entry to avoid a fine, the demiſe is laid previous 
to the entry, and plaintiff would be barred by the fine, 
if he had been put to bring a new ejectment; it may 
be altered, on paying coſts, Doe v. Pilkington, 
4 Burr. 2447, | 

The term in ejectment being near expiring, it was 
amended without any conſent. 2 Str. 1272. Oates v. 
Shepherd. 

If plaintiff declares as executor, on a promiſe to the 
teſtator, and the ſtatute of limitations pleaded, and 
iflue joined, plaintiff may on motion amend, by laying 
the promiſe as made to himſelf, on payment of coſts, 
and liberty for defendant to plead de novo. Str. 890. 
D. of Marl. v. Widmore. 

A bill of Middleſex filed of record as of the 24 Gee. 4 
when it ought to have been of the 25th, may be 
amended agreeable to the truth, Green v. Rennet, 
1 Term Rep. 782. There is a diſtinction between 
amending thoſe mittakes which are occaſioned by the 
act of the party, and thoſe which are occaſioned by the 
act of the clerk. As in the caſe of execution, if the 
clerk enter judgment de bonis propriis, inſtead of ae 
bonis teſtatoris, and error is brought, this court will 
order the entry to be amended, even if the record 1 
ſent back from the exchequer- chamber. bid. Pet 
Buller, J. 

After demurrer and argument only, court gave leave 


to amend. Giddins v. Giddins, cited in 1 Burr. ga. 2 
W 


— 2 
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AMENDMENT. 


where the demurrer is firſt argued, and before any 
trial of the iſſues. bid. But after verdict on the iſſues, 
and contingent damages found upon the demurrers, 
the court refuſed. Robinſon v. Rayley, 1 Burr. 316. 
nor can the demurrer be withdrawn after trial and 
verdict, bid. After demurrer and joinder, either 
party may amend, 2 Salk. 520. 2 Str. 846. After 
demurrer to plea argued and ſtood over, the court gave 
plaintiff leave to withdraw it, and reply to the plea. 
Say. Rep. 316. But vide Say. Rep. 116. 1 Bury. 321. 

After argument on ſpecial demurrer and before the 
court gave judgment, leave was given to amend, Str. 
954+ Biſhop v. Stacey. This is now done daily, 

And I have known the iſſue- roll amended by a 
judge's order after filed, in point of ſub/ance. Sed qu. 

An amendment of a plea atter two terms was allowed. 
Waters v. Bavell, 1 Wilſ. 223. | 

Motion to amend in a qui tam action, after record 
withdrawn, from 1ool. to 881. Alon, J. The 
courts have gone a great way in allowing amendments, 
towards the attainment of juſtice: They have amended 
in caſes where the limited time of bringing an action 
would run againſt the plaintiff, if he were to be put to 
bring a new one. 1 Str. 890. There is no diſtinction 
between gui tam actions and civil actions, where an 
amendment at common law is applied for. — The court 
will not alter the charge, indeed, but the amendment 
here prayed will not do that; it is only to alter the 
ſum of 100l. to 881. and the penalty will be con- 
ſequently reduced. Rule abſolute, on payment of 
colts. Mace qui tam v. Lovett, 5 Burr. 2833. But it 
would be contrary, if it was to make a new charge, or 
materially change the offence. Hedges v. Teale, cited in 
8. C. Vide Bonfield qui tam v. Miller, 2 Burr. 1098. 
which was an amendment in the altering the date of the 
note, all the pleadings being in paper: Lord Mansfield 
ſaid, That whilſt all is in paper you may amend. The 
ſtatutes of amendment do not extend to penal actions. 
[ his is an amendment at common law. 

It ſeems plaintiff had leave to amend his declaration, 
dy laying his venue in a different county. Griffith qui 
tam v. Hollyer, T. 29 C30 Geo. 2. 2 Burr. 1098. 
The pleadings were all in paper, and this was an 
amendment at common law. 

Replications may alſo be amended, Lord Ray. 1441. 

After 
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Aſter verdiQ. 


Special demurrer, 
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AMENDMENT. 


Aſter an arteſt oy After judgment arreſted, the coutt refuſed to amend, 


judgmeat, 


After verdict. 


on payment of coſts, the declaration. Collins v. Gibbs, 
2 Burr. 899. | | 

All rules to amend are upon payment of coſts, 
Loft. 155. | f 

To enable the defendant to plead a tender, the de. 
claration will be ordered to be intitled ſpecially. Smith 
v. Key, Ibid. 638. | 

Atter verdict found on ſome iſſues, and demurrer 
argued as to others, application made to withdraw the 
demurrers and plead, court refuſed. 1 Bury. 316, 


| Robinſon v. Rayley. The court will not allow the plea 


Variance in the 
name of attor- 


— 


After verdict and 
joinder in error. 


Another amend- 
ment after a(- 
ſignmeat of 


E. is. 


Continvances, 


Co. ſa. 


to be amended after demurrer, when plaintiff has loſt 
a trial, Rep. in temp. Hard. 171. 

A variance between the name of the attorney for the 
plaintiff in the warrant on the roll, and in the memo. 
randum of the iſſue was ſuffered to be amended after 
error brought, and the variance aſſigned for error on 
payment of coſts of the writ of error. Richards qui 
tam v. Brown, Dougl. 114. Vide 2 Str. 807. 2 Lird 
Ray. 1532. 1 Term Rep. 782. 

Verdia on the firſt iſſue, and no notice taken of 
the laſt, after error and joinder in the houſe of lords; 
this court allowed it to be amended by the judge's 
notes on payment of coſts. Petrie v. Hannay, Bart, 
3 Term Rep. 659. | 

On a writ ot error in th: exchequer-chamber, it 
was aſſigned for error, on, judgment on a demurrer 
to the plea, that the damages occaſione detentionis debiti 
were not ſaid to be awarded ex afſenſu ſus ; and Pen- 
gelley, C. B. having doubts whether the caſe was within 
16 & 17 Car. 2. c. 8. , 1. the court of B. R. was 
moved, and amended the judgment in the original re- 
cord, and the tranſcript being afterwards amended, 
the court of exchequer-chamber affirmed the judgment- 
Tully v. Sparkes, 2 Str. 869. : 

1 he entering of continuances, or other miniſterial 
acts, are amendable after the term, at common law. 
I Str. 139. ; 

A ca. ſa. may be amended after executed by the judg 
ment roll in the return, and made to a right day, al- 
though it ſtated a wrong one in the term, T his was 
ordered in Trinity term, 31 Geo. 3. Vide 2 Black. Rep. 
836, and Barnes 10. Say. Rep. 12. 2 Term Rep. 737. 


3 Term Rp. 657. A teſtatum amended by m_ 


Aux pMURNr. 


to warrant it. 6 Term Rep. 450. 

The court permitted an amendment in a writ of exe- 
cution, by altering the ſum in the writ, after a motion to 
diſcharge one of the detendants, without coſts. Laroche 
v. WWaſbrough, 2 Term Rep. 377. 

So they permitted one of the names of the plaintiffs, 
who was dead after ca. ſa executed, to be ſtruck out. 
Newnham and another v. Law, 5 Term Rep. 577. 

A verdict may be amended by the judge's notes, and 
entered only for the plaintiff on the good counts, though 
a general verdict and entire damages. E£ddowes v. Hop- 
kins exec., Dougl. 375. bs 

If there be a ſpecial verdict, the court will amend it 
by the notes of counſel, or even by an affidavit of what 
was proved on the trial. 1 Str. 514. 

Amendments may be made after error brought; and 
it is ſettled, that coſts ſhall be allowed plaintiff in error, 
provided the amendment be made after final judgment, 
and the plaintiff after notice of the amendment, do not 
proceed further. 2 Ld. Ray. 897. But if the amendment 
be made before final judgment, 1 £4. Ray. 95. or the 
_ proceed after Logs he ſhall not be allowed 
his colts. 1 Salk. 49. Vide 2 Str. $37. Cro. Tac. 429. 
628, Hardr. _ 1 ii.. 337» 8 n 


Mutual Debts. 


AT common law, if the plaintiff was more indebted 

to the defendant, than the defendant was indebted 
to him, yet the defendant had no method to ftrike a 
balance, he could only go into a court of equity for do- 
ing of what is moſt clearly juſt and right to be done 
and in order to prevent ſuch expence, by Hat. 2 Geo, 2. 
6. 22. it is enacted, © That where there are mutual 
* debts between the plaintiff and defendant, and if either 
party ſue, or be ſued as executor or adminiſtrator, 
** where there are mutual debts between the teſtator or in- 


it conformable to the judgment, and to ſue out a ca. /a, 
Shaw v. Maxwell. 
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Verdict 
amended. 


After error, 


Motval debts 
may be t offs 


© teftate, one debt may be ſet againſt the other, and ſuch -- 


5 matter may be given in evidence upon the general i ue, 
24 pleaded in bar, as the nature of the caſe requires, ſe 
_ Was the time of his pleading the general iſſue, where 

any ſuch debt of the plaintiff, his teftator, or inteſtate, 


i intended to be inſiſled en in evidence, notice ſhall be 
T 


given 


274 


Mutual debts 
may be ſet off; 


unleſs on bond, 
then to be 
pleaded. 


Real ſ.m due to 
be fer ovt in glea 
of ſet=c, 


Mutual debts 
between a bank» 
rupt and ary 
other perſon, 


how to be ſet off, 


MouTvar DERNTs. 


« given of the particular ſam or debt ſo intended 10 be in. 
« ſiſted on, and upon what account it became due, oy 
« otherwiſe ſuch matter ſhall not be allowed in evidence 
& upon ſuch general iſſue. 

8 Geo, 2. c. 24. enacts, That mutual debts may 
& be ſet againſt each other, either by pleading in bar, or 
given in evidence on the general iſſue, in the manner 
46 gs in the 2 Geo. 2. c. 22. mentioned, nottuithhſtand. 
« ing that ſuch debts are deemed in law to be of a different 
& nature, unleſs in caſe where either of the ſaid debts 
&« Hall accrue by reafon of a penalty contained in any bond 
* or ſpecialty; and in all cafes where either the debt for 
& which the action hath been, or ſhall be brought, or the 
<< debt intended to be ſet againſt the ſame hath accrued. or 
« hall accrue by reaſon of any ſuch penalty, the debt in- 
ce tended to be ſet off fhall be pleaded in bar; in which 
* plea ſhall be thewn how much is truly and juſtly due 
& on either fide; and in caſe the plaintiff ſhall recover 
in any ſuch action or ſuit, judgment ſhall be entered 
“ for no more than ſhall appear to be truly and jufl 
« due to the plaintiff, after one debt being ſet a ink 
the other as aforeſaid?. Made perpetual, 14 Gu 2, 
c. 34. 21 Geo. 2. c. 33. 24 Geo. 2. c. 28. 

It hath been holden, that in an action on bond, the 
defendant muſt ſet forth in the plea what is really due 
on the bond, before he is entitled to ſet off under this 
ſtatute, and ſuch averment is traverſable. Symonds v. 
Knox, 3 Term Rep. 65. 

The caſes of ſet M are underſtood to be in the nature 
of croſi actions: it will lie on the defendant, if he ſets 
off caſh notes, to prove every thing neceſſary to conſti- 
tute his demand; therefore he muſt prove the time when 
he received them. Dickſon v. Evans, 6 Term Rep. 57- 

By 5 Geo. 2. c. 30. Where it ſhall appear Io the 
c commiſſioners, that there has been mutual credit given to 
« the bankrupt and any other perſon, or mutual debts 
« between the bankrupt and any other perſon, at any lime 
e before ſuch perſon became bankrupt, the commi//ioner's 
e or the afſignees of the bantrupt's eftate, ſhall ſtate the 
& account between them ; and one debt may be ſet againſt 


* Vide Bull. N. P. 129. when a bail-bond may be ſet off. 

The ſtatutes only extend to adions founded on cortract: either expreſe 
or implied, but nas to torts or actidns of wrong, Abjalem v. Knight, Bulls 
181. VideC:2op. 156, | 


66 another z 


MuTvar Deprs. 


«© another, and what ſhall appear to be due on the balance, 
« and no more, ſhall be claimed or paid on either fide.” 

This act is founded in good ſenſe, and it provides 
that the aſſignees ſhall not recover againſt a debtor of 
the bankrupt, what*was due to the bankrupt on one 
fide of the account, without alſo taking into conſider- 
ation, the other fide of the account, and ſeeing on 
which fide the balance lies. Lord Kenyon, Dickſon 
v. Evans, 6 Term Rep. 58. 

One object of this act was, to prevent a debtor 
of the bankrupt going about the country for the pur- 
poſe of purchaſing the bankrupt's notes after the bank- 
ruptcy, and then pretending he was a creditor at the 
time of the bankruptcy. Greſe, J. Tbid. 

It was holden that in an action by aſſignees of a 
bankrupt defendant could not ſet off a debt due from 
the bankrupt, 1 FI. 155. But it was aſterwards 
held that he might ſet off a debt due to him from the 
bankrupt, for the aſſignees are the bankrupt, Ridout 
v. Brouch, Cowp. 134. 

In replevin, the avowant juſtified under a diſtreſs 
for rent; the plaintiff. at ui prius inſiſted, that there 


was more due to him than the rent amounted to, and 


Denniſon J. retuſed the evidence; upon a motion for a 
new trial, the court held that 2 Geo. 2. did not extend 
to the caſe of a diſtreſs, for that is not an action, but 
a remedy without ſuit; they likewiſe declared, that it 
did not extend to detinue, and the like actions of 
wrong. Bull. 181. 

Where the debt is of an equal ſum, there the action 
is barred; but it it be for a leſs ſum than for whar the 
ation is brought, the defendant muſt pray to have it 
ſet off. bid. 179. Cooke v Dixon, 

If the defendant's demand does not countervail the 
plaintiff's, he ſhould move the court wherein the ac- 
tion is depending, for leave to pay ſo much money 
into court, as with his own demand will be ſufficient 
to ſatisfy the plaintiff's. 

Deſendant pleaded the general iſſue, but forgot to 


give notice at the fame time of a ſet-off, and upon 


motion in time, the court gave leave to withdraw the 
plea, in order to deliver it again with a notice of ſet- off. 
Say. Rep. 316. | 

The notice of ſet-off ſhould contain certainty ; for 
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Cannot ſet oF in 
repleyins 


If the debt is of 
an equal ſum, 
action barred. 


Defendant may 
moe to pay 
"ney Int? 
court, and ſet 
off. 


Of withirawing 
general iſſue, 


Notice ſhould 


the legiſlature deſigned them to be in the nature of cvntaincerainty, 


's 2 | crols 
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MuruAl Dzrs. 


croſs actions, and therefore they ſhould have that cer 
tainiy, ſo that the plaintiff may be able to make a pro. 


per defence. 


Set-off reducing 
demand under 
403, 


A debt due to 
defendant as 
ſurviving part- 
ner, may be ſet 
off againſt a de- 
mand cn him in 
his own right, 


Defendant en- 
titled to a pzrii- 
cular of plain- 
tiff 's demand. 


Bankrupt. 


Two esvuſes tried 
at ſame ſitting, 
plaintifF took a 
verdict for his 


A ſet-off reducing the plaintiff's original demand 
under 40s. does not affect the juriſdiction of the ſuperior 
courts. Sothat if plaintiff recovers 1s. damages, where 
there is a ſet-off,, he muſt have coſts. Str. 1191. Pitts 
v. Carpenter, 1 Wilſ. 19. S. C. 3 Wilſ. 48. 2 Wilſ. 68. 
Doug. 448. So, if a tender be pleaded. 

II there be a debt due to the defendant as ſurviving 
partner, it may be ſet off againſt a demand on him in 
his own right. For the court ſaid, that the defendant 
might have declared againſt the plaintiff for this de- 
mand, and alſo for any ſum due to him ſeparately, if 
any ſuch had been due; and therefore there could be 
no reaſon why the ſet- off ſhould not be allowed. Slipper 
et al. v. Stidſtone, 5 Term Rep. 493. 6 T. R. 582. 8, P. 

Mutual credit may be conſtituted though the parties 
do not mean particularly to truſt each other; as if a 
bill of exchange accepted by A. get into the hands of 
B. and B. buys goods of A. there is mutual credit 
between A. and B. which may be ſet off by B. though 
A. did not know, when he let B. have the goods, that 
ſuch bill was in his hands. Hanley v. Smith, 3 Term 
Rep. 507. notes. 

As the defendant is entitled to the particular of the 
plaintiff's demand, it is now the practice, that the 
plaintiff ſhould have a particular of the defendant's 
demand, in which he means to ſet off. This is done 
by ſummons; and if ſuch particular is not delivered 
within the time limited by the order, the defendant 1s 
precluded going into his ſet-off. 

Where the defendant lent his acceptance to the 
bankrupts on a bill which did not become due until 
after the act of bankruptcy, and was then outſtanding 
in the hands of third perſons ; yet the defendant having 
paid the amount after the commiſſion iſſued, and before 
the action brought by the aflignees is entitled to ſet off 

the ſame, under the words mutual credit in the 5 Geo. 2. 
c. 30. / 28. Smith and others v. Hodgſon, 4 Th Rep. 
211. 
To an action on a promiſſory note, the plaintiff took 
a verdict for the whole ſum; the defendant had, at the 
ſame ſittings, an action againſt the plaintiff for eleven 


whole ſum ; ans Pounds, to which there was a notice to ſet off the oy 


held, that he 
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of band; court held, that notwithſtanding the verdict, 
the note of hand might be ſet off, for if, at the time 
of the action brought, there are mutual demands, they, 
by the ſtatute, may be ſet off, and juſtice may be done 
by entering a remittitur on the firſt record as to ſo much. 
2 Burr. 1229. Baſkerville v. Brown, et & contra. 

Debt upon a ſimple contract may be ſet off againſt a 
ſpecialty debt*, a ſimple contract againſt a debt upon 
an annuity bond®, mutual debts between the teſtator 
and executor, without ſuit*©, ſimple contract againſt 
debt upon a leaſe for non-payment of rent“, and all ac- 
tions where the demands are of the ſame nature, may 


be ſet off, and a judgment in K. B. may be ſet off 


againſt a judgment in C. P. 3 Wilſ. 396. but notice 
of ſet-off need not be given by defendant, in an action 
for money had and received to plaintiff's uſe, where de- 
fendant had paid plaintiff his whole demand (except 
what he retained for his labor and ſervice). 4 Burr. 
2133. Dale v. Sollet. 

But debt due to a man in right of his wife, in an ac- 
tion againſt him, on his own bond, cannot be- ſet off*, 
nor can a penalty upon articles of agreement, though 
forfeited i, nor ſimple contract for clothes to a bail- 
bonds, nor can there be a ſet- off in replevin, though 
the diſtreſs was taken for rent, 

A joint debt cannot be ſet off againſt a ſeparate de- 
mand, nor a ſeparate debt againſt a joint one; nor can 
defendant ſued as executor or adminiſtrator ſet of a 
debt due to himſelf perſonally ; nor if ſued for his own 
debt, can he ſet off what is due to him as executor or 
adminiſtrator, 

In an action brought by the aſſignees of a bankrupt 
for money due to the bankrupt, tbe defendant may 
plead a ſet - off of money due from the bankrupt to him: 
but if ſome of the counts are for debts ariſing /ince the 
bankruptcy, he cannot plead a ſet-off as to thoſe counts, 
Ridout v. Brough, Cowp. Rep. 133. 

To an action brought by, the aſſignees of a bankrupt 
for a debt due to the bankrupt's eſtate, defendant can- 
not ſet off caſh notes iſſued by the bankrupt payable zo 
b:arer, bearing date before his bankruptcy, unleſs he 
thews further that ſuch notes came to his hands before 
the bankruptcy, Dickſon & al. aff. v. Evans, 6 Term 


Rep. 57, 
T''1 There 


277. 


might ſtill make 
a ſet- off, and 
after *nter a 
remittitur. 


In what actions 
there may be a 


ſet- off. 
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175. 
dz Burr. 820. 
c Bull. 75. 

d Ibid, 177. 
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e Bull. 175. 

f Ibid. 

8 Ibid. 

h Ibid. 177. 
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Difference There is a great difference between a payment and 


| between pay" a ſet-off; the former may be pleaded to an avowry, 


ment and though the latter cannot. That is a good payment 


which is paid as part of the rent itſelf in reſpect of the 
land: but a ſet- off ſuppoſes a different demand, arifing 
in a different right. Thereſore it was held, that to 
an avowry for rent in arrear, the tenant may plead pay- 
ment of a ground rent to the original landlord. Sap/- 
Ford v. Fletcher, 4 Term Rep. 511. 
The plea of ſet- It is ſaid, that a judgment obtained by a defendant 
- N : againſt the plaintiff aſter declaration delivered, and be- 
indebted at the fore plea pleaded, may be pleaded as a ſet-off. Reynold; 
commencemeut v. Beerling, cited in Dougl.' Rep. 112. And that, 
Ae — (wir, an; although it do not appear, that the cauſe of action, on 
the plea pleaced, Which the defendant's judgment was obtained, was 
prior to the commencement of the plaintiff's action. 
But in Evans v. Prefer, it was determined, that a plea 
of ſet- off, that plaintiff was indebted to the defendant 
at the time of the plea pleaded, is bad; for it ſhould 
ſtate thai he was indebled at the commencement of the ac- 
tion; and Buller Juſtice ſaid, that on looking into the 
caſe of Reynolds v. Beerling, he found, it could not be 
ſupported. 3 Term Rep. 186. 
Partner or Where a partner or exccutor brings an action in 
53 his own right, for money received after the death of the 
other partner or teſtator, the defendant may ſet off 
whatever was due to him from the plaintiff. Smith v. 
Barrow, 2 Term Rep. 476. 
Where the eebt If two agree to perform certain work in a limited 
is not by way of time, or to pay a ſtipulated weekly ſum for ſuch time 
e afterwards as it ſhould remain unfiniſhed, and a bond 
is prepared in the name of both, but is executed by one 
only, with condition for the due performance of the work, 
or the payment of the weekly ſum, and the work is not 
hniſhed in the time; ſuch weekly payments are not by 
way of penalty, but in the nature of weekly damages, 
and may be ſet off by the obligee in an action brought 
againſt him by the obligor who executed, Fletcher v. 
Dyche, 2 Term Rep. 32. ; 
Money lent may lau debt upon an annuity bond, the defendant, after 
— to oyer, pleaded a ſet- off for 5001. for money lent exceed- 
annuity bend. ing the yearly ſum incurred for the annuity, and of- 
fered to ſet off as much, c. and on demurter, the plea 


was holden good, Collins v. Collins, 1 Burr. 820. 


_— , 7 Te 
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If an action is brought by or againſt a truſtee, a ſet- 
off may be made of money due to or from the ce/?ui que 
truſt, 1 Term Rep. 622. 

A debt barred by ſtatute of limitations cannot be 
ſet off; if pleaded, the plaintiff may reply the ſtatute ; 
if it is given in evidence, plaintiff may object to it. 
Bull. 170. Str. 1271. Remington v. Stephens. 

A defendant may, after pleading the general iſſue, 
move to withdraw it, and plead a-new with a ſet-off. 
Str. 1267. Blackburn v. Matthias, 1 Term Rep. 693. 

A broker with a commiſſion del credere, cannot 
prove, under a notice of ſet-off, a loſs upon a policy 
happening before a bankruptcy, in an action by the 
aſſignees of the bankrupt for premiums upon policies 
underwritten by him, and for which he had debited 
the broker ; but ſuch a loſs may be ſet off under the 
general iſſue. Grove v. Dubois, 1 Term Rep. 112. 
Vide 28th ſe. of 5 Geo. 2. c. 30. 

A judgment in the King's Bench may be ſet off in 
the Common Pleas, and the balance, dye to plaintiff, 
ordered to be paid, upon motion. 3 //7!f. 396. Bar- 
ker adminiſtrator v. Brabham. 

A judgment can be pleaded by way of ſet- off, though 
a writ of error be pending thereon. Reynolds v. Beering, 
and Evans v. Proſſer, 3 Term Rep. 187. | 

Where a priſoner in execution is diſcharged by the 
conſent of his creditor, upon giving a freſh ſecurity to 
ſatisfy the judgment, and that fecurity is aiterwards 
defeated on account of a mere informality, the judg- 
ment is ſatisfied, and cannot be ſet off againſt any de- 
_ of the priſoner. 1 Term Rep. 557. Jaques v. 
Vitby. 

Where the plaintiff's original demand was 438. and 
a ſet- off of 48. reducing it to 398. for which the plain- 
tiff had a verdict; court held, on a motion for a ſug- 
geſtion on the court of conſcience act, that there is 
a difference between the caſe of mutual debts ſubſiſting 
where the plaintiff's demand is more than 40s. the de- 
fendant's demand reducing it to a leſs ſum; and the 
caſe where the plaintiff's original demand was more 
than 40s. and the defendant, before the commence- 
ment of the action, hath by payment in part, reduced 
it to leſs than 40s. In the fir/ caſe, the plaintiff muſt 
ſue here, or loſe part of his demand, becauſe he doth 
not know whether the defendant can or will ſet off any 

0 demand 
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demand againſt him; but in the latter caſe, the plain. 
tiff well knowing that he hath been paid ſuch part of 
his original demand as reduces it to lefs than 40s. hath 
no right to come to this court, aud demand more than 
40s. but muſt go to the county court. In the firſt 
caſe mutual debts are at the commencement of the ac. 
tion; in the latter caſe not; for payment of part by 
the defendant to the plainiiff himſelf, is not a debt 
owing by the plaintiff to the defendant, but a diſcharge 
of the pleintiff 's demand pro fanto. No ſet- off is uſed or 
is neceſſary in ſuch a, but payment of part is proved 
under non aſumpſit. Rule diſcharged. Groſs v. Fiſher, 
3 Wilſ. 48. 1 Sir. 1191. 1 Hilſ. 19. But if verdict 
be for 4% than 40s. without a ſet-off, if he live within 
the jur:{diftion of the court of conſcience with the 
plaintiff, he may pray a ſuggeſtion and have coſts, 
2 Nil, 68. ; 


Of paying Money into Court. 


TJ 15 practice was introduced for the ſake of giving 

a party (who never had it in his power to make a 
tender, or neglected to make one) an opportunity of 
ſatisfying the debt for which the action had been com- 
menced, and likewile to deliver him from the neceſſity 
of proving the tender, if he had made one. 

When the diſpute between the parties is not whether 
any, but what ſum of money is due to the plaintiff, it 
is neceſſary that ſo much as is acknowledged by the de- 
fendant, be brought into court ; that is, paid into the 
hands of the proper officer for the uſe of the plaintiff, 
who may at any time either before or after trial, though 
nonſuited, receive the ſame, the defendant having con- 
felled ſo much to be due. 

Payment of money into court, is only an acknow- 
ledgment that the plaintiff is entitled to recover the 
ſum ſo paid; but it does not preclude the defendant 
from taking any objection to the action beyond that ſum ; 
though, unleis ſuch ſum were paid, ſuch objection 
would be a bar to the plaintiff's ation. Cox and 
another v. Parry, 1 Term Rep. 464. 

Buller J. Where the delendant is entitled to pay 
money into court, it is a matter of courſe before plea 


pleaded, 1 Vi. 157. and now, even after plea, it is 
perpetually 


9 


3 


11 EE. I. 


Of PAYING Money inte Court. 


perpetually done by obtaining a judge's order for that 
purpoſe. No inconvenience enſues to either party 


from this practice; becauſe, if any expence has been 


incurred, that is ordered to be paid at the time of ob- 
taining the rule, And this tends to the furtherance of 
iuſtice; for it the defendant pays into court what is 
really due, the plaintiff ought in juſtice to really take 
it, That is the caſe in general. Grifaths v. Williams, 
1 Term Kep. 710. 

Money may de paid into court in all actians where 
the ſum demanded is a ſum certain, or capable of being 
aſcertained by mere computation, without leaving any 
fe of diſcretion to be exerciſed by the jury: it is 
right and reaſonable to admit the defendant to pay the 
money into court, and have ſo much of the plaintiff's 
demand upon him ſtruck out of the declaration; and 
that if the plaintiff will not accept it, he ſhall proceed 
at his peril. 2 Burr. 1120. Hallet v. Eaft Ind. Co. 

In actions on the caſe upon indebitatus aſſumpſit, 
where there is a quantum meruit, Str. 576.; debt for 
rent; 1 Saik, 596. covenant for non-payment of rent, 
Barnes 198. ; but not for repairing, Salt. 596. z cove- 
nant in a ſum certain, as 111. for not dreſſing corn, 
2 Barnes 229.; Fl. for advanced rent for ploughing 
meadow ground, 2 Black. Rep. 837.; to find diet and 
lodging or pay 10l. 8 Med. 305. replevin, where de- 
fendant avows for rent in arrear, Salk. 596. ; ejettment 
for rent, flat. 4 Ges. 2. c. 28.; non-payment of mort- 
gage- money, Str. 413.3 upon a charter-party of af- 
freightment, where the breaches are only = and 
demurrage, 2 Burr. 1120. Trover for goods not being 
ponderous, the plaintiff has been ordered to ſhew cauſe 
why he ſhould not accept them, Barnes 200. ; trover 
tor money, 1 Str. 142. So in trover for a ſpecific chat- 
tel, of an aſcertained quantity and quality, and unat- 
tended with any circumſtances that can enhance the 
damage above its real value, but that its real and aſ- 
certained value muſt be the ſole meaſure of the damages, 
3 Burr. 1344. Fiſher v. Prince. Debt for rl. for kill- 
ing a hare, Str. 1217. ; for 3 on the game latus, 
being an action popular, 2 Black. 1052.; upon a policy 
of aſſurance, flat. 19 Geo. 2. c. 37. ,. 7. ; may be 
brought into court upon the common rule of courſe, 
and alſo at the ſuit of an executor, Str. 796. ; but in 


6-venant upon a charter-party, where the breach :5 not 
7* for 
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for payment of money, and zrzver, and debt for x 
penalty, the court muſt be ſpecially moved upon an af. 
ſidavit of the facts. 

If the defendant In an action on a policy of inſurance — There were 
ins ſeveral counts averring intereſt in different perſons. 
of the counts The defendant paid money into court on ſome of thoſe 
only, and plan- counts, which plaintiff took out. And the maſter 
3 dont taxed plaintiff's coſts on thoſe counts. Motion to re. 
e is only enti- . : 
ted to cofls of View the taxation, and allow coſts on all the counts: 
thoſe counts. Lord Kenyon, When a defendant pays money into 
court on ſome of the counts only, it is faying in other 
terms, that he admits that the plaintiff has cauſe of 
action againſt him to a certain extent, but that he 
means to defend himſelf againſt the charges contained 
in the other counts, and the plaintiff, by taking the 
| money out of court, precludes himſelf from all right to 
3 the other counts.—Rule refuſed. Bailie v. Cazalet, 
j 4 Term Rep. 579. If this ſhould be otherwiſe, a plaintiff 
would add unneceſtary counts for the purpoſe of ha- 
raſſing his debtor. 

Formerly this court refuſed, in debt for rent, leave 
to pay money into court, Caſ. temp. Hard. 173. But 
there is a diſtinction between thoſe actions of debt, 
wherein the plaintiff cannot recover leſs than the ſum 
demanded, as on a record, ſpecialty, or ſtatute, giving 
a ſum certain by way of penalty, 3 Mod. 41. Cro. fac 
128. 498. 629. and thoſe actions wherein the plain- 
tiff may recover leſs, as in debt for rent, 5 Mod. 21% 
or on a ſimple contract, 1 H. Black. Rep. 549. In 
. the former, the defendant cannot bring money into 
court, 2 Str. 890. though he may move to ſtay the 
proceedings on payment of the whole debt and coſts: 
but in the latter, the defendant has been allowed to 
bring money into court, 1 Vent. 356. Salk. 596. be- 
eauſe the plaintiff does nat recover according to bi 
demand, but according to the verdict of the jut. 
3 Tidd 410. | 
T7 pon bond, me= Formerly the defendant, in an action of debt upon 
CEOS be Paid 3nd, who had obtained the common rule, muſt have 
rto court. 

brought the whole penalty into court; but now this 
hardſhip is remedied by fat. 4 Ann. c. 16. /. 1% 
whereby it is enacted, That if, pending an action up 
a bond, with condition to be vaid upon payment of 4 Is 
ſum, the defendant ſhall bring into court all the principal 


money, aud intereſt due, and cofts ; the ſaid money 1 * 
ia. 


- 
- * 1 _ * - 


LIES, 


= - = 
. == 4 
3 — ——ů ů—˙— Dec —— — 


82 * : — 
wo * * 2 


Of eayinG Money into Court. 283 


taken to be a full ſatisſaction of the ſaid bond, and ſhall 
diſcharge defendant *. y be : _ 

This act of parliament reforms in ſome inſtances an ConftruRioa of 
erroneous courſe of proceeding in the courts of law and the act. 


or 4 
| af. 


we 
yy equity, which ought never to have prevailed, and 
hoſe which the courts themſelves might and ought te have 
after remedied, but did not. Therefore it ſhould not only 
z ee. have the moſt liberal conſtruction, but the courts 
int: ought to exerciſe their own authority, to extend the 
into ſpirit and reaſon of this parliamentary interpoſition, 
her « for the eaſter, ſpeedier, and better advancement of 
ſe of « juſtice” to caſes not mentioned in the act. This act 
it he meant, that in caſes of penalties by way of ſceurity, the 
ined clear final juſtice of the caſe ſhould be attained in courts 
4 the of law, 
"yo The condition of a bond was to pay gol. by Sl. per Court gave li: 
, annum. An action was brought, and on motion the beny to pay er- 
ey court gave liberty to bring into court the arrears on e ane s- 
ha. payment of coſts. 2 Str. 814. Bridges v. Williamſon, ky — 
And it has ſince been held, that pay ing all paſt inftalll ?! 
hs ments with intereſt and coſts is ſufficient; and money 
But not yet due was ordered to be paid to the party who 
debt brought it in. Str. 957. Darby v. Miltinſan. And the 
* court held, that it is but reaſonable they ſhould take 
iving care not to prejudice the plaintiff, who will have a 
; Jar legal advantage by ſigning judgment; therefore ordered 
" him to ſign his judgment, but not to take out execu- 
bis tion, until the payments became due. Str. 958. S. C. 
. In The plaintiff declared on a bond dated in 1775 for plaintif havin 
„into 2400l. proclamation money of North Carolina, aver- ä — 
y the ling that it was of certain value. — Motion to pay the bond for 2400l. 
ofts: 2400], into court, being the penalty of the bond; the — 
4 ib court refuſed it, Cyr. The proclamation money was Carolina, court 
199 of a certain value when the bond was given, and alſo ld not permit 
0 his when forfeited, bur by change of time and circum- „ 
jury. ſtances, It 1s rendered of no value whatever, theretore „ion money into 
juſtice would not be done between the parties if we . 
upon were to determine that defendant ſhould be at liberty 
t have to pay that which is of no value, but which had he 
„ this Paid his debt when it became due, would have been of 
6 13 Es value, For the maſter cannot fix the value of 
f * teign money, and the jury are the proper judges of 
a he 
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this money. Rule diſcharged, Cuming v. Many, la 4 
5 Term Rep. 87. | reſt 
This in vacation time, may be done by ſummons, _- 
To what actions Ations on the caſe for immoderately driving a hire * 
money canuog be chaiſe, and for conſequential damages, Str. 787. treſ- = 
paid inte court» , for the meſne profits in ejeftment, 2 Wil. I15.; the 
z Que If it for dilapidations, Str. go.; debt upon a bond to a ſhe- 2 
cannet now be riff conditioned for the good behaviour of his bailiff; and, | F 1 
donc? inter alia, for paying money collected for the ſperiſf's eaſe; Þ 
upon a bond for the performance of a collaterel agreement; * 
upon à counter bond; treſpaſs for taking goods ; replevin, 1 
where it is not for rent, for injuring common by — 
burning turf, in account, money cannot be brought Pe: 
into court, 
Aion againſt Aſſumpſit againſt a carrier, for not delivering goods, A f 
a catrier. the defendant having advertized that he would not be ! 
anſwerable for any goods beyond the value of 20l. un- — 
leſs they were entered and paid for accordingly ; the * | 
court allowed him to bring the money into court, Hu- = 
ſon v. Bolton, E. 22 Geo. 3. Tidd. 411. AF 
Demand for Payment of money into court, where the demand is 10 % 
woliquidated for unliguidated damages by a judge's order after plea, \ fo 
—_ is irregular; but if the plaintiff take the money out, 5 
he waives the irregularity, and cannot afterwards have * 
a verdict, unleſs he recovers more than the ſum paid 955 
in. This was an action for negligence. Griffiths v. 4 
Williams, I Term Rep. 710. * 
May be broucht Money may be brought into court in debt for an an- he p 
ite coort ia nuity, 3 Burr. 1373; but where a bond is given for 5 
urge "Boe 2 groſs ſum, abſolutely at a day certain, 2 i. April the 
woritthere bean 1750, and an agreement in January 1758 was entered if ur 
—_ into, that the money ſhould be payable by inſtallments, with 1 
ya 3 proviſo that the ſums agreed to be taken by inſtall- f 
ments ſhould be punually and regularly paid by de- heb 
tendant, at and upon the very days ſpecified in the de- Fs 
feazance for making the reſpective payments, other- er 
wiſe to be void; yet where defendant made two pay- C 
ments good, and neglected one, the court would not 8 
allow him to bring that ſum and coſts into coutt. dela 
3 Burr. 1370. Bonafous v. Rybot. 
The covrt will Action on bond to indemnify the pariſh officers 
der latisfation of Ripley againſt any expence that they might be put [ 
tobe enero 0" to by the expected birth of a baſtard child of J. Shaw, 5 f 
er n 5 I 
action on a bond (by defendant and others the pariſh officers of 4 « 5 
of indemnity on la me 


the cefendant's 
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la Zouch,) a pariſhioner of Abby de la Zouch, but then paying the 
reſident in Ripley. Rule why on payment of gol. the penalty of the 
penalty of the bond, together with the coſts, ſatisfaction m_ — 
ſhould not be entered on record. Lord Lonſdale and tion. 

athers v. Church, 2 Term Rep. 388. was cited againſt 

the rule, where it was held, that in an action on a 

bond, damages may be recovered beyond the amount of 


the penalty. Lord Kenyon: I cannot accede to the 


' doctrine in the cafe cited; according to that, an obligor, Vide, p. 22. 


who became bound in a penalty of xcool. conditioned 
to indemnify the obligee, may be called upon to pay 
10,000). or any other larger ſum, however enormous. 
Suppoſe the plaintiff proceeds in this action, and no 
defence is made to it, the judgment would be for the 
penalty of the bond and is. nominal damages for the 
detention of the debt. But here the defendant is will- 
ing to pay the whole penalty and the colts of the action, 
and the plaintiff is not entitled to more, In actions 
on bonds, or on any penal ſums for performance of 
covenants, &c. the act of parliament 8 & g I, 3. 
c. 11. / 8. expreſsly ſays, that there ſhall be judgment 
tor the penalty; and that the judgment ſhall ſtand as 
a ſecurity for further breaches ; but the obligor is not 
anſwerable in the whole beyond the amount of the 
penalty. Rule abſolute. Wilde v. Clarkſon, 6 Term 
Rep. 503. 

After refuſal or iſſue joined, plaintiff may have the 
money out of court, and coſts to the time of paying in, 
he paying defendant the ſubſequent coſts. 

By rule 5 Fac. 1. 208. for every tool. to be paid to Chief clerk's 
the ſecondary of the chief clerk for keeping the money, fees. 
if under 10l. two ſhillings, and ſo according to that 
rate for every greater or leſſer ſum. 

If plaintiff 's attorney takes the money out of court, If plaintiff ac- 
he muſt get an office copy of the rule, pay 3s. take fs the money. 
ame to Meflts. Proveft and Webb, who will pay the 
money, deducting the poundage and receipt. 

Cur. gave leave to withdraw the general iſſue in May withdraw 
order to bring money into court, and replead it, not Ples, and pay 
delay ing the plaintiff. Str. 1271. 1267. Say. 316. 4 


Flaw ts pay Money into Court, 


In order to pay the money into court upon actions, Method of pay- 
where there can be no doubt but that you may pay the dat money into 


ſame in; give inſtructions to counſel tor that purpoſe, * 


with 


2 — U 
ay 


If plaintiff ac - 
ce pts it, how to 
proceed, 


If he accepts the 
money, 


2 4 Term Rep. 
12. 


IV paid in 2 week 
atter terms 


O/ raving Money into CouRT. 


with 105. 6d. indorfing thereon, © pleaſe to move to pc 
21. 58. into court,” and on his ſigning it, take it to 
Meſſrs. Provaſt and Webb, pay the money to them, 
who will give a receipt, pay 28. 4d. ; and poundage, 
20s. for every 100l.; if under 10l. 25. ; beſides the 
receipt, 28. 4d. ; then take brief and receipt to the 
clerk of the rules, he will draw up rule, pay 6s. and 
Is. to the box; ſerve copy on plaintiff's attorney, and 
at the ſame time, deliver plea; if plaintiff accepts the 
money in full diſcharge of his ſuit, he muſt have coſts 


- taxed to the time the money is paid into court. 


If Plaintiff accepts the Money. 


If he accepts the money, and does net proceed for 
further damages, it is not the practice for him to take 
an office copy of the rule, and obtain an appointment 
from the maſter, and ſerve ſame on the defendant's at- 
torney to tax the coſts :; and if after taxation the de- 
fendant does not pay ſame, the plaintiff* may deliver 
his iſſue with notice of trial, and proceed to obtain a 
verdict, and 18. damages will carry the coſts on pro- 
ducing an office copy of the rule in court, and the maſ- 
ter's allocatur for coſts. If he means to proceed for 
further damages, he may obtain an office copy of the 
rule, take the money out of court, and then deliver 


the iſſue and proceed to the trial. 


Or he may apply for it afterwards, though he be 
nonſuited or have a verdict againſt him. 2 Str. 1027. 
2 Term Rep. 645. But beyond the amount of the ſum 
brought in, bringing money into court is no acknow- 
ledgment of the right of action; and therefore if 
plaintiff proceed further, it is at his peril, If he pro- 
ceed to trial otherwiſe than for the non-payment of tht 
coſts, and do not prove more to be due to him, than the 
ſum brought in, the plaintiff on defendant's 8 
the rule ſnall be nonſuited, or have a verdict again 
him, and pay coſts to the defendant. 5 Com. Dig. 20. 

N. B. li the money is to be paid into court a wetk 
after the term ended, then a judge's order is requiſite to 
authorize the clerk of the rules to draw up the rule; 
but in this caſe a counſel's hand is requiſite to a brief 
for that purpoſe, as the order ſtates, that the clek 
the rules be at liberty ſo to do, on producing a coun- 
ſel's hand for that purpoſe, 

f Ordered, 
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Ordered, that in caſe any defendant ſhall pay money The plaintiff 
into court under the uſual rule, and the plaintiff ſhall} ue the 
be willing to accept thereof with colts ; the ſaid plan- 
tiff 's attorney do upon an office copy of ſuch rule, pro- 
cure an appointment from the maſter to tax ſuch coſts, 
and ſerve the ſame on the defendant's attorney; and 
that in default thereof, it {hall be conſidered that the 
plaintiff intends to proceed in the action, to recover a 
larger ſum, than that paid into court. R. A. T. 

41 Geo. 3. 

In aſſumpſit the defendant brought 81. into court on If the cofts are 

the uſual terms of paying coſts to that time; the plain- nat paid on | 
| 
| 


tif took it out, and taxed his coſts, and ferved the ned. 
defendant's attorney; and they not being paid, went phiatiff mutt go 
on to trial, and obtained a verdict for 7]. 18s. The on, and cannot 


defendant inſiſted that he ſhould have no colts for his _ . 


ſubſequent proceedings, ſince it appeared that he was | 
overpaid ; but the court held, that as to the coſts, it | 
was to be conſidered 2s if no motion had been made, | 
the defendant not having fulfilled the terms of her own | 


— —— 


rule, in which caſe it is not uſual to grant an attach- 

ment; but the plaintiff goes on, it being only a con- 

ditional rule. They ſaid they would make him allow, | 
upon the execution, the $1, he had taken out of court, | 
and ordered him the poſtea to tax his whole coſts. Scr. 

1220. Hand v. Lady Dineley. 

There may be circumſtances ariſe, that money may In what es et 
be paid into court without being ſubject to coſts; as > ny an 
where a plaintiff kept out of the way to prevent a ten- oe. 
der, and upon ſummons before a judge to pay debt and 
coſts, his attorney pretended he had other demands, 
and fo refuſed ta name the ſum, which obliged detend- 
an to pay money into cauit, and apply to the court 
thit o m ch of the rule as related to coils might be 
diſcharged, with coſts of the application; the court 
looked upon the proceedings to be oppreſſive, and 
diſcharged th: rule, but not wich coſts of the applica- 
tion. 1 Bury, 578. Fohnſon v. Houlditch, | 

Court held that an auctioneer nad acknowledged AuSioneer, 
himſelt liable to the action, by paving money into 
court. 5 Burr, 2640. Burr v. Skinner. 


—— ee — et eee I OE Cc. Ls MDA REG. — 3 OE, 
- \ \ ow 4 - - I 
* N 
22 — +» *F ei = bg 3 
re o = Ki "oF a*,z 


25 Saturday 


1 7 
— — — + 4 {© 
— ———— > Ww-— 


A, 


2 E 


— 


— of C > * 
3 * 5 = - 
Ea 14 * #4,” 5% 

es * 7 9 
- _ 

. 


* 
22 wir 2 
—— — —— os 

- 


288 


The rule to pay 
moneyintocourt, 


The meaning cf 
the rule. 


Freight and de- 
Murtage. 


= 


Juror with. 
drawn. 
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Saturday next after 15 days of Eaſter, in the 36th 
year of King Geo. the 3d. | 

Dee. 5 It is ordered that the defendant have leave 

Noe. J to bring into court 321. *and thereupon, 
unleis the plaintiff ſhall accept thereof, with coſts to 
be taxed by Mr, Forſter, in full diſcharge of this ſuit, 
the ſaid 32). ſhall be ſtruck out of the declaration, and 
paid out of court to the plaintiff or his attorney ; and 
upon the trial of the iſſue, the plaintiff ſhall not be 
permitted to give evidence for the ſaid $21. upon the 
motion of Mr, Morgan. ; 

Duty 3s. | By the Court“. 

Rule 3s. 

Box 1s. 


— — — 


8. 6 
The — of this rule is, That if the plaintiffs 
do not accept the ſum brought into court, the fame is 
to be ſtruck out of the declaration; and the plaintiffs, 
upon the trial, are not admitted to give evidence for 
the ſum brought into court: and if the plaintiffs, upon 
the trial, do not prove more due to them, than the 
money brought into court, there muſt be a verdict for 
the defendants. Hallet v. E. Ind. Co. 2 Burr. 1120. 

The plaintiffs are at liberty to accept a ſum brought 
into court, in reſpet to breaches aſſigned for non- 
payment of freight and demurrage, and to proceed as 
to any other breaches mentioned in the declaration 
(excepting thoſe) if they think proper. Hallett v. 
E. Ind. Comp. 2 Burr. 1121. 

If the defendant pay money into court, and the 
plaintiff proceed to trial when a juror is withdrawn, 
the plaintiff is not entitled to the cofts up to the time 
of payment of money into court. For whenever a 


juror is withdrawn, each.party muſt pay his own colts, 


Buller J. The farm of the rule decides this queſtion ; 
for it was part of the rule, that if the plaintiff would 
not accept of the money brought into court, with the 
coſts, Sc. the ſaid money ſhall be ſtruck out of the 
declaration; then if it be ſtruck out, that is not con- 


a The common pleas rule differs ſrom this; it is ſo framed, that you may 
have an attachment for the coſts, Barnes 283. 

d I have no doubt is caſe enough has not been paid into court, the de · 
fendapt may apply to have a further ſum paid in, on payment of coſts. 


fidered 
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ſidered as part of the declaration. In my 5th edition, 
262. there is an error, the word get is omitted in the 
ſtatement of this caſe. Stodhart v. Johnſon, 3 Term 
657. 

e Taeftio was, whether, in an action by an 
executor, the 8 ſhould be allowed to bring 
money into court. And on conſideration it was held 
he might, and that the effect of it would be, not te 
make the executor pay, but only loſe his ſubſequent 
colts. Str. 796. Crutchfield v. Scott. 


If Plainti F proceeds further, and wiſhes to accept the 
4 if ? Money, and Coſts. 


A declaration was filed of Eaſſer term; plea, and 
money paid into court ſame term. Hue delivered in 
Trinity term, with notice of trial for the 6th July, 
which was countermanded the 2d. Application was 
made to the defendant's attorney for the amount of 
colts, down to the time of paying the money into 
court; with an offer to allow the ſubſequent coſts, 
and ſettle the balance whichever way it might be; 
the defendant's attorney refuſed, inſiſting that he was 


Tf there are furs 
ther proceedings 
after payment of 
money into 
court, and plain 
tiff wiſhes not to 
go on, he is at 
liberty ſo to do, 
allowing the de- 
fendant the ſubs 
ſequent coſts. 


entitled to his coſts from the commencement of the 


action. Rule why the maſter ſhould not be Airected to 
tar the coſis of the plaintiff, to the time of paying the 
money into court, and the defendant's cofts from that time, 
to the countermanding the notice of trial; and why the 
defendant ſponld not pay the balance to the plaintiff. Per 
curiam On inquiring of the maſter, it appears to be 
the conſtant and regular practice, that the plaintiff is 
entitled to have his coſts to the time of paying money 
into court, and the defendant all his ſ/#b/equent co/ts. 
Hartley v. Bateſon, 1 Term Rep. 629. 

N. B. This now may be done by ſummons. 

After verdi& for the defendant, plaintiff moved to 
be allowed his coſts to the time of paying the money 
into court. Buller J. Though the plaintiff was entitled 
to the coſts up to the time of paying money into court, 
if application were made 'before trial, yet he comes 
too late after the trial. Rule refuſed. Stevenſon v. 
Hirte, 4 Term Rep. 10. 


U Tender. 


Plaiatiff comes 
too late after 
verdict. 


Tenders 


When need not 
lay the money 
down, 


Tender to an 
attorney. 


If there be a 
tender of a larger 
ſum than due; 
and aſks change. 


No occaſion to 
pigduce the 
money if creditor 
retuſe to receive 
ton account of 
ware being due. 
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Tender. 
TENDER comes from the French, tendre, in Latin 


Ferre, and in a legal ſenſe denotes as much az 
carefully to offer, or circumſpectly to endeavor, the 
performance of any thing belonging to us; as, to ten- 
der rent, is to offer it at the time and place where and 
when it ought to be paid; and it is an act done to 
ſave the penalty of a bond, and of money for rent, or 
contract, before diſtreſs or action brought. It may be 
made in purſes, or bags, without ſhewing, or telling 
the ſame, for it is the receiver's buſineſs to put it out, 
and tell it, Co. Litt. 208. a.; and it muſt be by ir- 
ing the bags to the plaintiff, and not holding them under 
his arm. Ney 74. 5 Co. 115. And every tender at 
the common law, or which is given by ſtatute, muſt 
be made before the writ ſued out. Brown's Tend. g. 
See 21 Fac. 1. c. 16. /. 5. 

The defendant ſaid, he had the money in his pocket, 
and the plaintiff anſwered, you need not give yourſelf the 
trouble of ering it, for I will not take it, held a good 
tender. Douglas v. Patrick, 3 Term Rep. 684. 

Payment of a debt to the plaintiff's attorney is good, 
Pawel v. Little, 1 Black. Rep. 8. And if an attorney 
properly authorized to write for the money to defendant, 
and he does ſo, ſaying unleſs be pays him he will ſue out 
2 Writ, 1 ſhould conceive a tender before it is ſued out, 
to him, is good, but he muſt be legally authorized. ie 
Doug. 624. 

It the debtor tenders a larger ſum of money than is 
due, and aſks change, this will be a good tender, if the 
creditor does not object to it on that account, but only 
demands a larger ſum. Lord Kenyon. Black v. Smith, 
Paake's Caf. 88. 

The plaintiff and ſeveral other ſailors being in 3 
room together, defendant offered them as much money 
as was ſufficient to pay all the crew their legal wages; 
but did not diſtinguiſh the particular ſum due to each. 
The amount of the whole was 111. the debt due to 
plaintiff x1. 5s. All the ſailors preſent refuſed to te- 
ecive leſs than the money that the defendant promiſed them, 


which was extorted from him by a mutinous condutt, ” 
e 


a Tzübg. 


the defendant did not produce the money, which he 
had ready to pay them. In an action by one, C. Ee 
held, that the tender was a good one, they were told 
there was enough to pay all, and they objected to 
receive it, becauſe they wanted more. There is no 
occaſion to produce the money, if the creditor refuſes 
to receive it on account of more being due. Mid. 

It has been determined, that a party tendering 
money could not in general demand a receipt for the 
money. Cole v. Blake, Ibid. 179. | 

In an action of covenant for non-payment of rent, 
defendant pleaded a tender on the day. The witneſs 
proved, that defendant went purpoſely to pay his rent, 
and ſaid to plaintiff, © I am come to pay you for the rent,” 
but did not put down or ſhew the money, And it 
being proved that plaintiff refuſed upon other ground 
than that of objecting to the quantum, or the quality, 
Buller J. held it to be a good tender in this caſe. 
Somerſet aſſ. Spring 1786. Crompt. 152. 

In Hilary term 1785, it was held, that a ſubpœna 
in the exchequer being ſued out before tender made, 
was good. 

There is a difference in pleading a tender in an ac- 
tion of debt, and in an action on the caſe; in debt, the 
damages are but acceſſary, fo that in pleading a tefider 


A rceeipt cannot 
be demanded. 


What will be a 
g20d tendere 


Subpena, 


In pleading a 
tender in debt, 
defendant pray 
judgment de 


to ſuch action, * the defendant muſt pray judgment of damni, in caſe 


* the damages; but in aſſumpſit, the damages are 
principal, and he is to plead ©* ſemper paratus,” with a 
profert hic in curia, and “ pray judgment de ulterioribus 
damnis, Salk. 622. 3 Salk. 344. 

If a tender at the day, of corn, or of any other 
goods of a periſhable kind, be pleaded with a refuſal, 
there is no need to plead . uncore priſt.” g Rep. 70. 
1 Int. 207. 

Wherever the debt or duty ariſes at the time of the 
contract, and is not diſcharged by a tender and refuſal, 
it is not enough for the party who pleads the tender to 
plead a tender and refuſal, and uncore priſt; but he 
muſt alſo plead © touts temps priſti.“ Salk. 622. 
12 Mid. 152. Carth. 413. | 
Every requiſite which is in a particular caſe neceſſary 
to the validity of a tender muſt, in pleading ſuch ten- 
der, be ſhewed to have been complied with ; elſe the 
plea is not good, Salk. 624. 

2 Tender 


de ulterjoribus 
11. 


Tender of goods 
how to be 
pleaded, 


Every requiſite 
muſt be ſtewn. 
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Tenderof flock. Tender of ftock muſt be at the laſt part of the da 
it can be accepted, Str. 777. and the uſual hours m 


be ſet forth, Tbid. 832. 


As to the Time of pleading. 


Formerly tender Formerly the plea of tender was pleaded in the ſame 
9 within manner as a plea in abatement, within the four days, 
222 but the following caſe allows it to be pleaded after « 
Judge's order. | 

— — be a was you by a judge's order to plead, until 
* two days before the eſſoign day of this preſent term, on the 
— . 3 nA 2 bis order was 
not obtained till after the four days rule for pleading 

was Expired. Before the term, and within the time 

allowed by the judge's order, the defendant pleaded a 

plea of tender, which plea was intitled as of the preced- 

ing term. Aſpinall moved to ſet it afide, and for leave 

to ſign judgment. inn, for defendant, ſaid, that it 

was a fair honeſt plea, in its own nature; and that it 

was within time, not being after imparlance, but as of 

the laſt term, and alſo that it was an iſuable plea within 

the meaning of the judge's order; though he acknow- ; 

b ledged that a plea in abatement (though in ſtrictneſs 
. indeed iſſuable) would not be ſo, becauſe it tended to 
F | delay the plaintiff. The court concurred entirely in 
Wo what inn had urged in ſupport of the regularity of 
0 the plea, and the motion was denied. 1 Burr. 59. 


Kilwick v. Maidman. l 
ö Ik you wiſh to plead a tender, as of the next tern, of 
. you muſt obtain a judge's order for that purpoſe. A 4 
vi . tender is pleadable to a quantum meruit. Settled on 1; 
demurrer. 1 Str. 576. Fohnſon v. Lancaſter, Salk, 
622. * 
Tender to the whole declaration is good. Ruled if 
Trin. 19 Geo. 3. 
Non afſumpfitte The defendant cannot be permitted to plead nn pe 
the whole, and Hane to the whole, and a tender as to part; becauſe 8 
1 "> if the general iſſue be found for the defendant, it will FR 
pleaded, then appear in the record that no debt is due, * ma 
that the defendant admits ſomething to be due. (+ wi 
lallan v. Howara, 4 Term Rep. 194. to 
Tender made en A tender was made actually in the term, and before pa) 
the day bill filed, a bill filed againſt the defendant. The bill was filed 
will not aſſiſt the 7 


deſendant. 
R G 


TE NDER. 29 3 


the ſame day the tender was made, and a ſummons 
taken out before Mr. J. Buller to intitle the bill (which 
was of Hilary term generally) the day it was actually 
filed. The judge ſaid, that it would not aſſiſt the de- 
fendant at all, for he could not take advantage of it in 
pleading, there being no fraction of a day. Hil. 


30 Geo. 3. 


Freſh Demand and Refuſal. 


A right to damages, on account of non-payment Freſh demand 
of a debt, or non- performance of a duty, may, after ud refulal, 
being taken away by a tender and refuſa}, be revived 
again by a demand ſubſequent to the tender and re- 
fuſal; a new cauſe of action ariſes from the non-pay- 
ment or the non-performance thereof upon ſuch de- 
mand, 5 Bac. Abr. 12, Brownl. 71.; and therefore 
the plaintiff may reply ſuch ſubſequent demand and re- 
fulal by the defendant, which if proved, plaintiff muſt 
have a verdict. 

If upon a tender pleaded, the plaintiff will not re- 
ceive the money, but take iſſue upon the tender, and 
it is found againſt him, the money is loſt for ever. 


| Ca. Lit. 207. Hob. 199. Ld. Ray. 642. 


Where the iflue is on a ſubſequent demand and reſuſal, Subſ-quent de- 
it ſhould appear in evidence, that the perſon who made mand — 
the demand was properly authorized to recerve the money; — 8 
that though payment to the attorney while an action 
was ſubſiſting was good, that it was otherwiſe to his 
clerk, who ſhewed no authority but his maſter's order to 
demand it, Lord Kenyon. Eſp. N. P. Hil. 34 Geo. 3. 

115. 

If the plaintiff takes the money out, he may proceed If plaintiff takes 
for further damages by joining iſſue on the general Money ot of 
iſſue pleaded, and confefling the tender in his replication. 

Tender of amends may be made by juſtices of the Tender by 
peace, within a month after notice given of an action Juſtices. 
intended to be brought againſt them, for any thing 
done by them in the execution of their office, and they 
may plead the ſame with Not Guilty, and any other plea, 
with leave of the court; and in cale they ſhall neglect. 
to make ſuch tender, they may, before iſſue joined, 
pay money into court. 24 Geo. 2. c. 44. % 24. 

his ſtatute means only actions of tort. Filtham v. Relates only to 
Terry, E. 13 Geo. 2. cited in Sellon, 35 2. Vide 2 Black. Aion of tort, 
Rep. 589. C. P. where it was held, that it muſt ap- 


U 3 pear 


TENDER. 


pear he was ſued as a juſtice for ſome miſbehavior in his 
office, before court will permit him to pay the money - 
into court tendered, 4 
Treſpaſs, The defendant may, to a treſpaſs guare clauſum h 
t 
f 


tom-houſe of- by exciſe officers for any offence committed 9d of- 


Wy fregit, plead a diſclaimer, and that the treſpaſs was by 
. negligence, or involuntary, and tender of ſufficient 
'F amends before action brought; whereupon, or on ſome 
il of them, the plaintiff ſhall be enforced to join iſſue, | t 
. ; Stat. 21 Jac. 1. c. 16. 
4 | | Under diſtreſt Tender may be made before action, for any unlawful n 
Bl. for rent. act done by a perſon who has diſtrained for rent juſtly t 
12 due, 11 Geo. 2. c. 19. /. 20.3 likewiſe in diftraining 
f for money juſtly due for the relief of the poor. g 
| - 37 Gow 3. <6 38. 10. | U 
ö Pound breach. It is no anſwer to an action for treble damages on c 
\F the ſtat. 2 V. & M. c. 5. for a pound breach, that 
1 the rent and the demand were tendered, after the diſ- t. 
. treſs and impounding. Firth v. Purvis, 5 Term Rep. a 
| 432+ 
| | Exciſe and euſ- 2 ** of amends is allowed to be made and pleaded * 


— ficers. 23 Geo. 3. c. 70. ſ. 30. And alſo cuſtom- „ 

0 houſe officers. 24 Geo. 3. c. 70. 3 e 

j Any money A tender in any money coined at the Mint, upon a 

28 coined atthe which there is the king's ſtamp, is good; for all ſuch b 

4 Mut good. money 1s good in proportion to its value, without a n 

8 proclamation, Salk. 446. Comb. 387. 

5 To an avowry To an avowry for damage feaſant in replevin, ten- 
* . _— _— der muſt be pleaded to have been made before im- 

ö to be made, Pounding; for it is not within the fatute of Jac. 1. a 

! which goes only to treſpaſs, where tender of amends b 

bs may be pleaded to have been made at any time before b 

action brought, Lutw. 1596. it 

Tn a plea in bar To an avowry for rent, the plaintiff may plead a n 

—— aging tender and refuſal, without bringing the money into al 

. ought not court, becauſe if the diſtreſs were not rightfully taken, tt 

N to be brought the defendant muſt anſwer the plaintiff his damages. I, 

A — Bull. 60. Salk. 584. A 

| But if the diſtreſs were rightfully taken, the plaintiff h 

cannot plead tender of rent and coſts in bar of an al 

avowry for rent in any caſe, unleſs the diſtreſs was pi 

| made of corn, graſs, &c. growing on the premiſes; al 

| and then ſuch plea is given by 11 Geo. 2. c. 19. / 9: ti 

| On the money If a tender be pleaded with a toutjour pris, and the © 


deing brought. money brought into court, in cale the plaintiff would 
into court, on go 
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go for further damages, he muſt not take the money the tender plead- 
out of court, but take iſſue on the tender, or reply a ed and plaintiff 
requeſt and refuſal; and if ſuch iſſue is found againſt ** further, 
him, he will be barred of his action: but if he take 

the money out of court, judgment is given for the de- 

fendant to go quit. Ld. Ray. 774. Cliff v. Jones. 

The money cannot be taken out by the defendant, 
though he has a verdict. Str. 1027. Cox v. Robinſon. 

On a plea of tender with a profert in curia, of the If the money te 
money, if the money be not paid into court, the plain 27 .d inte 
tif may ſign judgment, Str. 638. Pether v. Shelton. f 

The money is paid to Meſſrs. Proveſt and Webb, who How to pay the 
give a receipt for the ſame in the margin of the plea, one; 
which is to be ſigned by counſel, and filed with the 
clerk of the papers. 

Action of aſſumpſit on a tradeſman's bill, plea of Coftsaftertender 
tender as to 21. 18s. 4d. part of the —_ and ney Henne, 
aſſump/it as to the reſt, Verdict for defendant on the gefendant and 
tender, and for plaintiff on non aſſumpſit, but with verdi® forplain- 
damages under 40S. Viz. 7s. Gd. motion for ſuggeſtion — — . 
on Vat. 23 Geo. 2. c. 33. J. 19. he reſiding in Middle- ö 
ſex. Rule diſcharged. Cur. The tender was not an 
extinguiſhment of the debt; and the queſtion is, What 
appears to have been due at the time of the action 
brought, for if that exceed 40s. the inferior court has 
no juriſdiction * Heaward v. Hophins, Dougl. 448. 


Tender of Bank Notes. 


Buller J. This court has never yet determined that Bank notes, 
a tender of bank notes is at all events a good tender ; 
but if they have been offered, and no objection has 
been made on that account, this court has conſidered 
it as a good tender; and very properly fo; for bank 
notes pats in the world as caſh. In this court we have 
always been inclined to conſider them as money, though 
the queſtion has never yet been directly determined. 
Wright v. Reed, 3 Term Rep. 554. Lord Mansfield. 
A bank note is conſtantly and univerſally, both at Bank notes 
home and abroad, treated as money, as caſh, and paid ee. x —. 
and received as caſh, and it is neceſſary for the pu- 
poles of commerce that their currency ſhould be effabliſhed 
and ſecured. Miller v. Race, 1 Burr. 459. They are 
treated as money in the ordinary courſe and tranſaction 
ot bulineſs, by the general conſent of all mankind ; 

U 4 which 
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which gives them the credit and currency of money, to 
all intents and purpoſes: They are as much money 
1 as guineas themſelves are; or any other current 
5 coin, that is uſed in common payments as money or 
caſh. They paſs by a will which bequeaths money or 
caſh, and are never conſidered as "mod for money, 
but as money itſelf. On payment of them, the receipts 
are always given for money, not as eee or nates, 
bid. A tender of a bank note as money, is not, 
firitly ſpeaking, a good tender; but if the tenderer 
offer to get the money for the note, this makes it a 


good tender. 2 Eg. Caf. Abr. 319. 


FAY 
CELEBS oe 


Pleas in Abatement. 


Coverture ple. a- AN D the ſaid Mary in her own proper perſon comes 
— — and ſays, that ſhe now is, and before and at the 
bill. time of exhibiting the bill of the ſaid Zohn, was, and 

8 ever ſince hath been, covert and married to one William 
Morris then and ſtill her huſband, and living, to wit, 
at London aforeſaid, in the pariſh and ward aforeſaid, 


becauſe the ſaid William Morris is not named in the 
faid bill, the ſaid Mary prays judgment thereof, and 
that the ſame may be quaſhed, c. 7. M. 


—— in the original writ, by the name of Thomas Stout, in his 

cCArIHnlan name a 5 

to an action by proper perſon comes and pleads that he was baptized 

original. by the name of John, to wit, at Neſiminſter aforeſaid, 
and by the chriftian name of Jobn, hath always ſince 
his baptiſm hitherto: been called and known; without 
this, that the ſaid 7obn now is, or at the time of ſuing 
forth the ſaid original writ of the ſaid James, or ever 


before was, or at any time ſince hath been called or 


writ is above ſwppoſed; and this he the faid 7ohn is 
ready to verify : wherefore he prays judgment of the 
ſaid writ, and that the ſame may be quaſhed, J. 0 


The defendant is to file this plea and annex an affi- 
gavit, with the clerk of the papers, as follows: 1 


James 


and this the ſaid Mary is ready to verify ; wherefore 


Miſnomer And he againſt whom the ſaid James hath iſſued his 


known by the chriſtian name of Thomas, as by the ſaid 


PLEAS in ABATEMENT. 


James Leich, Plaintiff, 
In the King's Bench. and 


John Stout, ſued 2 name of 


Thomas Stout, endant. 

John Stout, of, &'c. mealman, the defendant in this 
cauſe, maketh oath and ſaith, That the plea hereto 
annexed is true in ſubſtance, and matter of fact. 

Sworn, &c. ohn Stout. 

To be ſworn before a judge, and ingrofſed on a 28. 
ſtampt paper. If the defendant lives in the country, 
may be ſworn before a commiſſioner in this court. 

And the ſaid fore ſays, That notwithſtanding any 
thing by the ſaid John above in pleading alledged, the 
ſaid bill ought not to be quaſhed, becauſe he ſays, that 
the ſaid John, at the time of exhibiting the bill of the 
ſaid James, and before, was called and known as well 
by the name of Hody as by the name of Oady, as by 
the ſaid bill is above ſuppoſed ; and this he prays may 
be inquired of by the country, &. . M. 

A plea of miſnomer of defendant, beginning, And 
the ſaid Richard, ſued by the name of Robert, is bad. 
5 Term Rep. 487. Roberts v. Moon. 

Ard the ſaid John in his own perſon comes and de- 


ſends the wrong and injury, when, &c. and ſays, That 


the ſuppoſed promiſes and undertakings in the ſaid de- 
claration mentioned, if any ſuch were made, were and 
each of them was made, by the ſaid ohn Mead and 
John Wilſon, Charles Roberts and Michael Tew, jointly, 
and not by the ſaid John Mead only, which ſaid John 
Ililſon, Charles Roberts, and Michael Tew, are till 
alive; to wit, the ſaid John Wilſon, in the iſland of 
„the ſaid Charles Roberts, late at Liverpool, 

in the county of Lancaher, but now on a voyage at ſea, 
and the ſaid Michael Tew, in Liverpool aforeſaid ; and 
this the ſaid John Mead is ready to verify; wherefore, 
becauſe the laid John Milſon, Charles Roberts, and 
Michael Tew ate not named in the ſaid bill, the ſaid 
John Mead prays judgment thereof, and that the ſame 
may be quaſhed, &c. 2 
If a plea in abatement is to be pleaded in an action 
brought by original. Vide my New Inſt. Cler. in 


C. P. for precedents. 4 Ed. p. 329. 


* If there be no affidavit annexed, the plaintiff may fign judgment, 


Cortb. 402. fo if not ſigned by counſel. 


Theſe pleas may be pleaded in perſon or by attorney, Luser. 7, and to 
be filed with clerk of the papers, : f | 


3 It 
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Aﬀidavit to be 
annexed to plea. 


Replication to a 
Ha of miſnomer 
in the ſurname, 
that defegdant is 
known as well 
by one name 48 
the other, 


Partnerſhip 
pleaded in 
abatement, 
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If cauſe of action 
ariſe ex cone 
tract. 


General iſſues. 


General iſſue 
need not be 
ſigned. 


Non affumpſit. 


Non eſ factum. 


PLEAS in ABATEMENT. 
It is ſaid, pleas in abatement may be pleaded by at. 


torney, and with full defence. Lutw. 7. Thompſon v. 
Stockdale, H. 23 Geo. 3. X. B. Tiad. 337. 


If the cauſe of action ariſe ex cntraciu, the plaintiff 
muſt ſue all the contracting parties; but where it ariſes 
ex delicto, the plaintiff may ſue all or any of the parties 
upon each of whom individually, a ſeparate treſpaſs at. 
taches; to the former, partners not named may be 
pleaded in abatement ; to the latter, others in partner- 
ſhip and not named, cannot. 


General Iſſues. 


THE general iſſue, or general plea, is what traverſes, 

thwarts, and denies at once the whole declaration, 
without offering any ſpecial matter whereby to evade 
it; as in treſpaſs, either vi et armis or on the caſe, 
non culpabilis, not guilty; in debt upon contract, nil 
debet, he owes nothing; in debt on bond, non eff fac- 
tum, it is not his deed, or on an aſumpſit, non aſſumpſit, 
he made no ſuch promiſe; or in a real action, nul tort, 
no wrong done; nul deſſeiſin, no deſſeiſin; and in a 
writ of right, the miſe or iſſue is, that the tenant has 
more right to hold, than the demandant has to de- 
mand. Theſe pleas are called the general iſſue, be- 
cauſe by importing an abſolute and general denial of 
what is alledged in the declaration, they amount at 
once to an iſſue, by which is meant, a fact affirmed on 
one fide, and denied on the other. 

No general iſſue need be ſigned by counſel, but it is 
to be ingroſſed on a treble penny ſtampt paper, and 
delivered to the attorney for the plaintiff, or may be 
entered in the book kept by the clerk of the judgments, 
pay 6d. | 


And the ſaid John, by R. C. his attorney, comes and 


defends the wrong and injury, when, Sc. and ſays, 
that he did not undertake or promiſe, in manner and 
form as the ſaid A. B. hath above thereof complained 
againſt him, and of this he puts himſelf. upon the 
country, &c. f 

And the ſaid John, by R. C. his attorney, comes 
and defends the wrong and injury, when, Sc. and fays, 
that the ſaid writing obligatory (or indenture) in the 
ſaid declaration mentioned, is not his deed; and 0 
this he puts himſelf upon the country, Cc. 


And 


GENERAL Issuks. 


And ſays, that he does not owe to the ſaid Richard 
the ſaid ſum of 100l. above demanded, or any part 
thereof, in manner and form as the ſaid Richard hath 


above thereof complained againſt him; and of this he 


uts himſelf upon the country, &c. | 
That he doth not owe to our ſaid lord the king, and 
to the ſaid Richard, who ſues as aforeſaid, the ſaid ſum 
of 100]. above demanded, or any part thereof, in man- 
ner and form as the ſaid Richard hath above thereof 
complained againſt him ; and of this he puts himſelf 


upon the country, Wc. Cur. Not guilty to an action 


of debt on 10 Ann. c. 16. is not a nullity ; and indeed 
it ſhould rather ſeem that this is a good plea ; for as 
this is an action for an offence under a penal ſtatute, 
the defendant by ſuch a plea, ſays that he is not guilty 
of the offence. Upon a devaſiavit againſt executors, 
not guilty may be pleaded as well as nil debet. Coppin gui 
tam v. Carter, 1 Term Rep. 462. : 

That the ſaid A. B. in his lifetime did not under- 
take or promiſe, in manner and form as the ſaid 
Richard hath above thereof complained againſt him; 
and of this he puts himſelf upon the country, &c. 

That he doth not detain from the ſaid Richard the 
ſaid indenture of leaſe, in manner and form as the ſaid 
Richard hath above thereof complained againſt him; 
and of this he puts himſelf upon the country, &c, 

That he is not guilty of the ſuppoſed treſpaſs above 
laid to his charge, in manner and form as the ſaid 
Richard hath above thereof complained againſt him 
and of this he puts himſelf upon the country, c. 

That he is not guilty of the ſuppoſed treſpaſs and 
aſſault above laid to his charge, in manner and form as 
the ſaid Kichard hath above thereof complained againſt 
bim; and of this he puts himſelf upon the country, &c, 

That he is not guilty of the premiſes above laid to 
his charge, in manner and form as the ſaid Richard 
hath above thereof complained againſt him; and of 
this he puts himſelf upon the country, &c. 

And the ſaid John, by J. S. his attorney, comes 
and defends the wrong and injury, when, &'c. and 
lays, that he did not promiſe or undertake, in manner 
and form as the ſaid Benjamin bath above thereof com- 
plained againſt him; and of this he puts himſelf upon 
the country, Sc. 


In 
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Nil debet. 


Same to 8 gui 
tam action. 


— 


Non detinet. 


Not guilty in 
tteſpals. 


Not guilty in 
treſpaſs and 
aſſault, 


Not guilty ia 
caſe. 


Non aſſumpſit 


and notice of 
ſet-oſt. 

To be ingroſſed 
on a treble 1d. 
paper, and need 
not be ſigned by 
counſel, 
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| Benjamin Philpot, Plaintiff, If 
In the King's Bench. and 
5 John Shears, Defendant, 


Notice of ſet-of Take notice that the above defendant will at the 
for work and trial of this cauſe give in evidence, and inſiſt, that 
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6 bete, the plaintiff before and at the time of the commence- tr 
5 muent of this ſuit, was, and ſtill is, indebted unto the tt 
5 ſaid defendant in the ſum of 200). for the uſe and hire 7 
pl + of divers horſes, mares, and geldings, by him the faid ot 
4 dieeſendant, before then let to hire to the ſaid plaintiff, th 
| To be delivered and at his requeſt ; and for the carriage of divers goods, ar 


to the 8 wares, and merchandizes, before then carried by and 1 
— tobe in divers waggens, carts, and other carriages of the 
proved at the ſaid defendant, for the ſaid plaintiff, and at his like re- 
trial, to vero” Queſt; and for work and labour before then done and 
wn a treble 1d. performed by the ſaid defendant and his ſervants, and 
nmpt· paper. with his horſes, carts, waggons, and other carriages 
11 it is a country for the ſaid plaintiff, and at his like requeſt; and alſo for 
_ . : money before then paid, laid out, and expended by the 
i Saane elecks defendant for the ſaid plaintiff, and at his like requeſt; 
1 to deliver it, and for money by the ſaid defendant before then lent 
3 — and advanced to the ſaid plaintiff, and at his like re- 
#5 queſt ; and for money by the ſaid plaintiff before then 
f had and received to and for the uſe of the ſaid defend- 
1 5 ant, and for divers goods, wares, and merchandizes, 
{ 
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by the ſaid defendant before then ſold and delivered to 
the ſaid plaintiff, and at his like requeſt; and for 
money due and owing from the ſaid plaintiff to the faid 
| defendant upon an account ſtated between them; 
( which ſaid ſum of 200]. is ſtill due and owing from the 
faid plaintiff to the ſaid defendant, and out of which 
faid ſum of money, he the ſaid defendant will, at the 
trial of this cauſe, ſet off and allow to the ſaid plaintiff 
ſo much thereof againſt any demand of the ſaid plain- 
tiff, to be proved at the ſaid trial, as will be ſufficient 

| | to ſatisfy and diſcharge ſuch demand, purſuant to the 
8 ſtatute in ſuch caſe made and provided. Dated the 


day of 1796. 
Yours, Oc. 
To Mr. A. B. Plain» J. S. Defendant's 
tiff's Attorney. Attorney. 


In 


In 


GENERAL Issunz. 


the King's Bench. 
8 N Edward Willis, Plaintiff, 
Between and 

 * Leonard Hill, Defendant. 

Take notice, That the above defendant will, at the 
trial of this cauſe, give in evidence and inſiſt, that he 
the ſaid defendant heretofore, to wit, in this preſent 
Trinity term, in the thirty-ſixth year of the reign of 
our lord the now king, in the court of our ſaid lord 
the king, before the king himſelf (the ſaid court then 


and ſtill being holden at Veſiminſter, in the county of 


Middleſex) by bill, without the writ of our ſaid lord 
the king, and by the conſideration and judgment of 
the ſame_ court, recovered againſt the above-named 
plaintiff 411. 10s. which, in and by the ſaid court, 
were then and there adjudged to the (aid defendant, for 
his damages which he had ſuſtained, as well by reaſon 
of the not performing certain promiſes and undertak- 
ings then lately made by the ſaid plaintiff, to the ſaid 
defendant, and whereof he the ſaid plaintiff was con- 
vided, as for his coſts and charges by him about his 
ſuit in that behalf expended, as by the record and pro- 
ceedings thereof, remaining in the ſaid court of our 


| faid lord the king, before the king himſelf, to wit, at 


W:ſtminfler aforeſaid, more fully appears; which ſaid 
judgment is {till in full force and effect, not reverſed, 
ſatisfied, or otherwiſe vacated ; and that under and by 
virtue of the ſaid judgment, he the ſaid plaintiff, before 
and at the time of the commencement of this ſuit, was, 
and ſtill is, indebted to the ſaid defendant in a large 
ſum of money, to wit, in the ſaid ſum of 411. 10s. ; and 
out of which ſaid ſum of money he the ſaid defendant 
will at the ſaid trial, ſet off and allow to the ſaid plain- 
tiff, ſo much thereof againſt any demand of him the 
ſaid plaintiff, to be proved at the ſaid trial, as will be 
ſufficient to ſatisfy and diſcharge ſuch demand, accord- 
ing to the form of the ſtatute in ſuch caſe made and 
provided. Dated, &c. Yours, &c. 


Special Pleas. 


AND the ſaid John, by J. B. his attorney, comes 
and defends the wrong and injury, when, Sc. 

and ſays, That he did not undertake and promiſe, in 
manner 


Notice of ſet-off 
for money due 
on a judgment 
ia the K. B. 

N. B. Put the 
non aſſumpfut firſt. 


Plea of non 
aſſumpfit, and 
the ſtatute of 
limitations, 
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To be ingroſſed manner and form as the ſaid (Richard hath above 
5 3 thereof complained againſt him; and of this he puts 
the clerk of the Himſelf upon the country, Sc. And for further 
papers. in this behalf, the ſaid John, by leave of the court 
| here, for this purpoſe firſt had and obtained, according 
to the form of the ſtatute in ſuch caſe made and provided, 
ſays, that the ſaid Richard ought not to have or main. 
tain his aforeſaid action thereof againſt him, becauſe 
he ſaith, that he did not undertake or promiſe, at any 
time within fix years next before the day of exhibiting 
the bill of the ſaid Richard in manner and form as the 
ſaid Richard hath above thereof complained againſt 
him; and this the ſaid John is ready to verify; where. 
fore he prays judgment, if the ſaid Richard ought to 
have or maintain his àœreſaid action thereof againſt 
him, Oc.“ , J. A. 
Replication, tbt And the faid Richard, as to the ſaid plea of the (aid 
—_—_ * ax John, by him ſecondly above pleaded in bar, ſays, that 
underiake, &c. he by reaſon of any thing by the ſaid 7ohn in that plea 
above alledged, ought not to be barred from having or 
maintaining his aforeſaid action thereof againſt him, 
becauſe he ſays, that the ſaid John did, within fix 
years next before the day of exhibiting the bill of him 
the ſaid Richard, to wit, on the day of 
in the year of our Lord 1796, at W:/tminſler afore- 
faid, undertake and promiſe, in manner and form as 
the ſaid Richard hath above thereof complained againſt 
him; and this he prays may be inquired of by the 
N. B. Thisre- country. And the ſaid John doth the like. There- 
plication the fore, as well to try this iſſue, as the ſaid other iſſue 
—— above joined, let a jury thereupon come before our 
there needs no lord the king at Veſiminſter, on, c. by whom, Ec. 
counſel's hand. and who neither, &c, to recognize, &c. becauſe as 
well, Oc. | 
Plea of ſet-oft And the ſaid Fehn, by R. P. his attorney, comes 
for money lent, and defends the wrong and injury, when, Cc. and 
* ſays that the ſaid Richard ought not to have his aforeſaid 
ceived. action thereof maintained againſt him, becauſe he ſays, 
that the ſaid Richard, before and at the time of the ex- 
hibiting the bill of the ſaid Richard againſt the ſaid 
John, that is to ſay, on the iſt day of June, in the 
year of our Lord 1796, at Veſiminſter aforeſaid, in 


a What pleas do not require a counſel's hand, wide title Pleading in 
the 


Bar, p. 263. 


SPECIAL PLEAs. 


the county aforeſaid, was and ſtill is indebted to the 
{aid John in a large ſum of money, (that is to ſay) in 
the ſum of 1001. of lawful money of Great Britain, 
for ſo much money by the ſaid John before then lent 
and advanced to the ſaid Richard, and at his ſpecial 
inſtance and requeſt ; and in the further ſum of 100l. 
of like lawful money, for money before that time paid, 
laid out, and expended by the faid Jahn, to and for the 
uſe of the ſaid Richard, and at his like inſtance and re- 
queſt; and in the further ſum of fool. of like lawful 
money, for money by the ſaid Richard before that time 
had and received, to and for the uſe of the ſaid John. 
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And the ſaid John further ſays, that the ſaid ſeveral 


ſums of money ſo due and owing from the ſaid Richard, 
to the ſaid John, as aforeſaid, exceed the damages ſuſ- 
tained by the ſaid Richard, by reaſon of the not per- 
forming the ſaid ſeveral promiſes and undertakings of 
the ſaid John, in the ſaid declaration mentioned; and 
that out of which ſaid ſeveral ſums of money, he the 
ſaid John is willing, and hereby offers to ſet off and 
allow to the ſaid Richard the full amount of the ſaid 
damages, according to the form of the ſtatute, c.; 
and this the ſaid John is ready to verify : Wherefore 
de prays judgment, if the ſaid Richard ought to have 
his aforeſaid action thereof maintained againſt him, 
Oc. AA. 

And the faid Richard ſays, That he, by reaſon of 
any thing by the ſaid John above in pleading alledged, 
ought not to be barred from having and maintaining 
his aforeſaid action thereof againſt him, becauſe he 
ſays, that he the ſaid Richard was not, nor is indebted 
to the ſaid John in manner and form as the ſaid John 
hath in his ſaid plea in that behalf above alledged ; and 
this he the ſaid Richard prays may be inquired of by 
the country; and the ſaid John doth the like, &c. 
Therefore let a jury thereupon come, Ec. 

And the ſaid John, by S. U. his attorney, comes 
and defends the wrong and injury, when, -&c, and 
ſays, that the ſaid Richard ought not to have or main- 
tain his aforeſaid action thereof againſt him, becauſe 
he ſays, that after the making of the ſeveral promiſes 
and undertakings in the ſaid declaration mentioned, to 
wit, on the ſecond day of May, in the year of our 
Lord 1796, at London aforeſaid, in the pariſh and 
ward aforeſaid, the ſaid John delivered to the ſaid 

Richard 


Replication 
there :o. 


Need not be 
ſigned. 
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Richard one hogſhead of ſugar, in full ſatisfaction and 
diſcharge of the ſaid ſeveral promiſes and undertakings 
in the ſaid declaration mentioned, and of all damages 
and ſums of money thereupon due, owing, or accrued 
and which ſaid hogſhead of ſugar the ſaid Richard then 
and there accepted and received of and from the ſaid 
John in full ſatisfaction and diſcharge of the ſaid ſeveral 
promiſes and undertakings in the ſaid declaration men- 
tioned, and of all damages and ſums of money as 
aforeſaid; and this he the faid John is ready to verify; 
Wherefore he prays judgment, if the ſaid Richard ought 
to have or maintain his aforeſaid action thereof againſt 
him, &c. = h J. A. 
bl Replication And the ſaid Richard ſays, That he, by reaſon of 
1 thereto, any thing by the ſaid John in his aforeſaid plea above 
i alledged, ought not to be barred from having and 
1 maintaining his aforeſaid action thereof againſt him, 
| Need not be becauſe proteſting that the ſaid John did not deliver to 
#4 $zacd. him the ſaid Richard the ſaid hogſhead of ſugar in the 
ſaid plea mentioned, in full ſatisfaction or diſcharge of 
the ſaid ſeveral promiſes and undertakings in the ſaid 
| declaration mentioned, or of any or either of them, or 
9 of all or any part of the damages or ſums of money 
1 thereupon due, owing, or accrued, in manner 
| form as the ſaid John hath above in his ſaid plea in that 
' behalf alledged ; for replication in this behalf, the ſaid 


hogſhead of ſugar of or from the ſaid Jahn, in full 
ſatisfaction or diſcharge of the ſaid ſeveral promiſes 
Bo and undertakings in the ſaid declaration mentioned, or 
12 of any or either of them, or of all or any part of ſuch 
| damages or ſums of money as aforeſaid, in manner and 
form as the ſaid Richard hath above in his ſaid plea in 

that behalf alledged; and this he the ſaid Richard prays 

may be inquired of by the country; and the ſaid Jahn 

, doth the like, c. Therefore, Sc. 
Non aſſumpſit to And the ſaid T. by A. B. his attorney, comes and 
part, anda tender defends the wrong and injury, when, &c. and as to 
to the teſidue. the (aid ſeveral promiſes and undertakings in the (aid 
declaration mentioned, except as to 41. and 48. parcel 

of the ſaid ſeveral ſums of money in the ſaid declara- 

tion alſo mentioned, ſays, that he did not undertake and 

promiſe, in manner and form as the ſaid F. hath above 

thereof complained againſt him, and of this he puts 

bimſelf upon the country. And as to 41. and 45. 


parcel 


Fa | Richard ſays, that he did not accept or receive the (aid 


fatisfi 
det yet 


come 
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parcel of the faid ſeveral ſums of money in the ſaid de- 
claration mentioned, the ſaid T. ſays, That the ſaid J. 
ought not to have or maintain his aforeſaid action in 
this behalf againſt him the ſaid T. to recover any more 
or greater damages than the ſaid 4]. and 4s. in this 
behalf, becauſe he ſays, That he the ſaid T. from 
the time of making the ſaid ſeveral promiſes and 
undertakings in the ſaid declaration mentioned as to 
the ſaid 4). and 48. always hitherto was, and ſtill is, 
ready to pay to the ſaid J. the ſaid ſum of 41. and 48. 
and that he the ſaid T. before the exhibiting of the bill 
of the ſaid 7. to wit, on the 22d day of April, in the 
ſaid year ot our Lord 1796, at, &c. in the ſaid county, 
tendered and offered to pay to the ſaid F. the ſaid ql. 
and 45.; which ſaid 41. and 4s. the ſaid 7. then and 
there wholly refuſed to receive from the ſaid T.; and 
the ſaid T. now brings the ſaid gl. and 48. here into 
court, ready to be paid to the ſaid F. if he the ſaid 7. 
will accept the ſame ; and this he is ready to verify; 
wherefore he prays judgment, if the ſaid F. ought to 
have or maintain his aforeſaid action thereof againſt 
him, to recover any more or greater damages than the 
faid gl. and 45s. in this behalf, &c. „A. 
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The day may be 
ſtated under a 
ſcilicct, 


And the faid J. as to the ſaid plea of the ſaid T. by Replication de- 
Lim above pleaded, as to the ſaid 41. and 48. parcel of ing the tea- 


tie ſaid feveral ſums of money in the ſaid declaration 
mentioned, ſays, That he, by reaſon of any thing by 
the ſaid T. in that plea above alledged, ought not to be 
barred from having and maintaining his aforeſaid ac- 
tion thereof againſt him to recover his full damages in 
this behalf; becauſe he ſays, that the ſaid T. did not 
tender or offer to pay to the ſaid J. the ſaid 41. and 4s. 
in manner and form as the ſaid T. hath above in plead- 
ing alledged; and this he prays may be inquired of by 
te country, and the ſaid T. doth the like. There- 


fore, Oe. 


ere 


Join iſſue as to the non aſſumpſit, and at the end of If the planiift 


11 * 20 - . 
e plea of tender, ſay : And hereupon the ſaid plaintiff 


a-cepts the mo- 
ney, and goes for 


ireely takes and accepts out of court here the ſaid 4l. further damages. 


«nd 45. ſo tendered and paid into court as aforeſaid ; 

therefore, as to the ſaid 41. and 45: the ſaid plaintiff is 

latisfied; and as to the trial of the iſſue above joined 

detween the parties aforeſaid, let a jury thereupon 
dome before our lord the king at I:/tminſter, on 

next after by. whom, &c. and 

X who 


— — — — 
» N 


306 


Need not be 
ſigned. 


Plea of infancy. 
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who neither, Cc. to recognize, Cc. becauſe as well, 
Sc. the ſame day is given to the parties aforeſaid, at 
the ſame place. 

N. B. This iſſue is made up by the clerk of the 
papers. | 

Becauſe he ſays, that he the ſaid defendant, at the 
time of the making the ſaid ſeveral promiſes and un- 
dertakings in the ſaid declaration mentioned, was un- 


der the age of 21 years, to wit, of the age of 18 years, 


Plea of judgment 
recovered in 
C.P inal. 
ſumpſit. 


and no more, to wit, at London aforeſaid, Cc. and 
this he is ready to verify: wherefore, &c. B. I. 

And the ſaid Roger, by J. S. his attorney, comes 
and defends the wrong and injury, when, Cc. and ſays, 
that the ſaid C. ought not to have or maintain his 
aforeſaid action thereof againſt him, becauſe, he ſays, 
that heretofore, to wit, in Trinity term, in the 36th 
year of the reign of his preſent majeſty, the ſaid C, 
impleaded the ſaid Roger, in his ſaid majeſty's court, 
before Sir James Eyre Knight, and his companions, 
then his majeſty's juſtices of the bench at Veſtminſbir 
in the county of Middleſex, in à certain plea of treſpaſs 
on the caſe, on promiſes, to the damage of the ſaid C. 
of Gol. on occakon of the not performing the vary 
ſame identical promiſes and undertakings in the ſaid 
declaration mentioned, and ſuch proceedings were 
thereupon had in the ſaid court of the bench aforeſaid 
in that plea ; that afterwards, to wit, in that very 
ſame Trinity term, in the 36th year aforeſaid, the faid 
C. by the conſideration and judgment of the ſaid court, 
recovered againſt the ſaid R. in that plea 60). for his 
damages which he had ſuſtained, on occaſion of the 
not performing the very ſame identical promiſes and 
undertakings in the ſaid declaration mentioned, and 
whereof the ſaid Roger was convicted, as by the te- 
cord, and proceedings thereof, remaining in the ſaid 
court of the bench aforeſaid, at IVftminſier aforeſaid, 
more fully appears; which ſaid judgment ſtil} remains 
in its full force, ſtrength, and effect, not in the leaſt te- 
verſed, ſet aſide, paid off, annulled, ſatisfied, or diſ- 
charged; and this he is ready to verify by the ſaid te- 
cord; wherefore he prays judgment, if the ſaid C. 
ought to have or maintain his aforeſaid action thereof 
againſt him, Cc. J. Morgan. 
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that the ſaid V. ought not to have his aforeſaid action 
thereof maintained againſt them, becauſe they ſay, 
term, in 


that the ſaid VJ. heretofore, to wit, in 


year of the reign of his preſent majeſty, 


the 
impleaded the ſaid J. and W. in his majeſty's court 


before Sir James Eyre Knight, and his companions, 


then his majelty's juſtices of the bench, at We/lmin/ter 


in the county of Middleſex, in a certain plea of debt, 
for 800]. of and upon the ſaid identical writing obli- 
gatory in the ſaid declaration mentioned; and ſuch 
proceedings were thereon had, in the ſaid court of the 
bench aforeſaid, in that plea; that the ſaid V. after- 


wards, to wit, in that ſame term, in the 


year 


aforeſaid, by the conſideration and judgment of that 
court, recovered in the ſaid plea, againſt the ſaid F. 
and . his debt aforeſaid, and alſo 51. which in the 
ſaid court of the bench aforeſaid, were adjudged to 
him, for his damages which he had ſuſtained, on oc- 
caſion of the detaining of the ſaid debt, whereof the 
ſaid J. and V. were convicted, as by the record, and 
proceedings thereof, ſtill remaining in the ſaid court 
of the bench aforeſaid, at //z/min/ter aforeſaid, more 
fully appears, which ſaid judgment {till remains in its 
full force, ſtrength, and effect, not in the leaſt reverſed, 
{et aſide, paid off, ſatisfied, or diſcharged; and this they 
the ſaid F. and V. are ready to verify, by the ſaid re- 
cord; wherefore they pray judgment, if the ſaid V. 
ought to have his aforeſaid action thereof maintained 


againſt them, Ec. 


J. Morgan. 


307 


If an action be brought in this court, on a judgment Ive on nul tiel 
recovercd in C. P. and defendant plead nul fiel record, c-. 
there muſt be a certiorari iſſue from this court, to the 
court of common pleas, to certify the record ; this 
court cannot order the proper officer of the common 
pleas to attend with it. 2 Burr. 1034. Hewſon v. 


Brawn. 


So if debt be brought on a judgment in an inferior $0 if debt 


court in K. B. and ul tiel record pleaded, 


be a certiorari to the proper officer to certify. Bro. 


V. M. 244. 


If it be on a recovery in a county pala- 


une, there ſhall be a writ to the chamberlain to certify. 
Clift. 148, But if debt be brought in the C. P. on a 
Judgment in the king's bench, and defendant plead 
nul tiel record, there muſt be a certiorari out of the 


X 2 


court 


there ſhall brought on a 


judgment in an 
inferior couits 


308 


— 922 
== 6 


bs Ge —S SS. 


- - | S-*.. mY - - x 

= + i : 2 0 2 3 2 þ , — 0 0 2 whe 
2 —— = — — — 2 I * * 
4 x: 28 * 2 4 x _ 2 — 0g — 2 
89 5 RE = _—_—_ 


A 


adminifravit. 


* 
* — 
= _— > 
— 


——— ————— 
2 rk CI N * 
3 * 2 


— 
— — 11 a 
> wy — 


K =_ — — 
ad r * 822 
a o a » . - * 
ͤ——a— — . — cd 4 — i s - * 
— — — — K—— 
y eo 4 < T 
ä 2 . 
A * — 


1} Plea of hank. 
4 ruotcy in the 
detendant. 


Plea of non aſ- 
ſfumpfi',andpleneand defends the wrong and injury, when, Oc. and 


' ſays, That the ſaid B. C. in his lifetime did not un- 
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court of chancery to ſend the record thither, which 
may be ſent into the C. B. by mittimus. Cro. Car. 297, 


Lutterell v. Lea. 
And-the ſaid James, by J. M. his attorney, comes 


dertake or promiſe, in manner and ſorm as the ſaid 
John hath above thereof complained againſt him; and 
of this he puts himſelf upon the country, &c. And for 
further plea in this behalf, by leave of the court here 


for this purpoſe firſt had and obtained, according to the 


form of the ſtatute in ſuch caſe made and provided, 
the ſaid James ſays, that the ſaid John ought not to 
have or maintain his aforeſaid ation thereof againſt 


nim, becauſe he ſays, that he hath fully adminiſtered 


all and fingular the goods and chattels, which were of 
the ſaid B. C. deceaſed, at the time of his death, and 
which have ever come to or been in his hands to be 
adminiſtered, to wit, at London aforeſaid, c.; and 
that he the ſaid Fames hath not, nor, on the day of 
exhibiting the bill of the ſaid 7%n, or at any time 
fince, had any goods or chattels which were of the ſaid 
B. at the time of his death, in the hands of him the 
ſaid James to be adminiſtered ; and this he the ſaid 

ames is ready to verify; wherefore he prays judgment, 
if the ſaid John ought to have or maintain his aforeſaid 
action thereof againſt him, Wc. H. Ruſſel. 

Says that the ſaid A. ought not to have or maintain 
his aforeſaid action thereof againſt him, becaule he 
ſays that he the ſaid C. after the making of the ſaid 
ſeveral promiſes and undertakings in the ſaid declara- 
tion mentioned, and before the exhibiting the bill of 
the ſaid A. to wit, on the —= day of , in the 
year of our Lord 1796, at Landon aforeſaid, Cc. be- 


came a bankrupt within the intent and meaning of the 


ſeveral ſtatutes concerning bankrupts ; and that the 
ſeveral cauſes of action aforeſaid, in the faid declaration 
mentioned, accrued, and each and every of them did 
accrue to the ſaid A. B. before ſuch time as he the ſaid 
C. fo became a bankrupt, to wit, at London aforeſaid, 
Sc. and of this he puts bimſelf upon the country, &c- 
This plea need not be ſigned by counſel, becauſe 
not a ſpecial plea. Leigh gui tam v Bonteiro, 6 Terr 
Kep. 496. and of courle nced not be fed. 8 
| J 
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By Hat. 5 Geo. 2. c. 30. ,. 7. The bankrupt may 


plead this-plea generally; and it muſt concludg to the 
country. Vide 1 Peere I. 249. 10 Med. 160. 

[f a judgment or matter of record of the ſame court 
be pleaded, the party pleading the ſame muſt on demand 
give a nate in writing of the term and number-roll whereon 
ach judgment or matter of record is entered and filed, or 
in default thereof the plea is not to be received. N, on 
R. Trin. 5 and 6 Geo. 2. Vide Carth. 453. 517. foc 
motion that the plea may be rejected. 


22 moving to abide by Plea. 


If the defendant plead a ſpecial plea, as a judgment 
recovered in another court for the ſame cauſe, or ſuch 
2 plea as you think he will not abide by, you may move 
the court for him to ſtand by ſuch plea, or plead ſuch 
other inſtanter as he will ſtand by, which is done by 
motion in cart; if to plead on the morrow, that may 
be done by a counſel's hand being ſigned ; take the 
latter to the clerk of the rules, (the former is handed 


up in court,) in either caſe he draws up the rule, pay" 


him 5s. counſel 10s. 6d. make copy, and leave it 
with defendant's attorney, or at his houſe. 

When the court doth order one to plead forthwith, 
he ſhall plead in ſuch convenient time after as the court 
ſhall judge reaſonable ; but if it be in/anter, then he 
muſt plead the ſame day. 2 Lill. P, R. 372. It is now 
ſettled to be within 24 hours after rule ſerved. Price v. 
Hodgſon, E. T. 35 Geo. 3. 

A judge at his chamber, in vacation time, may make 
an order, that the defendant ſhall plead ſuch a plea as 
he will ſtand by. 2 Burr. 781. Foſter v. Shaw. 

[f it be towards the end of the term (that the plaintiff 
may have ſufficient time to give notice of trial), the 
court will order the defendant, if he will not abide by 
his plea, to plead another in/taztly, provided always that 
the time allowed by the common rule to plead be ex- 
pired : and the practice is the ſame with regard to fri- 
volous demurrers. NV. on Rule T. 5 & 6 Ges. 2. 

If a plea has been pleaded, and the plaintiff obtains 
a rule or order of a judge, that he plead ſuch other as 
the defendant will abide by, the defendant may either 
ltand by the plea pleaded, or plead ſuch other within 
the time limited by ſuch rule or order, but he can only 

X 3 plead 
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If 2 judement, 
&c. be pleaded of 
ſame court, 


When to plead, 


In caſe of a dila- 
tory plea or fri- 
volous demurrer, 
the court will 
orcer defendant 
to ſtand by it, or 
plead inſtanter, 


If he plead a 
new plea, it can 
only be the ge- 
neral iſſue and 2 
ſet- off. 
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plead the general iſſue and a ſet-off after ſuch rule or 
order. Hare v. Lloyd, 1 Term Rep. 693. 

The coſts of this motion are allowed, whether the 
defendant plead a- new or not. I have this from the 
maſter. 


Of friking out Special Plea, waiving and adding Pleas, 


When the paper book is delivered to defendant's at. 
torney, he may, (unleſs the rule for abiding by his plea 
be obtained previous,) within the time limited by the 
rule for the return, ſtrike out the ſpecial plea, and 
plead the general iſſue; or, if the defendant demur 
ſpecially, and the book be made up, he may, within 
the time, firike that out, and plead the general iſſue. 

Cannot waive The defendant cannot warve the general iſſue, and 


the general iſſue inſtead thereof give a ſpecial plea or demurrer, nor can 
or general de- 


' 
co cn he waive a general demurrer, and give a ſpecial demurrer 
But if ſpecial he or ſpecial plea. N. on R. T. 5 & 6 Geo. 2. 2 Str. bo. 
* may. Law v. Law. But if a ſpecial plea or ſpecial demurrer | 
3 be given in, and the book is made up, and delivered 0 
7 to the defendant's attorney, he may ſtrike out the ſpe- 
17 cial plea or demurrer, and return it with the general | 
19 And may demur 7//ue, or general demurrer. bid. And though he is c 
2 tothereplication, tied down by a rule of court, or an order to plead a 
5 iſſuably, and take ſhort notice of trial, and the plain- c 
f tiff replies, yet he may demur to the replication, if f 
F there is good cauſe without breach of the rule or order, 0 
+» but not otherwiſe, Str. 1185. Dewey v. Sopp. 
1 If general ifſue But if the general iſſue be pleaded by miſtabe, the p 
bo be pleaced by court, on afhdavit of facts, will permit detendant to " 
1 — withdraw it, and plead a juſtification. 1 Wilſ. 254. 
j So in C. P. Barn. 346. 2 Wilſ. 204. 1 Black. Rep. 
le without notice If the general iſſue be pleaded by miſtake, without 
of ſer-otf, a notice of ſet-off, the court will give leave to with- 
of draw ſuch plea, and order it to be delivered again, 
1 with the notice of ſet-off. 2 Str. 1267. Blackburn v. 
Wo Matthias. 7 
A plea maywith Leave has been given to add a plea after iſſue joined, 
leave be added. though two terms have elapſed. 1 Vilſ. 223. Waters to 
v. Bovell. of the 
* 5 If a rule be ſerved to abide by plea, the defendant the 
4 "OY can only plead the general flue: 14 Term Rep. 693. ſer 
to which he may add a notice of ſet- of. 694. Cockran Wi, 
v. Robertſon. fer 
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It ſeems there have been many inſtances of leave 17 ples be with- 
being given to withdraw plea pleaded, and replead with de. 
a juſtification, where the court can prevent the plaintiff 
from ſuffering any inconvenience by it, as by obliging 
the defendant to take ſhort notice of trial, and if there 
be a verdict for the plaintiff to let him have judgment 
of the term. Per Cur. Taylor v. 7eddrell, 1 Wilſ. 254. 

Leave was given to withdraw non eſt factum, and to Stat. of gaming. 
plead the ſtatute of gaming, the attorney conceiving 
the ſtatute might be given in evidence-on the nn e 
factum. Tefferys v. Walter, 1 Will. 177. 

Nil debet pleaded, and after demurrer, leave was 9 — 

iven to withdraw it, and plead it again with a ſpecial be e 
hs Meard v. Philips, 2 Str. gob. , 1 — 

Ni debet pleaded to a bond for performance of co- Pia waived after 
venants, after joinder in demurrer, on defendant's con- Jvinver in de- 
ſenting to put plaintiff in ſame condition as if he had“ erf. 
pleaded right at firſt, court permitted him to waive his 
plea, and plead performance of covenants. Herbert v. 

Griffiths, 2 Str. 1181. 

A replication was permitted to be withdrawn, and Replication per. 
leave given to reply de novo after fix terms elapſed; the Miner to be 
caſe was, that the plaintiff had (by miſtake of former fix terms. is 
attorney) traverſed a leaſe under which he himſelf 
claimed. Alder v. Chip, 2 Burr. 755. This was con- 
ſidered as an amendment to prevent the defacing and 
obliterating the roll. | 

But court refuſed, after a voluntary nonſuit, to give After voluntary 
plaintiff leave to reply de novo, that a latitat iflued nonſuit. 
within ſix years. Hutchinſon v. Brice, 5 Burr. 2692. 

For more, ſee title Amendment. 


Replication. 


How to compel Plaintiff to reply, &c. 


THERE is no time fixed upon for replying to the No time fixed 
plea, Qc. the party who is to do the act applies for replying, &e. 
to the maſter for a ſpecial rule for that purpoſe, and if 
tne plaintiff does not file his replication, &c. within 
tne time limited, which is four days excluſiuve after the 
ſervice of the rule, judgment of nonpros may be ſigned 
without a demand made of ſuch replication, &c. as the 
ſervice , the rule is deemed a demand of itſelt. 
> 4” If 
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Tf def-ndant 
neglet, 


So if plaintiff 
neglect. 


Sunday, &c. 


1 To compel 
bl | plaintiff to 
1 reply. 


il + Tf forr terms 
| elapſed, 


Notice, 


Rejoin. 


4 It defendant does 
[ not rejoin, 


REyLICATION. 


If the defendant on the other hand neglect to rejoin 
or rebut, when ſerved with the rule, the plaintiff may 
ſign his judgment on the expiration of the rule, 

So if plaintiff does not ſurrejoin or ſurrebut within 
the time limited, the deſendant may ſign judgment of 
nonpros. | 

Sunday, or any Holiday on which the court doth not 
ſit, if it be not the /a/? of theſe fer days, is to be 
reckoned a day within thoſe rules. N. on R. T. 1 Ges. 2. 

To compel the party to rep/y, Wc. get a rule from 
the maſter entered on the back of your laſt proceeding, 
viz. plea, replitation, &c. take fame to the clerk of the 
rules, whoſe clerk enters it; pay 1s. 109. then ſerve 
copy on plaintiff's attorney, naming the cauſe, thus: 
„% Doe v. Roe, Saturday, next after, &c. to reply, 
tc entered,” If the replication, Sc. is not filed or de- 
livered, as the caſe happens (if ſpecial, at the clerk of 
the papers, if to a general plea, to the attorney), then 
when rule is expired, ien judgment of nonpros; for 
which ſee title Nonpres. | | 

If a cauſe hath continued four terms without pro- 
ſecution before iſſue joined, each party ſhall have a 
term's notice to reply, rejoin, c. unleſs the cauſe 


| hath been ſtaid by injunction or privilege ; and ſuch 


notice muſt be given before the Sign day. 2 Str, 
1164. © | „„ 


giving a rule te reply, Ec. the rule is to be given by 
the maſter, the day after the term is expired, and to be 
entered with the clerk of the rules, before ſervice. 

Rule to reply, rejoin, Sc. may be given at any time 
in term time, or within teen days after the term. 

A replication was, by leave of the court, withdrawn 
ſix terms after filed. 2 Burr. 756. Alder v. Chip. 

If you want time to reply, Sc. you may have a ſum- 
mons for that purpoſe. 

Proceed in the fame way to urge defendant to rejoin, 
plaintiff. to ſurrejoin, and ſo on, until iſlue be joined. 

If defendant do not rejoin, the plaintiff may ſtrike 
out the previous pleadings, and enter judgment as for 
want of a plea; for it is conſidered as an abandonment 
of the plea. Petrie v. F;:zroy, 5 Term Rep. 152. 

The caſe of Thomſin v. Ryal, 4 Term Rep. 195. 
ſtated in Sell. 369. is on a paper boot, and not on a rule 
to reply, | he four days to reply, &c. is four days ex- 

| cluſive, 


The notice ſhould be, that you intend to proceed by - 


 -- — a 


REPLICATION. 


cluſroe, 2nd judgment cannot be figned till the after- 
noon of the fifth day after the rule ſerved ; 2s if ſerved 
on the 6th, judgment cannot be ſigned till the Iich, in 


the afternoon. 


Paper B 00s. 


PAPER Books are the iſſues in law upon ſpecial Def aitios. 

pleadings, made up by the clerk of the papers, who 
is an officer appointed by the court for that purpoſe. 
And ſuch clerk, in all copies of pleas and paper books 
by him made up, ſhall ſubſcribe to ſuch paper books 
the names of the counſel who have ſigned fuch plea, as well 
on the behalf of the plaintiff as of the deiendant ; and 
that in all books to be delivered to the juſtices of this 
court, the names of the counſe] who ſhall fien thole 
pleadings, as well on the part of the plaimiff, as on 
the part of the defendant, ſhall! be written under thoſe 
books by the clerks or attornies who ſhall deliver thoſe 
books. R. E. 18 C. a. 

In caſe of ſpecial pleading, the book muſt be delivered When the ie 
to detendant's attorney, and if returned, then, and not —_— ſaid to 
before, the iſſue upon the pleadings are joined; for Jed. 

, P 8 J for 
then both parties are agreed on the determination of the 
matter in queſtion, ide 2 Till. Pratt. Reg. 113. 

In what caſes the attornies may make up the iſſue, 
vide title Iſue. 

Tueſdays and Fridays are called ſpecial paper days, Wr 
hecaule the court goes into the paper, before they * 


enter upon motions. 
Ia all ſpecial piez !ings where the plaintiff takes iſſue In what cafes 


upon the defendant's pleading, or traverſeth the ſame, Paper _ may 
© MAI e up; 


; : ; 
or cemurs, fo as the defendant is not let in to alledge without giving a 
any new matter, there the plaintiff may make up the rule to rejoin, 
paper book without giving a rule with the ſecondary to 
rejoin, otherwiſe a rule muit be given. MN. on Rule 
Trin. 1 Geo. 2. | 

Uo £2 

here the clerk of the papers made up the book A, to cots, if 
on a replication to a plea of fet-off, and which was defendant does 
celvered to defendant's attorney, who did rot return de, rerurs * k, 


and plain tiff does 


fame, — The plaintiff afterwards gave notice of trial, at gn jug. 


made up the record,” and countermanded ſame.— The ment, 


maſter dilallowed the colts of the record and briets, as 
alſo 


_ 


How to make 
up paper book, 
if the action be 
in caſe. 


Payment of the 
book to clerk of 
the papers. 


Judgment can- 
not be ſigned for 
non-payment of 


paper book, 


PAPER Books. 


alſo the notice of trial, and ſaid plaintiff ſhould have 
ſigned his judgment for want of book being returned. 
— But had the plaintiff joined the iſſue on defendant' 
rejoinder, he might then have gone to trial, if he thought 
proper, inſtead of ſigning the judgment, and would 
have been allowed the cofts. 


Flow to proceed to make up the Book, 


If a ſpecial plea be left in the office, that is, ſuch x 
one as plaintiff can take iſſue on, make a copy of the 
declaration on unſtampt paper, and carry it to the 
clerk of the papers Symond's Inn, who will, if the te. 
plication be of courſe, draw ſame, and make up the 
paper book forthwith; and give this rule thereon, 
«© Unleſs the defendant receives this paper book, and returns 
&« the fame on (naming the day) to be enrolled, let a writ 
« be made,” which is four days, excluſive of the day 
you deliver it; pay him 8d. per ſheet for the whole 
book, and 4d. per ſheet for all the pleadings ſubſequent 
to the declaration, beſides ſtamps, which book keep a 
copy of, and deliver to defendant's attorney; if his 
plea concludes to the country, and the plaintiff joins iſſue 
thereon, you may give notice of trial on the back of 
the paper book, on the delivery. If the defendant's 
attorney does not return it in time, (no payment for 
the pleadings is requiſite,) ſign judgment the ſame 3s 
if no plea had been delivered, and execute an inquiry; 
the ſame notice which was given for the trial ſhall 
ſerve for the inquiry; but give notice that ſuch inquiry 
is to be executed on ſuch a day, at ſuch an hour and 
place; as for inſtance, “ at the ſheriff”s office, Cs. 
« between the hours of 10 and 12 in the forenoon. If 
he return the paper book, then proceed to trial as in 
other caſes, 

The defendant did not pay for the paper book on 2 
plea of non aſſumpſit and tender, plaintiff ſigned judg- 
ment. Motion to ſet it aſide. Lord Kenyon, We 
have had a conference with the judges of the C. P. 
and they all agree with us in thinking that the rule 
(Hilary term, 35 Geo. 3.) eſtabliſhed here, and which 
has been adopted in that court, ought to be general, 
Rule abſolute. Fuller v. Oſborne, 6 Term Rep. 477. 
Vide for rule title Iſue. 


H:w 


=— 
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PAPER Books. 


Hiw ta proceed on a Plea of Judgment recovered, in the 
Common Pleas. 


If it be not an iſſue on which you can go to trial, 
viz. an iſſue on a replication of n#/ fiel record, to a plea 
of a judgment recovered, and the defendant returns 


the book without ſtriking out any of the pleadings, 


get the maſter to give on the paper book “ a rule to 
« produce the record, which is a four day rule, enter 
it with the clerk of the rules, pay 18. 10d. a copy of 
which is ſerved on defendant's attorney; this done, 
enter all the proceedings on the roll exactly as they are 
in the paper book: firſt entering the term, then warrants 
ef attorney for plaintiff and defendant, docket the ſame, 
carry it to the treaſury chamber, and file it; on the 
day mentioned in the rule for defendant to produce the 
record, go to Meſtminſter, beſpeak the roll at the 
treaſury to be brought into court, and give paper book 
to one of the criers, who will call defendant three 
times “ to produce the record or he tbill be condemned.“ 
Pay in the whole 48. 6d. The matter marks on the 
fide of the roll the defendant hath not produced the re- 
cord,” which is ſigning the judgment, give notice of 
inquiry, and proceed to execution. But if it be in 
debt, a rule muſt be given for judgment, which ex- 
pires in four days excluſive, ſign judgment on a double 
half crown*, beſpeak the roll of Mr. Edge, to be 
brought to the maſter's, he will tax the coſts and mark 
them on the roll, pay 38. 6d. then ſue out execution. 


How to proceed on the Return of the Book, and Demurrer 


filed. 


If defendant returns the paper book, and indorſes 
thereon © that he has flruck out the rejoinder,” (which 
he may do,) and left a demurrer in the office, take 
paper book to the clerk of the papers to have the de- 
murrer and joinder added thereto, deliver the book 
again to the attorney (which 1s now called the de- 
murrer book), and he muſt return the ſame in © zwenty- 
four b:urs,” or ſign judgment, which is done as if no 
plea had been pleaded. But if he return the book in 


ume, and pay for ſame, enter on the roll the term, 
warrants of attorney, and the memorandum as far as 
tne cauſe of action; take it to the clerk of the judg- 
ments, he will enter it, then give a brief to counſel, 

with 
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On ſetting cauſe 
gown for argu- 
ment, the term 
and No. of the 
roll to he pro- 
duc ed to the 
clerk of the 
pepets, to ſhew 
vou have mace 
the entry at the 
jodzimeat office, 


Draw up rule fer 
judgment. 


If in debt. 


PAPER Books. 


with inſtructions to move for a cenſilium, (that is,) x 
day appointed to argue the demurrer, which is ſigned 
only, pay 10s. 6d. take the roll to the clerk of the 
papers, who will mark it “ read,” pay is. 6d. and he 
will ftgn his initials on counſel's brief; go to the clerk 
of the rules, give him the brief, and he will draw up 
the rule, pay him 4s. 6d. then return to the clerk of 
the papers, and he will fet down the cauſe, pay 1s, 
Serve copy of rule on defendant's attorney. Then 
plaintiff's attorney proceeds to make two copies of 
the demurrer book for the chief juſtice and ſenior 
judge, and the defendant's attorney ( may if he pleaſes, 
and which he uſually does, / for argument.) makes two 
copies tor the two other judges, (no ſtamps are requiſite.) 
on brief paper. They aie to be delivered by both 
parties two days before argument, pay the clerks 25. each, 
If the defendant's attorney neglects to deliver his before 
eight in the evening (two days before argument), then 
the plaintiff's attorney delivers the. uus for him; and 
in this caſe the defendant cannot be heard. If there 
is an argument, a copy is to be made for counſel, fee 
diſcretionary on each ſide; but if no argument, then 
the plaintift's attorney having delivered the four bouks 
to the judges, delivers a copy alſo to his counſel, with 
a fee of one guinea indorſed thereon, to move for judg- 
ment, naming the day appointed for hearing, and in— 
forming him that the defendant has delivered no books; 
or putting on the brief, No argument. On the day ap- 
pointed attend the court, and pay the criers four ſhil- 
lings. In the evening go to the clerk of the rules, 
draw up the rule for judgment, pay 48. and if the ac- 
tion be in caſe, take a treble penny ſtampt paper, enter 
thereon the memorandum, and carry it to the clerk 
of the judgments, who will fign judgment thereon, 
pay him 69. then give notice of executing a writ of 
inquiry, and proceed therein as under title Judgment 
by Default. | 

It the action be in debt, then ſtamp the rule for 


judgment with a double halt crown, and proceed to tax 


the coſts, firſt beſpeak the roll from the treaſury, if 
carried in, to be at the maſter's, if not, enter all the 
proceedings thereon yourſelf, and the maſter will mark 
the roll, pay 38. 6d. then take out execution. No 
rule for judgment is given after argument on demurrer 


in debt, for the court will not ſuffer any one to tell 
10 them 


PapER Books. 


them that the judgment they gave on mature delibera- 
tion is wrong. But otherwiſe in caſe of judgment by 
default, Str. 425. Edwards v. Blunt. 


Special Notes reſpecting Paper Books. 

W here the plaintiff, upon any pleading of the de- 
ſendant, tenders an iſtue, and the paper book is made 
up and delivered with notice of trial, and the defendant 
ſtrikes out the /militer, and returns the book with a 
demurter, it judgment be given for the plaintiff on the 
demurrer, the ſame notice which was given for the 
trial of the iſſue on the paper book, ſhall terve for exe- 
cuting the writ of inquiry, but then the plaintiff ought 
to give notice of the hour and place of executing the 
inquiry. N. on K. H. 8 Ges. 1. 

Upon the delivery of any paper book, wherein an 
iſſue is joined, and notice of trial given on the back of 
the book, if the ſame be afterwards waived, and the 
general iſiue given, the notice which was given for the 
trial of the ſpecial iſſue, ſhall ſerve for notice of the 
general iſſue. N. on Rule Hil. 8 Geo. 1. 

If a paper book be made up and delivered in term 
time, or within ſour days excluſiue after the term, with 
a rule given thereon, by the clerk of the papers, for 
bringing the ſame book to be enrolled, and defendant's 
attorney doth not, within four days after the delivery 
thereof, bring back the book, and join with the plain— 
tif in the ſpecial iſſue or demurrer made up, or waive 
his ſpecial plea, and give the general iſſue or demurrer 
to any ſpecial iſiue tendered, judgment may be figned 
and entered, as if no plea had been pleaded. N. on R. 
Trin. 1 Ges. 2. 

it ſeems by the courſe of the office, the paper book 
in a cauſe in London or Middleſex cannot be made up 
with the uſua] tour day rule to return it, unleſs the ſame 
te mais up and taken from the office within four days from 
the end of the term. But | take it, if the defendant is 
under terms of taking ſhort notice of trial for the ad- 
Hornment day, and he delay filing his plea, he is 
bound to return the book ſo that the plaintiff may go 
iO trial according to the terms of the order, although 
tie rule be contrary. 

Ihe courſe of the office reſpecting making up the 
paper book in country cauſes is, that the book may 

be 
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be made up with the uſual rule to return ſame at any 
time previous to the end of the aſſizes. 

At aſſizes. And if it be an iſſue to be tried at ſuch aſſizes, the 
defendant's attorney ſhall deliver it back within fur 
days after the delivery, and join in the ſpecial iſſue, or 
give the general iſſue, and take notice of trial, or elſe 
the plaintiff's attorney may ſign judgment by default, 
as if the defendant had not pleaded. But in all caſe, 
if the plaintiff's attorney accept the book after the 
limited time, he cannot ſign judgment. N. on R. 7. 
I Geo. 2. 

On a rule to re- "The caſe of Oxley v. Bridge created much confuſion 

8 _ in the practice, by the court's determining, that de. 

abe een +2: fendant had until the office opened to return the book, 

delay till tbe although the rule expired the preceding evening, by 

1 NG TIM which the cefendant got the term of the plaintiff, 

Is plaintiff may en PDougl. 67. But in Trin. term 1779, it became the 

1 judgment, object of a ſecond inquiry, and the caſe was this: 

1 Action on bond, plea, judgment recovered. Replica. 

13 tion, nul tiel record, the book was delivered with the 
bs uſual four day rule. The book was not offered to be te- 

Fi turned till the morning of the 255 day before the opening 

3 ef the «office, when the plaintitt refuſed to receive it, and 
immediately ſigned judgment, and took out execution, 
| Rule to ſet the proceedings aſide for irregularity. 
| The maſter certified, that ſtrictly the plaintiff was en- 

. titled to ſign judgment, i the paper book was nat re- 

1 turned on the evening of the fourth day, although it is 

= very common indulgence to allow him till the next 

5 morning. Lord Mansfield was clear, that a judgment 
entered up agreeably to what the maſter had certified 
to be, in ſlricineſs, the practice of the court, could not 

be ſet aſide for irregulatity. Rule diſcharged. Haſelar 
v. Anſell. Dougl. Rep. 197. 

Same doctrine. T he rule expired Saturday, paper book not returned 
till the Monday morning before the opening of the 

| office, when plaintiff refuſed to receive it, and imme- 

vx diately ſigned judgment: Court held the judgment 

I'S regular. Thom ſon v. Ryal, 4 Term Rep. 195- 

Book not deli- The book very often is not delivered the ſame night 

vered ſame night the clerk of the papers delivers it out; in that caſe, the 

obrrine mom defendant has four days after delivery to deliver it back, 
papers. viz. one day incluſive, the other excluſive; as if de. 


livered the ſixth, it mult be re-delivered the wo. ; 
2 


at any 
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That in every caſe where the plaintiff ſhall conclude 
to the country upon the defendant's plea, and ſhall 
give notice of trial of the iſſue upon the paper book, 
and thereupon the defendant to hinder the trial of the 
iſſue ſhall demur in law upon the replication or plea of 
the plaintiff, and the plaintiff ſhall join in ſuch de- 
murrer, and thereupon ſhall obtain judgment, the at- 
torney for the defendant ſhall be obliged to accept of 
notice of executing a writ of inquiry of damages, from 
the time of notice of trial given upon the paper book as 
aforeſaid. R. Hil. 8 Geo. 1. 

It is ſaid in N. on R. Trin. 1 Geo. 2. if the paper 
book be of an iſſue in fact, the four days for keeping 
the book are accounted exclulive; if a demurrer, or 
iſſue in law, the four days are incluſive ; but there is 
no ſuch diſtinction; four days excluſzve of the one day, 
and including the other, in both cales, 


Demurrer. 


[JEMURRER, in law, is a kind of pauſe or ſtop 

put to the proceeding of any action, upon ſome 
dificult point which muſt be determined by the court, 
before any further progreſs can be had in it. In every 
action, the controverſy is either as to fact, or as to law; 
the firſt, decided by the jury; the ſecond, by the judges. 
If the plaintiff's declaration be not ſufficient in law, as 
by not aſſigning any ſufficient treſpaſs, then the de- 
tendant demurs to it; if on the other hand the defend- 
ant's plea be invalid, the plaintiff may demur in law to 
the plea, and ſo on in every other part of the proceed- 
ing, and to try the iflue, the other party joins in de- 
murrer, For this purpoſe a demurrer book is made 
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Where the 
plaintiff con- 
cludes ad patriam, 
and defendant 
demurs, he ſhall 
accept notice of 
inquiry. 


Rule to be four 
days excluſive, 


Definitions 


up, containing all the proceedings at length, which 


are afterwards entered on record on a roll of the term it 
is jeined, and copies thereof, called demurrer books, 
are delivered to the judges two days before the day of 
argument. 

By ſtat. 27 El. c. 5. after demurrer joined and en- 
tered in any action or ſuit, in any court of record, the 
judges ſhall proceed and give judgment according as 
the very right of the cauſe and matter in law ſhall ap- 
pear to them, without regarding any imperfection, de- 
tect, or want of form, in any writ, return, plaint, de- 

claration, 


For theſe cauſes 
there muſt be a 
ſpecial demurrer, 


DemuRRER. 


320 
ciaration, or other pleading, proceſs, or courſe of proceid. 
ing whatſoever, except thoſe only which the party de. * 
murring hall ſpecially and particularly ſet dawn and an- fi 
preſs, together with his demurrer. 
So for theſe. No advantage or exception ſhall be taken of or for = 
an immaterial traverſe, the default of entering pledge K 
upon any bl or declaration, the default of alledging . 
the profert in curia of any bond, bill, indenture, or other a 
deed, mentioned in the declaration or other pleading, a 
or of letters teflamentary, or letters of adminiftratinn; 
the omiſſion of vi et armis or contra pacem, the want of 
averment of hoc paratus e werificare, or hoc paratus iff 
verificare per recordum, or not ailedging prout patet per on 
recordum ; but the court ſhall give judgment according = 
to the very right of the cauſe, without regarding any | 
| ſuch imperfec&tior.:, omiſſions, and defects, or any rs 
1 other matter of i!» nature, except the ſame ſhall be 185 
1 ſpecially and particularly tet down and beton for cauſt Te 
F' of demurrer, ſo as ſufficient matter appear in the 7 4 
| pleadinys upon which the court may give judgment, 7 of 
4 according to the very right of the cauſe, though it will 
1 might have been ſubſtance before the ſtat. of. queen 50 
1 Eliz. 4 Ann. c. 16. 0 | 
14 Since theſe ſtatutes, the party on a general demurrer 29 
bl | may take advantage of defects in ſubſtance, and there- on 
Fi tore if the detefts be not clearly of that nature, it is 26 
89 ſatelt to demur ſpecially; in which caſe, he may not . 
. only take advantage of ſuch defecte, but alſo of any 1 | 
5 others that are ſpecially ſet down. Tidd, 443. 44 
, 1 A demurrer is either general or ſpecial; general where mY 
ö Ipecial, no particular cauſe is alledged; ſpecial, when the parti- Hl 
, cular object is pointed out, and inſiſted upon as the If de 
N cauſe ot demutrrer; and that as a general demurrer Ard 
confeſſes all ſuch matters of fact as are ſufficiently pleadea, p, 
Heb. 233. ſo he that demurs ſpecially, can take no ad- * 
vantage of any ober matter of form than what is expreſſes wks 
| therein; but he may of any other matter of ſubſtance. nay e 
i Co. Lit. 72. 10 Co. 88. M7 
| A man who demurs generally, ſhall take advantage fa; 
of all matters which are requiſite to ſhew a good 8 
right or title in the plaintiff. Plow. Com. 6b. 4. Will 
Hob. 301. Fe the 2 
ÞF Tbree counts, if It there be three counts to the declaration, to which * 
| one be good, there is a general demurrer, if any one of the counts be roll 5s 
EIA. good, judgment mult be for the plaintiff, if ſuch count h 


can = 
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can be joined with the other two. The Duke of Bed- 


fard v. Alcock. 1 Wilſ. 252. 


But if a plea or replication which is intire be bad 
in part, it is bad for the whole. 1 T. Rep. 40. 3 . 
Rep. 374. 1 Salk. 312. 

efendant cannot demur to a declaration, becauſe 
it ſays he was ſummoned, inſtead of attached, without 
praying ozer. Rep. Temp. Hard. 189, 


How to proceed to Argument. 
To proceed to argument, get a roll, and enter war- 


rants of attorney for plaintiff and defendant, then the 


whole proceedings thereon, as delivered; and of that 
term, docket it, take the ſame with a motion paper for 
a concilium (ſigned by counſel, fee 10s. 6d.) to the 
clerk of the papers, who will mark the roll © ,,“ 
pay him 1s. 6d.z and he alſo marks the brief: 
take ſame to the clerk of the rules, he will draw up 
the rule for argument, pay 4s. 6d.; then return to 
the clerk of the papers again, ſhew the rule, and he 
will enter the cauſe for argument, pay 1s. The rule 
for a concilium is to be ſerved on the defendant's attor- 
ney. In caſe of argument, two copies of the demur- 
ter book are to be made, and delivered to the judges 
two days prior to the day of argument by the plaintiff, 
one to the chief juſtice, the other to the ſentor judge; 
the defendant delivers alſo tus to the other tue pudges, 
pay clerks 28. each. The plaintiff, if defendant does 
not deliver his books over by eight in the evening tue 
days before argument, may deliver the other two for 
bim. R. MH. 17 Car. 1. MN. on R. E. 2 Fac. 2. 
If defendant neglects to deliver the books to the judges 
in time, he cannot now be heard. 
; P;evious to the day of argument, give brief to coun- 
*! with what fee may be thought proper, but if no ar- 
$\ment, one guinea, who will move for judgment 
pay criers 48. 

. . Formerly the books were to be delivered 
ſeur digs before argument. R. E. 2 Fac. 2. 


in tne evening go to the clerk of the rules, who 17 28 ion be in 
Win Craw up the rule for judgment, pay 4S.; and if debt. 


le action be in debt, ſtamp it with a double half- 
crown ſtamp, then proceed to tax the coſts; if the 
dals Carried in, beſpeak it firſt of Mr. Edge, to be 


brow 1 1 
2:012%t tothe maſter; if not, enter the final judg- 
ment 


23 


———— 
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If in caſe. 


Cavſes for ar- 
gurent, when 
to be entered 
aid argueds 


Paper days. 


On a general de- 
mu rer, the 
plaintiff's at- 
torn*y may 
make up book, 


Iſſue money, 
5* Rule, 333 


General dewur- 
rei to be ſigucd. 


Oonnot waive 
generell iff-e and 
gie 2p50122 plta. 


DzuugRzR 


ment thereon, and take it with you; pay the maſter 
35. Gd. for taxing the coſts, then take out execution. 
In debt, no rule for judgment is given. 

IF the action be in caſe, and judgment for the plain. 
tiff, the maſter marks on the roll“ judgment for the 
plaintiff;”” draw up the rule, then give notice of in. 
quiry, and proceed as in other cales of judgment by 
default, 

Ordered, that all ſpecial cauſes to be ſet down by the 
clerk of the papers, ſhall be entered at leaſt four day, 
excluſive of the day of argument; of which notice ſhall 
forthwith be given to the attorney or ageut on the 
other fide (centra 2 Str. 1242.) ; and to be argued in 
the order the ſame ſtand entered; and ſhall not be ad. 
journed, unleſs the court for reaſonable cauſe, verthed 
by affidavit, upon application to be made by either of 
the ſaid parties, their attorney or agent, at leaſt f 
days before the day of argument, otherwiſe order; that 
all ſuch cauſes remaining undetermined at the end of 
any term, ſhall, without any new entry, be conti- 
nued in the books kept by the clerk of the papers, to 
come on the next term in the order and courſe the 
ſame ſtand. R. M. 30 Geo. 2. 

Tueſdays and Fridays are ſpecial paper days, becauſe 
the court goes into the paper before they enter into 
motions. 

If there he a general demurrer to the declaration, 
the plaintiff may apply to a judge for a ſummons for 
leave to amend ; if not, he may proceed to join in 
demurrer, and make up the demurrer book himlell, 
a copy of which he is to deliver to defendant's at- 
torney. 

It is now determined that the R. H. 35 Ges. 3. fe- 
ſpecting the not paying the iſſue money, not only ex- 

ends to general iſſues, but all ſpecia] iſſues, paper 
books, and demurrer books. Fuller v. Oſborn, 6 Term 
Rep. 477. 

A general demurrer muſt be figned by counſel, ot 
plzintft may ſign judgment“. f 

The defendant cannot waive the general iſſue, 
and inftead thereof give a ſpecial plea or demurre!, 


2 The c:m illum, dies crmilli, or day to hear the counſe! of both partie“ 
Ws formerly moved for upon reading the record in court, but now It is 
a hacd motion, e Lill. 421. And figning a concil um is confidered 38 8 
ſtep in the cauſe, ſo as to make it unnece Gary to give a term's a0! 


1 Term Rep. 330. Band v. Dailey. - 
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after nor waive a general demurrer and give a ſpecial de- 
tion, murrer or ſpecial plea. But if a ſpecial plea or ſpecial 

demurrer be given in, and the book is made up and 
lain- delivered to the defendant's attorney, he may ſtrike 
r the out the ſpecial plea or demurrer, and return it with 
in. the general iſſue or general demurrer. N. on R. T. 


nt by 6 & 6 Geo. 2. "Ip 
The defendant obtained time to plead, pleading be defendaat 


y the iſſuably, and taking ſhort notice of trial. The plain- is not bound by 
days, tif demurred to the replication, and plaintiff made fe to re- 
ſhall up the record, and tried the cauſe before demurrer 2 of 
n the heard, Cur. ſaid, on motion to ſet aſide the verdict, fords cauſe of 
ed in The conſtruction of the terms put upon defendants, demurter. 
e ad- when they aſk time to plead, is not to oblige them in 
rihed all events to join iſſue to the country, but only where 
er of the replication offers a fair ifſue, and affords no rea- 
Wil, ſonable cauſe for demurrer ; now here the replication 
that not ſhewing any tender of a ſurrender, does give ſuch 
nd of a color of objection as will warrant what the defendant 
onti- hath done. Dewey v. Sopp, Str. 1185. 
rs,.to Non aſſumpſit to three counts, demurrer to the 4th : where there are 
e the after judgment on the demurrer, plaintiff takes out a ifſvesin fact, and 
writ of inquiry and executes it. This was moved to 8 1 
cauſe be ſet aſide, there being no nolle praſegui on the roll; waive the iſſues, 
into and it was inſiſted that the plaintiff ought to take out and take out an 
| a venire, tam to try the iſſue, quam to inquire of the 95 Por 
ation, damages upon the demurrer. Sed per curiam, That is 
1s for Indeed the courſe where the iſſues are carried down to 
in in trial before the demurrer is determined, and in that 
mlelf, caſe the jury give contingent damages; but here the 
s at · demutter being determined, and the plaintiff being 
able to recover all he goes for upon that count, there 
. fe- Is no reaſon why we ſhould force him to carry down 
y ex- the cauſe to ni privs: and as to the want of a nolle 
paper þreJequi upon the roll, he may ſupply that, when he 
Term comes to enter the final judgment ; if not, you will 


have the advantage of it upon a writ of error. The 
, ot judgment on inquiry muſt ſtand. Fleming v. Lang- 
un. 1 Str. 532. 574. 
Eaſter Term, in, Ec. 
| Lindon, ( ſs.) Be it remembered, that on Wedneſday A genera! dewur- 
_—_ next after fifteen days of Eaſter, in this ſame term, b by bill, 
+ 1 bet ; . where the de- 
we it is elore our lord the king at Meſiminſter comes A. B. murter is to the 
dy J. T. his attorney, and brings into the court of our declaration. 
laid lord the king, before the king himſelf, now here 
WR | his 


General de mur- 
ref to declaras 
don. | 
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Joinder 0 


No occaſion to 
* fill this up. 


Demurrer to a 
plea, 


DEMURRER. 


his certain bill againſt C. D. being in the cuſtody of 
the marſhal of the Marſbalſea of our lord the noy 
king, before the king himlelf, of a plea of treſpaſs 
on the caſe, and there are p edges for the proſecuticn, 
to wit, John Doe and Richard Roe; which ſaid bill fal. 
lows in theſe words, to wit, London, (fs.) (to the end 
of the declaration), ſuit, c. 

And the ſaid C. by FJ. T. his attorney, comes and 
defends the wrong and injury, when, Cc. and faith, 
That the ſaid declaration, and the matters therein con. 
tained, are not ſufficient in law for the ſaid A. to have 
or maintain his ſaid action agairſt the ſaid C. to which 
ſaid declaration the ſaid C. hath no need, nor is he 
obliged by the law of the land to anſwer ; wherefore, 
for want of a ſufficient declaration in this behalf, the 
ſaid C. prays judgment, and that the ſaid 4. may he 
barred from having and maintaining his alorefaid 
action thereof againſt him, Sc. J. A. 

And the ſaid A. ſays, that the declaration aforeſaid, 
and the matters therein contained, are ſufficient in lau 
for the ſaid A. to have his aforeſaid action therecf 
maintained againſt the ſaid C. which ſaid declaration, 
and the matters therein contained, the ſaid A. is ready 
to verify, and prove as the court ſhall award ; and be- 
eauſe the ſaid C. hath not anſwered the ſaid declaration, 
nor in any wiſe denied the ſame, the ſaid A. prays 
judgment, and his damages by occaſion thereof, to be 
adjudged to him, &c.; but becauſe the court of our 
ſaid lord the king now here, is not yet adviſed what 


judgment to give of and concerning the premiſes, 4 


day is given to the ſaid parties, that they be before the 
lord the king at Veſiminſter, on next after 

to hear their judgment thereon, for that the 
court of our ſaid lord the king now here, is not yet ad- 
viſed thereof, Ec. 

And the ſaid A. as to the ſaid plea of the ſaid C. by 
him above pleaded, ſays, that the plea aforeſaid, in 
manner and form as the ſame is above pleaded, and 
the matters therein contained, are not ſufficient in law 
for the ſaid C. to bar the ſaid 4. from having or main. 
taining his aforeſaid action thereof againſt him the ſaid 
C. and that the ſaid A. is not under any neceſſity, not 
is he bound by the law of the land in any manner to 
anſwer thereto, and this he is ready to verify; where. 
fore for want ol a ſufficient plea in this behalf, the ſaid 
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A. prays judgment, and his damages by reaſon of the 
premiſes to be adjudged to him, Sc. J. Bo 

The judgment for the plaintiff on demurrer to a plea 
or replication in abatement, is not final, but only a re- 
ſpondeas ouſter. 1 Lord Raym. 531. In other caſes, 
it is interlocutory, or final; if the action be in caſe, 
it is interlocutory ; if in debt, it is final. 

And the ſaid C. as to the ſaid piea of the ſaid A. by 
him above in reply pleaded to the faid plea of the ſaid 
C and the matters therein contained, are not ſufficient 
in law for the ſaid A. to have or maintain his aforeſaid 
action thereof againſt him the ſaid C. and that he the 
ſaid C. is not under any neceſſity, nor is he bound by 
the law of the land in any manner to anſwer the ſame, 
and this he the ſaid C. is ready to verify; wherefore, 
as before. he prays judgment, and that the ſaid A. may 
be barred from having and maintaining his aforeſaid 
action thereof againſt him, c. And for caufes of de- 
murrer in law, according to the form of the ſtatute in 
that caſe made and provided, the faid C, ſets down and 
ſhews to ihe court here the following cauſes, to wit, 
(here ſet forth the cauſes). The cauſes muſt be ex- 
Hob. 2 J2» 

Leave has been given after argument on demurrer, 
to amend the declaration, where the declaration was 
demurred to. Luxton v. Robinſon, Dougl. 620. 

Leave was given to defendant, after argument, to 
withdraw the demurrer, and take iſſue on the replica- 
tion. Howell v. Mac- Ivers, 4 Term Rep. 690. So, 
after argument and before judgment pronounced, may 
have leave to amend, Str. 954, 

If there is a demurrer to the plea, in which the point 
has not been ſettled, but which the court determines to 
be good, they will permit plaintiff to withdraw the de- 
8 and to reply. Collins v. Collins, 2 Burr, 

20. 

Ie cauſes aſſigned on demurrers ought not to be 
Involved in general expreſſions of double, negative preg- 
rant, uncertain, want of form, &c. but ſpecially ſhewn, 
that the other fide may join in demurrer, amend pay- 
ing colts, or diſcontinue. Mills, 29. R. N. 1654. 


ſecl. . 


4 plea may be bad on a general demurrer, though it 
migie be helped atter verdict, as nil debet to an action 
eu bond. 2 HU, 10. Anon. ä 
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Judgment in 
abatement, 


In other caſes, 


Demurr:r to the | 
replication, 


Cauſes aſſigned. 


Amendment 
after demurret 
argued, 


Withdraw de- 
murrer, 


2 Will, 173. 


Withdrawing 
cemurrers, 


Cauſes of de- 
murrer to be 
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Leave to amend 
before trial of 
the iſſues, not 
alter. 


If there be an 
iſſue as (0 part, 
and a demurrer 
to the other part, 
you m2y try the 
Hue firſt, 


If plaintiff re- 
ſuſes to join in 
demurrer, how 
to compel him. 


Plaint' to de- 
liver the gemur— 
rer books to 
chief and ſenior 
judge, the de- 
ſendant the other 
two. 


Books to be de- 


livered anciently 
four days, now 
two days, 


DExEMURRER., 


The ſtatutes do not extend to demurrers to pleas in 
abatement. 1 Barn, 11. Com. 309. 
Dauplicity is ſtill aided on a general demurrer, 
Com. 115. | 

Where the demurrer is firſt argued, before any trial 
of the iſſues, the court will give leave to amend ; but 

not after the verdif found on the iſſues upon facts, and 

contingent damages found upon the demurrers, of 
which there never was an inſtance. Mr. J. Deniſm, 
Robinſon v. Rayley, 1 Burr. 322. 

Departure has been held to be within the ſtat. 4 &; 
Ann. and demurrer mult be ſpecial. T. Ray. 86. 


Hyw to make up Demurrer Boot on a Special Demurre, 


Deliver a copy of the declaration to the clerk of. 


the papers, who makes up the. paper book, and gives 
& four day rule in the margin, to receive and return the 
book. | 6] nb 

if defendant's attorney return the book in time, 
then enter the proceedings on the roll, and proceed as 
in page 327. CA TOR wr 

If there be an iſſue as to part, and a demurrer as to 
the other part, you may try the cauſe before you 
argue the demurrer, or argue the demurrer before trial; 
in the latter caſe enter all the proceedings on the roll 
as in the paper book, and proceed to argument the 
ſame as if there was no iſſue in fact, as that is to be 
tried afterwards, 

If plaintiff refuſes to join in demurrer, get a rule 
from the maſter for that purpoſe, enter it with the clerk 
of the rules, and ſerve it; if he does not join in de- 
murrer when the rule expires, ſign a nonpros. 

By the rule M. 17 Car. 1. the books, immediately 
after reading of the record, ought to be delivered to 
the chief juſtice and ſentor juſtice by the plaintiff or his 
attorney, and to the other juſtices by the defendant or 
his attorney; and if one party neglect to deliver the 
books in form aforefaid, then the other party or his at- 
torney ought to deliver ſuch books omitted, at the colt 
of the party who ſhall ſo neglect, before any argument 
in that caſe ſhall be made at the bar by counſel, _ 
It is ordered, that upon reading of any record here in 
court, upon a demurrer in law, ſpecial verdict, or writ 
of error, the books ſhall be: delivered to the juſtices Y 

0 


DEeMURRER, 


the attornies of both parties, by the ſpace of four days 
before the day appointed; and that the exceptions 
which ſhall be inſiſted on, upon the argument, ſhall be 


marked in the margin of thoſe books. 


R.E. 2 Fac. 2. 


The practice hath been to deliver the books only 
two deys before the day appointed for the argument. 


N. on ſaid Rule. 


ſhall enter of record ſuch demurrer. 


When the Book may be made up by the Defendant. 


It is ordered, that if any plaintiff here in court 
ſhall demur in law to any plea, rejoinder, or rebutter, 
by any defendant here in court exhibited, and ſuch de- 
fendant joins in ſuch demurrer in law ; that then the 
attorney for the plaintiff ſhall enter of record ſuch de- 
murrer in law, and in default thereof, upon a rule 
given by the ſecondary of this court for entering of 
ſuch demurrer in law, the attorney for the defendant 


R. E. 11 V. 3. 


If the plaintiff demurs or takes iſſue on the defend- 
ant's plea, rejoinder, or rebutter, and the defendant 


joins therein, and the plaintiff will not make up the 


book and enter it on record (having made a default), 
then the defendant may, purſuant to this rule, make 
up the book and enter it; and when he has made up 
ſame, deliver it to the plaintiff's attorney, becauſe the 
plaintiff may perhaps enter the iſſue, as he has a 
right to do, at any time before the expiration of the 
above-mentioned rule given by the ſecondary, which 
rule ought to be ſerved on the plaintiff at the ſame 
If the plaintiff As to the pay- 


time the book is delivered to him. 
does not enter the iſſue, the defendant may, 


piration of the rule, and give notice of trial by proviſo. 


N. on the above Rule. 


6 


N. B. By the above rule, the book cannot be made 
up by the defendant until default made by the plaintiff; 
then make up the paper book, apply to the maſter for 
a rule, which he gives on the book or on a ſeparate 
piece of paper, that © unleſi the plaintiff enters the iſſue 


on record on 


next after 
* be entered on the part of the defendant.” Enter it at 
the clerk of the rules, pay 1s. 10d, ſerve copy at the 


ume you deliver the book. 


Y 4 


let the ſame 
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Not now done, 


Where the de- 
fendant's attor- 
ney may enter 
the plaintiff's 
demurrer upon 


record, 


at the ex- ment for the 


pleadings, vide 
the new rule, 


Hil. 35 Geo. 3. 


. N. on R. y pf 
22 W. 3. 


The form of an 


iſue by bill. 


As the 20 ion 
is. I iy cebt 
(ſay ſo) tre paſs 


pals.) 


nd aſſault (trel- there axe pledoes for the proſecution, to wit, John 


1 328 ] 


Iſſue, 


| 07 making up the I ue. 
EK VERY clerk or attorney of the king's bench may, 


according to the ancient rules of the court, make 
up the iſſue and demurrer books in the following cafes, 
viz. Every iflue that may be given on the book fide, 
Met guilty to a new aſſignment in treſpaſs, the wil 
fon frank tenement, comperuit ad diem to a bail-bond, 
nul tiel record to an action of debt on a judgment, a 
genera] demurrer to a declaration, in covenant where 
the defendant tenders an iffue to the country; ey 
pecial non eſt fadtum; every ſon aſſault demeſne; and 
ikewiſe all "hes and demurrers upon every writ of 
error, ſcire facias, and audita querela : And all replead- 
ers, or other things formerly entered of record. In 
other caſes, both by bill and original, the ſpecial plead- 
ings are to be left with the clerk of the papers, who 
makes copies thereof, and where iſſue is joined, the 
paper books are made up by him, 

Before the new rule of Hil. 33 Geo. 3, was made, if 
an iſſue was delivered and paid for, the iſſue 1was joined, 
ſo that the plaintiff could go to tria! : But naw, if the 
defendant's attorney accept the iſſue, and do not give 
notice forthwith, that the plaintiff may ſign judgment, 
J conceive the plaintiff will then be at liberty to go to 
trial. Jide 2 Lill. Pr. Reg. 113. | 
Of making up the iſſue on a general plea of non 
a//umpfit ; or not guilty, Wc. where the declaration 
and plea are of the ſame term. 

Eaſter term, in the 36th year of the reign of king 
George the third. | 
London, q Be it remembered, that on I/:dneſday next 

to wit. after 15 days from the day of Aaffer, 
this ſame term, before our lord the king at Meiſiminſter 
comes John Denn, by Richard Pack his attorney, and 
brings into the court of our ſaid lord the king, before 
the king himſelf now here, his certain bill againſt 
Richard Fenn, being in the cuſtody of the marſhal of 
the Mas ſbalſea of our lord the now king, before the 
king himlelf, of a plea of treſpaſs on the caſe*, and 


2 


mil 
dayes 
641. 


Hou 
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Doe and Richard Roe; which ſaid bill follows in theſe 
words, to wit, Loxdon, (/i. John Denn complains 
(to the end of the declaration), ſuit, &c. then on a 
new line enter the plea. 

And the ſaid Richard, by A. B. his attorney, comes 
and defends the wrong and injury, when, c. and ſays, 
that he did not undertake and promiſe in manner and 
form as the ſaid John hath above thereof complained 
azainſt him, and of this he puts himſelf upon the 
country; and the ſaid Fohn Denn doth the like, Oc. 
Therefore, let a jury thereupon come before our lord 
the king at Yeftmin/'er, on“ next after 
by whom, &c. and who neither, Sc. becauſe as well, 
Fc. the ſame day is given to the parties aforeſaid, at 
the ſame place. | 

If plaintiff delivers the iſſue book to defendant, and 
the papers are afterwards iſaid, the court will order 
the defendant to give him à copy of the iſſue, Har 
v. Smith, Str. 414. to enter it by. | 

lf the declaration be ſtated of a particular day of the 
term, the memorandum to the iſſug muſt ſtate the ſame 
«ay, which is generally the day after\the cauſe of ac- 
tion aroſe, And where a tender is/ pleaded, and plain- 
tf puts a general memorandum of the term, the de- 
tendant may apply by ſummons to have the memo- 
randum altered to the right day®. 1 Str. 638. Smith v. 
Ly. 1 Ld. Ray. 683. Carth. 354. 

iſſue may be amended after verdict, although the 
/imiliter was not joined by adding it. Cowp. 408, 
bayer v. Pacock. Formerly held not amendable, Str. 
041. 8 Med. 376. 


How to make 1 þ Iſſue where the Declaration and Plea 
are of different Terms. 


Trinity term, in the 36th year of the reign of king 

Leorge the third. 
Middleſex, Be it remembered, that in Eafler 
to wit, term © Jaſt paſt, before our lord the 


king at Weſtminſter came Fohn Denn, by Richard 


The laſt day of the term, if your cauſe is tried the fittings after; if 

n TO, Fg firlt day of the term. If in the country, the laſt day of term. 
' 4414 realon for a memorandum is, that proceedings by 4i// were for» 

dea conſidered as the by buſineſs of the court» Gilh, C. P. 47» 
6 40s term the declaration is of, 


Pack 
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of Pack his attorney, and brought into the court of our 
ſaid lord the king, before the king himſelf then there, 


bis certain bil} againſt Richard Fenn, being in the cul. , c 
tody of the marſhal of the ages of our lord the 7 
now king, before the king himielf, of a plea of treſ. t 
paſs and aſſault, and there are piedges for the profecy. C 
tion, to wit, John Doe and Richard Roe; which faid 
bill follows in theſe words, to wit, (to the end of the f 
declaration,) ſuit, c. al 
Imparlnce. And now at this day, (that is to fay,) on Friday \ 
next after the morrow of the holy Trinity in this ſame C 
a The firſt day term *, until which day the ſ.id Richard has leave to b! 
_ eine imparl to the ſaid bill, and then to anſwer the ſame, 1 
Is made vp. Sc. at which day before our ſaid lord the king at a, 
Weſtminſter, comes as well the (aid John, by his faid 1 
8 attorney, as the ſaid Richard, by A. B. his attorney; 
# | and the ſaid Richard defends the wrong and injury, EL 


| when, Sc. and ſays, that he is not guilty of the pre- 
8 miles above laid to his charge, in manner and form as 
the ſaid John hath above thereof complained againſt 
him, and of this he puts himſelf upon the country, and 
the ſaid John doth the like, &c. therefore let a jury 
* thereupon come, Sc. (as in the other). 


5 If lea of 2 r; Enter only one imparlance, if the plea be of two or de 
. te msſubſequent three terms ſubſequent to the declaration; As for in- th 
'F to declaration. ſtance, declaration of MHichaclmas term, 36 Ges. 3. A. 
* plea of Ea/ter, and you try the cauſe of Trinity; imparl ag 
iS; over to the firſt day of Trinity, and make up your ſue co 
| as of that term, as the want of a continuance day cannit be 
be aſſigned for error in this caſe. Vide flat. of Jef. thy 

32 H. 8. c. 30. 4 & 5 Ann. c. 16. ca 

| Where there are Where there are two or more iſſues taken upon WI 
* two or more the defendant's plea, then after the tender of the laſt m1 
FT „ | Het i ue, and of this he puts himſelf upon the country, and the 
* « the ſaid plaintiff doth the lite, add this, hereſote nec 
i & as well to try this i ue as the ſaid other iſſue above of 
&« joined, let a jury thereupon come before our lord Jud 

« the king at J/efiminſter, on next after un! 

by whom, &c. and who neither, Ce. ter 

© to recognize, Ec. becauſe as well, &c. the ſame Gay bet 

&« js given to the parties aforeſaid, at the ſame place. E. 

Too late to ob- After trial, in arreſt of judgment, it was objected, hal 

Jed to plea roll that the plea roll contained only the declaration, and kin 
1 plea of nil debet; whereas, there was a plea in by 


has paid for 
iHuc, 


abatement which had been demurred to, and a e 
01 
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enter awarded, no judgment upon it was entered on the 


roll before nil debet pleaded; Court held this irregularity - 


cured by the defendant's accepting the iſſue and paying 
for it. His objection ought to have been made at that 
time; it is too late to make it now. Rule diſcharged. 
Combe v. Pitt, 3 Burr. 1683. 

Declaration ſtated bond 6th Jan. 1728, plea non ef 
factum; in the iſſue, bond ſtated 1738, iſſue received 
and paid for. Record was 1728, no defence Verdict. 
Motion to ſet it aſide as varying from the iſſue delivered, 
Court refuſed, faying defendant's plea was not altered 
by it, the iſſue being whether he executed a bond in 


1728. Beſides he ſhould have refuſed the iſſue, if not 
agreeable to declaration. Shepley v. March, 2 Str. 
1131. 


How to make up an IIe againſt two Defendants, where 
one lets Judgment go by Default, and the other 
; pleads, 


To the end of the defendant's plea, then join 
iſſue, and the ſaid A. B. doth the like: then go on 
thus: And the ſaid E. in his own perſon comes and 
defends the wrong and injury, when, &c. and fays no- 
thing in bar or precluſion of the ſaid action of the ſaid 
A. by which the ſaid A. remains therein undefended 
againſt the ſaid E. for which the ſaid A. ought to re- 
cover his damages by occaſion of the premiſes; but 
becauſe it is unknown to the court here, what damages 
the ſaid A. hath ſuſtained by means thereof; and be- 
cauſe it is alſo at preſent unknown to the court here, 
whether the ſaid C. D. will be convicted of the pre- 
miſes upon which the above iſſue is joined, between 
the ſaid A. and the ſaid C. or not; and becauſe it is 
neceſſary and convenient that there be but one taxation 
of damages in this ſuit; therefore, let the giving of 
judgment in this behalf againſt the ſaid E. be ſtayed, 
until the ſaid iu between the ſaid A. and C. be de- 
termined ; and as well to try the iſue above joined 
between the ſaid A. and C. as to inquire againſt the ſaid 
E. what damages the ſaid A. hath ſuſtained in this be- 
half, let a jury thereupon come before our lord the 
king at Weftmin/ter, on next after 
by whom, Oc. and who neither, &c, becauſe as 9 

Ce 
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Issux. 
Oc. the ſame day is given to the ſaid A. and C. at the 


ſame place. | 

In this caſe the defendant who lets judgment go by 
de fault, muſt have notice of the trial of the iſſue and af. 
ſeſſwent of the damages, which may be thus: „Take 
notice, that the iſſue joined. in this cauſe between 
& the above- named plaintiff, nd the above named C. 
« will be tried at the next aſſizes, to be held at V in 
and for the county of V. and that at the ſame time 
de the damages will be aſſeſſed by the ſame jury againſt 
you in this cauſe, upon the judgment taken by de- 
5 Fault, - Dated,” se. | 

When the iſſue is in a county palatine, where the 


king's wiits do not run, and. mutt be tried by a jury 


of the palatinare, the record is ſent down by Mittimus to 
the judges to be tried; and the award of the venue and 
mittimus are in the following form, with a ſuggeſtion 
at the beginning: 

T herefore let a jury be made thereof, and becauſe 
the ſaid iſſue between the parties aforeſaid, ought to be 
tried by men of the county palatine of Lancaſter, to 
wit, of the body of the faid county where the writ of 
our ſaid lord the: king doth not run, and not elſewhere; 
therefore to try the iſſue between the parties aforeſaid 
above joined, let the record of the plaint aforeſaid be 
ſent to his majeſty's juſtices of the ſaid county palatine 
of Lancaſter, fo that the ſame juſtices, by his ſaid ma- 
jeſty's writ of that county, to be duly made out, and 
to the ſheriff of the ſame county directed, do command 
the ſame ſheriff, that he cauſe twelve good and lawful 
men, of the body of the faid county of Lancaſter, ta 
come before the ſaid juſtices, at their next general ſeſ- 
fions of aſſize to be holden for the ſaid county, after 
the faid record ſhall be delivered to them, each of 
whom, Oc. by whom, &c. and who neither, c. to 
recognize, c. becauſe as well, Sc. and when the 


verification and ifuc aforeſaid ſhall be there made and 


tried, that then the faid juitices ſhall ſend the record of 
the plaint aforeſaid, together with every thing that 
mall be done thereupon before them, in his ſaid ma- 
jeſty's court there, to our ſaid lord the king at es- 
miner, at a certain day, which the ſaid juſtices ſhall 
appoint the ſaid parties to be in the ſame court, there 
to hear jud ment thereupon, | i 
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If it is a Wel iſſue, to be tried in the next Engliþ Welſh ifee, if 
county, the award of the venire is thus: — 5 | 

And becauſe the iſſue aforeſaid, between the parties county. : 
above joined, ought to be tried by men of the next 
Engliſh county to the ſaid county of Carmarthen, and 
not elſewhere; and becauſe the county of Hereford is 
the next Englih county to the ſaid county of Carmar- 
then ; therefore let a jury of the ſaid county of Here- 
ford; &c. come before our lord the king at Meſiminſter, 
on next after who neither, Sc. to 
recognize, Cc. The ſame day is given to the ſaid 
parties there, Sc. ; 

N. B. In a Welßb iſſue, when tried in the next Fng- 

li county, the jurata, venire, and diſlringas, are made 
up of the next Engliſb county into which the venue is 
awarded, as if the venue were laid in that county. 

In this method of entering the ſuggeſtion, the venue 
remains, and the court only award the venue to the 
next adjoining county. 3 Burr. 1334. 

It the ſheriffs are parties to the ſuit, enter to the end ique where me- 
of the ſmiliter, then ſay: And becauſe it is ſuggeſted is «re parties. 
to the court of our lord the king, nowhere, that the IFfon!y one of the 
ſaid A. B. and C. D. are ſheriffs of the city of Landon, facrifls is party, 
it is therefore commanded to the coroner, that he cauſe — Pe 
to come before our lord the king at Yeftmin/ter, on cher. 

next after twelve, c. N. B. The venire 
and diſtringas are directed to and returned by the coro- 
ner, pay him 4s. 4d. if common; if ſpecial, 8s. 8d. 

If the coroner as well as the ſheriff is a party, or in- 
tereſted, the venire and diſtringas are to be directed to 
elifors, Barnes, 405.; and atter they are appointed, a 
ſpecial jury may be moved for.——] ſhould think if 
ſheritf and coroner be intereſted only, or of kin to 
either of the parties, this muſt appear to the court by 
affidavit; and motion on affidavit is to be made; but 
if the ſheriff is party to the ſuit, the venire is awarded 
to the coroner as a matter of courſe ; for the ſuggeſtion, 

Vide Cromp. 242. 

Iheſe itlues are to be ingroſſed on treble penny Hos tobe in. 
paper. gtuſſcd. 

And now it is ordered, that no judgment ſha!) be Jodgm-nt not * 
hened for nen payment of the iſſue money, but that the be ſenes for 
ihue money {hell icimain to be taxed as part of the cofts / Went 
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and demurrer books, p. 322. 

Plaintiff does 

not waive his delivered the iſſue with notice of trial, and counter. 

right to fign , . Fr 

jodgment for not manded it, afterwards he demanded the iſſue money, 

paying the iſſue but it was not paid, and mterlocutory judgment was 

_— by giv-" then ſigned. Motion to ſet it aſide. Buller J. The 
ng notice of 8 . . 

trial afterde. Plaintiff cannot ſign judgment without demanding the 

maading it, iſſue money; but by delivering notice of trial, he does 

not waive his right to receive it. In this caſe there 

was a demand of the iſſue money, and therefore the 

. judgment is not irregular. Rule diſcharged. Jones 


v. Bryant, 5 Term Rep. 400. M. 34 Geo. 3. 


How to compel the Entry of the Iſue. 


If the plaintiff's attorney delays to enter the iſſue, 
get a rule from the maſter, on the back of the iſſue 
delivered, enter it with the clerk of the rules, pay 
15. Iod. and ſerve plaintift's attorney with a copy, 
naming the cauſe thus: Denn v. Fenn, Friday next 
after, &c. to enter the iſſue. Entered, and he muſt, 
before the rule is out, enter the iſſue on record (the roll) 
and file ſame in the treaſury, or a nonpros may be ſigned, 
and the iſſue muſt be entered the term it is joined. 

But if plaintiff wants time, he may apply to a judge 
for a ſummons, who will grant him a reaſonable time 
to enter the iſſue, 

Cannot give a If the action be laid in London or Middleſex, defend- 
— {ame term ant ought not to give a rule to enter the iſſue the ſame 
enter ile, ua. term the iſſue is joined, wnleſs notice of trial hath been 
leſs, &c. given; and, in à country cauſe, plaintiff is no ways 
bound to enter his iſſue the ſame term; therefore you 
cannot have a rule for that purpoſe till the next term. 

N. on R. MH. 4 Ann. | 
Muſt enter the The plaintiff muſt enter his iſſue if the action be 
_ Ons laid in London or Middleſex, and bring the record into 
ee the office within four days after notice of the rule; if in 


the rule. 
Ne the country, before the continuance day of that term, ot 
a nonpros may be ſigned and entered. NV. on Rule M. 
4 Ann, 
If roll be But if defendant does not ſign the nonpros, the plain- 


drought in "7 tiff may bring in his roll any time before judgment is 


ime before 
—— it actually ſigned, as in caſe of a plea; for although he 


will do. has ſearched after rule expired, he is bound again p 
make 


R. T. 12 V. 3. This rule extends to paper books, 


Before this rule was made, the plaintiff's attorney 


„ wy 4 4 


no c 
any 
ſitti 
re{; 4 


ur ef 
ten & 
A: 


ha 4. 


Issux. 


make the ſearch before he figns his judgment. Minn: 
v. Baſter, 2 Term Rep. 16. | take it the caſe of the 
return of a paper book, has nothing to do with this 
rule, though Mr. Sellon ſeems to think it has. Vide 
his Book, 404. 

It is ordered, that no record of nift prius ſhall be ſealed 


or paſſed at the niſi prius office by the cuſtos brevium of 


this court, or any clerk of that office, before the iſſue in 
that cauſe be fairly entered on -record, or an incipitur 
thereof, and ſuch entry, with the record of niſi prius, be 
firſt brought to, and figned by the ſecondary of this court, 
for which no fee ſpall be demanded or paid, but the uſual 
and accuſtomed fee due to the chief clerk of this court for 
entry of ſuch iſſue on record. K. M. 5 Ann. . 
For ine entry ot the iflue, vide Decker. 


Motice of Trial. 


II is ordered that due notice be given to the defend- 

ant upon all trials at every ailizes, when any cauſe 
ſhall be carried to tria}, as well in old cauſes as in new 
cauſes; and likewiſe to the plaintiff in all cauſes, to 
be tried by proviſo as well in London or 14:ddlefex, as 
at the afſizes, R. MH. 1651. 

So in all cauſes to be tried in London or Middleſex, 
previous to the fittings, 

lf in any cauſe to be tried in London or Middleſex, 
the defendant do Jive forty miles diſtant from Lendon, 
the plaintiff or his attorney, by the rules of the court, 
ought to give defendant or his attorney 14 days notice 
of the trial before he try his cauſe, 2 Lill. P. &. 
745. that the defendant be not turprized for want of 
ſutacient time to get his witneſſes to be at the trial; 
which 14 days is accounted a convenient time for 
the doing thereof, 

By Rat. 14 Geo. 2. c. 17. / 4. it is enacted, That 
no cauſe whatſoever ſhall be tried at niſi privs, before 
an) judge or juſtice of aſſize or nifi prius, or at the 
litiogs in London or Maſiminſter, where the defendant 
ref des above forty miles trom the (aid cities reſpectively, 
ur eſs notice of trial in writing has been given at leaſt 
ten days before ſuch intended trial, 

As there are no negative words in the ſtatute that there 
4% be no more than ten days, and as defendant was en- 
2 titled 
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$ days in Lon- 
don or Middle- 


ſex. 


If any defendant 
lives above 40 
miles. 


The defendant 
xeſided in India, 
14 days. 


Sunday. 


Explanation for 
aflizer, 


4 


NorTict of TRIAL: 


titled to fourteen where the venue was laid in Londen of 
Middleſex, and he reſided 40 miles from London, four. 
teen days notice muſt be given agreeable to the old 
practice. Vide Barnes, 305. Bowles v. Jenkins. But if 
the venue be laid in the country, then ten days notice 
at leaſt is neceſſary. a | | 

The practice is, if defendant lives within forty miles 
of London, eight days notice excluſive of the day, is to be 
given, (if the venue be laid in London or Middleſex,) one 
day excluſive, the other incluſive. 

It is faid, if any of the defendants live above forty 
miles diſtant from London, the plaintiff by the rules of 
the court, ought to give him fourteen days notice of 
trial, Sty. Prac. Reg. 512. this (I take it) means where 
the venue is laid there: But in the caſe of Perry v. 
Fackſon, Mr. Juſtice Aſphurſt ſays, that in conſtruing 
another act, meaning 14 Geo. 2. c. 17. / 3. which 
requires* ten days notice of trial where defendant te- 
fides above forty miles from London, we have deter- 
mined, that if one if the defendants reſides within that 
diſtance, ſo long a notice is not neceſſary. 4 Term Rep. 
519. 

The venue was in London, and the plaintiff having 
given eight days notice of trial, obtained a verdict, no 
defence being made; to ſet aſide that verdict a rule ni 
was obtained, on the ground that ten“ days notice ſpould 
have been given, the defendant reſiding in India? and 
the court made the rule abſolute, Douglas v. Ray, 


4 Term Rep. 552. the point being determined in the 


C. P. in Prind v. Torris, 2 Black. Rep. 1205. which 
was an arreſt in London, venue laid there, after arreſt 


and before declaration, he went to Scotland, attorney 


accepted the declaration in Londin, and pleaded, the 
court held fourteen days notice of trial neceſſary. 

Notices of trial, or of -executing inquiry, and 
countermands ought to be in writing. N. on R. A. 
4 Ann. 

Sunday is accounted a day in theſe notices, ſo it be 
not the day on which the notice is given, Mod. Ca. 
L. and Eg. 21. | 

If notice of trial be given on the 22d of February, 
and there be only 28 days in that month, for the next 


2 If venue had been in the country, 
b 1 take it the a&t «of parliament is out of the caſe, it ſhould have been 
according io the ccuric of the court, 14 days, 
aſhzes, 


Noricg of TRIAL. 


2zes, and the commiſſion day is the 4th of March, it 
is good notice, for one day is to be included, and the 
other excluded. _—_ 
Notice of trial delivered to the turnkey againſt a Priſoner, 
priſoner is good. M Hitehead v. Barber, Str. 248. 
Likewiſe if the trial is to be in London or Middleſex, In Londen, 
the ſittings after Hilary term, which ends the 12th of 
February, ſuch fitting is the 14th for London (if not 
Sunday), the 6th is good notice, and 5th for Middleſex, 
being the 13th. 


When a Term's Notice requiſite. © 8 
By a note on R. M. 4 Ann. it is ſaid, eight davs ex- 


cluſive is ſufficient notice of trial, or of executing inquiry 
in all caſes, except cauſes in London and Middleſex, 
where the defendant lives above 40 computed miles 
from London, then 14 days notice muſt be given; and 
likewife, except cauſes wherein no proceedings have 
been had within four terms after iſſue joined, then a 
term's notice muſt be given, and fo likewiſe by pro- 
vio (unleſs the cauſe has becn ſtayed by injunction or pri- 
vilege). 

If notice be given within the year, from the day of 
the laſt proceeding, having no regard to the terms, it 
is ſufficient, 

The court held, that the giving notice of trial at What will 
the end of half a year after iſlue joined, would prevent P**veats 
the neceflity of giving a term's notice, till a year after 
the laſt notice, which was given and countermanded. 

Hir. 531. Green v. Gauntlet. 

It was ſettled that when a term's notice of trial is re- Term's notice, 
quired upon an old iſſue, the notice mult be given be- 
tore the e//;ign day, and that is a full term. Bogg v. Reſe, 

Str, 1 I04. 

Where a term's notice of trial is required, there Inquiry. 
muſt at the ſame diſtance of time, be the like notice 
of executing a writ of inquiry. Peyton v. Burdus, 

2 Or. 1100. 

The rule requiring a term's notice, does not extend Does not extend 
to judgment as in caſe of a nonſuit. Doe ex dem. 2 win 
Philips et al. v. Moſes, 5 Term Rep. 634. So in C. P. jp. oy 
2 Black. Rep. 1223. Manby v. Warthey. 

A judge's ſummons, if no order made, is no pros 
ceeding; but a notice of trial though countermanded, — 
5 mont. 

5, and fo if an order be obtained, 
2 The 
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Conſtruction 


uf rule requiring 
a lerm's notice, 


Norick of TRIAL. 


The conſtruction of this rule formerly was held, 
that a notice of the intention to proceed was given be- 
fore the eſſeign of the 5th or other ſubſequent term by 
giving a notice of trial; but the practice now is, to 
give a whole term's notice of trial without the former 


note, beſore the eſſoign day. 


How time is 
calculated, 


Signing a con- 
tiliom is a tep 
to prevent A 

term's notice. 


It derendant 
lpend a cauſe 
by 1nju1Rion, 
planet may 
proceed without 
a te1m's notice. 


Plea was delivered in Hilary term 1783, and no pro. 
ceedings had till the roth March 1784, when iſſue de. 
livered, and ten days notice of trial given for the next 
aſſizes to be held at Lancaſter ; it was ſaid by the maſ- 
ter, that there ought to be a whole term's notice. 

If the plaintiff takes no ſtep in the cauſe for three 
terms, and in the 4th a concilium is ſigned, and he ob- 
tains judgment in the 5th term; the ſigning a concilium, 
fs taking ſuch a ſtep as to make it unneceflary to give 
a term's notice. Bland v. Darley, 3 Term Rep. 550. 
This rule only extends to voluntary delays made by 
the plaintiff, and does not apply where the proceedings 
have been delayed at defendant's requeſt. 1bid, Vide 
wy C. P. Practice. 2 Burr. 660. 2 Black. 762. 784. 


If delayed by Injunction. 


Debt on replevin-bond, verdict for plaintiff ; rule 
why verdict ſhou!d not be ſet aſide, cauſe having been 
ſuſpended, after iſſee joined for above a year, and then 
brought to trial without a term's notice. Lord Mas/- 
field expreſſed his indignation at the defendant's endea- 
vouring to take advantage of a delay occaſioned by 
himſelf, to protect himſelf againſt a deed under his own 
hand and ſea!; it was inſiſted that the trial without 4 
term's notice was irregular, and that the court of ex- 
chequer before anſwer, would have given leave to have 
proceeded to trial, and that it was univerſally under- 
ſtood in practice, that an injunction is no excuſe for 
not complying with the eſtabliſhed rule. Mr. J. Bu- 
ler ſaid, that the practice was as had been ſtated: that 
it was grounded on the principle, that the injunction 
was no proceeding in the cauſe depending in this court; 
but that he thought this a caſe where the court might 
very well alter the practice. Rule diſcharged. Hayly 
v. Nyley, Dovgl. 71. Vide 2 Black. 784. 919. Þeld 
that a delay by injunction from the nature of the things 
is an exception to ti e rule, 

| I 


9* 


Noriek of TRIAI. 


If the plaintiff gives notice of trial and does not pro- 
teed, he cannot try it without new notice, unleſs by 
conſent or rule of court. R. M. 1654. S. 18. 

Notice of trial, or of executing a writ of inquiry, 
given to a defendant, when his attorney is known, is 
not a good notice; but when his attorney 1s not 
known, then the notice may be given to the defendant, 
Say. 133. Harding v. Stafford. 

Doe v. Roe. Take notice of trial in this cauſe for 
the fittings after this preſent Zafter term, to be held at 
the Guildhall of the city of London, Dated, Ec. 
Yours, &c. A. B. plaintiff's attorney, Mr. C. D. 
defendant's attorney, 3 

Doe v. Roe. Hake notice of trial in this cauſe for 
the ſittings after this preſent Eafter term, to be held 
at IVeſtminſter- Hall in the county of Middleſex. If it 
be at the fittings within term, ſay, © for the ſecond 
* ſittings within this preſent Eaſter term, to be held at, 
6 Xe,” 

If for the country, ſay, © for the next aſſixes to be 
held at Oxford, in and for the county of Oxtord.” 
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When new 
notice requiſite, 


Natice of trial or 
inquiry given to 
detendant, when 
BD. 


Notice of trial 
for London. 


For Middleſex, 


Country. 


Take notice of trial at the next ajjizes, without date, 


county, or name, is good, if indorſed on the back of the 
ſue, but not on a ſeparate paper. Henbury v. Roſe, 
2 Str. 1237. 

[tis the duty of an attorney to acquaint his client of 
the notice of trial, otherwiſe he may be anſwerable, in 
on a verdict goes againſt him without defence, Vide 

arn. 37. 

No - of trial need be given, until the term 

ſucceeding that in which iſſue was joined, Hall v. 
Buchanan, 2 Term Rep. 734. 
Upon the delivery ot any paper book wherein an 
iſſue is joined, and notice of trial given on the back of 
the book; if the ſame be afterwards waived, and the 
general iſſue given, the notice which was given for the 
rial of the ſpecial iſſue, ſhall ſerve for notice of the 
general iſſue, N. on Rule Hy. 8 Geo. 1. 

Where the plaintiff upon any pleading of the de- 
fendant, tenders an iſſue, and the paper book is made 
up and delivered with notice of trial, and the defend— 
ant itrikes out the /;milrter, and returns the book with 
a demurrer, if the judgment be given for the plaintiff 
on the demurrer, the ſame notice which was given for 
b1e trial of the iſſue, ſhall ſerve for executing the writ 


£4 of 


To acquaint 
client ot aGiice 
of wal, 


Wen notice to 
be given. 


Notice of trial 

on ſpecial iſſuc 
to ſerve tor the 
general illue, 


Where plaintiff 
concludes ad 
patriam, and 
gives notice of 
trial, defendant 
demurs to the 
replication ia 
caſe judgment 
on Cemmvirer; 
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340 Norice of TRTAT. 


Same notice to of inquiry. N. on R. Hil. 8 Ges. v. but plaintiff 
lerve forinquity- ought to give notice of the hour and place of EXECuting 


inquiry. 


Trial by Proviſo. 


Trial by provifo is fallen into diſuſe, fince the flat, 


14 Ges. 2. c. 17. where the defendant may proceed to 
have judgment as in the caſe of a nonſuit (unleſs in 
fome caſes). 

By ſtat, 5 and 8 V. 3. c. 32. if any defendant be 
minded to bring the iſſue to trial by Sravifo (when by 
courſe he may), he may. of the ifluable term next pre- 
ceding ſuch intended trial to be had at the next aſſizes, 
ive a new venire facias to the ſheriff in form aforeſaid 
by proviſo, and proſecute the ſame by writ of habeas 
corpora, or diſiringes, with a nifi privs, as though there 
had not been any venire facies ſued out or returned in 
that cauſe, and fo as often as the matter fhall require, 

Prohibition, && | hat in prohibition it is ſaid either party may carry 
down the record, fo that it may happen two may be 
carried at one time, T hat in civil cauſes, the defend- 
ant cannot carry down a cauſe to trial by proviſo, till 
after default in the plaintiff, except in ſome ſpecial 
caſcs, as in qrare impedit, replevin, and prohibition, to 
have a writ to the biſhop to return a conſultation, 
Clerk's Inftrufor, 73.; and alſo that there is no trial 
by proviſo in the king's caſe, without leave of the court, 


Ibid. 
For what it ws A trial by proviſo was ordained by the ſtatute, to 
ordained, the end that the defendant might free himſelf of ſuits 


brought againſt bim, by trying the iſſue depending 
betwixt them, in caſe the plaintiff doth neglect to try 
as he ought, by the rules of the court. 
None can be No trial can be had by proviſo in Londen or Mid- 
b d unu} default eſex, until default made by the plaintiff after the iſſi 
nt ts entered on record; nor in country cauſes, till the plait- 
tiff hath made default in trying his iſſue the next aſſas 
eſter the iſſue is entered; and in neither cafe, 11 a rult 
fer trial by proviſo be entered. N. on Rule M. 4 Hin. 
When lender By the rules of the court, if the plaintiff will not 
my meke gat try his iftue after it is joined, in ſuch time as he ought 
44:00 by the coutiſe of the court, in ſuch caſe the defendant 
muy make out the vente by proviſo, which runs thus; 
after you come to the words have put themſelves vn that 
jury, lay, Provided always, that if two writs 7 
66 21. 


TRIAI. by Proviso. 341 


« ſpould come to you, one of them only return and execute, 
« and have there then this writ. Witneſs, &c.” 

The defendant in this caſe muſt give the plaintiff Defendant to 
due notice of trial, R. M. 1651, becauſe it lies in the 11 nolice of 
election of the defendant, either to try the cauſe by 8 8 

roviſo or not; and the plaintiff cannot preſume he 
will try it, being defendant in the aCtion, except the 
defendant give him notice that he will try it. 

When the defendant hath given the plaintiff notice Plaintiff may 
of trying the cauſe by proviſo, the plaintiff may alſo „ give uouce, 
give him notice of trial, and both of them may return 
venires, &c. and make ſeveral records of ni prius, and 
each may enter the cauſe for trial; but the trial ſhall 
be by the plaintiff's record if he enters it; and if he re- 
fuſes, or withd:aws it, then the defendant may pro- 
ceed on his record. 

The maſter gives the rule to make up the record by The rule. 
proviſo on the back of the iſſue. Fiat nifi prius per 
proviſo ft querens fecerit defaltam. Let there be a recor l 


V niſi prius by proviſo, if the plaintiff} hath made default, 


which is entered at the clerk of the rules, Pay 1s. 10d. 
ſerve a copy. Str. 1055. Dodſon v. Taylor. 

Tf the defendant does not proceed atter notice of Coſts, 
trial, he is to pay coſts to the plaintiff, N. on Rule 
Mich. 4 Ann. tr. 797. | 

The defendant ſhall not try by proviſo, till there be Replevin, 
laches in the plaintiff; except in caſes where the de- 
fendant is as plaintiff, as in replevin, prohibition, and 
quare impedit, which are to have a return, conſultation, 
and writ to the biſbop. 2 Salk. 652. N. on R. MH. 
4 Ann. (a). And in theſe caſes, a trial by proviſo muſt 
be reſorted to, for the defendant cannot obtain judg- 
ment as in caſe of a nonſuit. Jones v. Concannon, 
3 Term Rep. 661, 

So if cauſe made a remanet at defendant's requeſt, If cauſe made 
3 Term Rep. 1. Newburn v. Langley. So if verdict be net, Ac. 
let aſide, and a new trial granted. So if one defendant 
pleads, and the nther lets judzment go by default, 
Say. Rep. 22. Watſou v. Fackſon & al. Say Cofis, 163. 

flue joined in Hilary term 1786, and piainiiff non- If record hes 
ſuited, which was {ct atide, plaintiff did not proceed at — 
the next aſſizes; on motion for judgment as in the caſe cent, cefend- 
of a nonluit, it was held, that the defendant might ant muſt try 
have carried down the record by proviſo, for he had " 9 
already complied with the ſtatute in having carried the 
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record down to trial once. Rule diſcharged. King v, 
Rule by proviſo, Pippett, 1 Term Rep. 492. The ſame defendant, on 
ir obtained 307 the 8th of March 1787, gave notice of trial (the 
will do, though commiſſion day being the 19th), and on the Toth of 
after notice of March obtained and ſerved the uſual rule for a trial by 
trial given, 5 : 
proviſo, and the plaintiff not appearing, was nonſuited: 
motion to ſet it aſide. The court ſaid, that, accord. 
ing to the old eſtabliſhed practice, wherever the de. 
fendant carries down the record to trial by proviſo, he 
muſt obtain a rule, that in caſe the plaintiff ſhould 
make default, he might be at liberty to go to trial, 
But the only uſe of that rule is, that if two records 
are carried down to trial (the one by the plaintiff, and 
the other by the defendant), the former only ſhould be 
tried, Then it is quite ſufficient if the plaintiff has 
this writ at the trial. Beſides, no inconvenience can 
reſult from this practice, becauſe if the defendant does 
not carry down this record to trial after notice, he is 
liable to pay coſts. Rule refuſed. In criminal caſes 
no ſuch rule is obtained at all. Per Maſter Templer, 
ibid. 695. | 
Iveout ofthin. Iſſue directed out of chancery, which defendant was 
— — deſirous of trying, but which (it was ſuggeſted) plain- 
to carry n kiff wilhed to delay ; and on that ground, motion that 
the records defendant might be at liberty to carry down the record to 
trial at the next aſſixes: court thought the application 
reaſonable, and granted the rule abſolute in the ff 
inſtance, ſaying that the plaintiff would not be damnihed 
by it, for that if he choſe to take down the record him- 
ſelf, the coſts of this application muſt be paid by de- 
fendant. Humphage v. Rowley, 4 Term Rep. 167. 
Error in fat, On error in fact, defendant may carry the cauſe to 
trial without proviſo. Cromp. 219. 


How to put off Trial. 


How to put of Fot cauſe, the court may put off the trial on payment 
tue (rial, of coſts; as if one of the defendant's witneſſes be out 
of the way, and cannot be ſubptena'd to come to the 
trial, he muſt apply to the court to put the ſame off: 
this application ought to be made two days before the 
day of trial, and is many times made without notice, 
as it is a rule to ſhew cauſe; but J ſhould adviſe notice 
to be given, if made fo late as two days, in which caſe 


the notice may contain, © that the gourt will be moved 
| 4 on, 
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Of PUTTING orr TRIAL. 


& ay, &c. that the trial may be put off until next Trinity 
&« term, on account of the abſence of a material, witneſs, 
« on the Behalf of the defendant, and in the mean time all 
« proceedings be ſlayed; - then prepare an affidavit, 
which ought to be made by the defendant {unleſs he is 


abroad), to this effect. 
Fehn Doe, Plaintiff, 
la the King's Bench, and 
Richard Roe, Defendant. 
R. R. of, &c. the defendant in this cauſe, maketh 
oath and faith, that iſſue was joined in this cauſe in 
Eaſter term laſt paſt, and that notice of trial was given 
for the laſt ſittings within the ſaid term; and this de- 
ponent further ſaith, that J. M. late of, &c, is a ma- 
terial witneſs for him this deponent, in the ſaid cauſe, 
as he is adviſed and believes to be true, and that he 
cannot ſafely proceed to the trial thereof, without the 
teſtimony of him the ſaid J. AZ. And this deponent 
further ſaith, that he hath endeavored to find the ſaid 
J. M. out; that he hath been to the houſe of the ſaid 
J. M. and was informed that he was gone to Exeter, 
in the county of Deven; and that be this deponent 
hath ſent there, for the purpoſe of ſabpœnaing him; 
but that the ſaid J. M. is gone from there, as this de- 
ponent hath heard, and verily believes to be true; and 


that he this deponent cannot get any information where 


the ſaid 7. M. is, but is informed that he will be at 
home in one month. And that he this deponent 
hopes and expects to be able to procure the preſence of 
the ſaid J. M. within the firſt fittings of next Trinity 
term, Then ſtate the ſervice of notice in caſe it be ſo, 
This is a rule to ſhew cauſe, pay 6s. fee to counſel 
105. 6d.; draw up and ſerve rule on the attorney of 
* other ſide, and make rule abſolute if no cauſe 
ewn. 


Affidavit. 


It is ſaid, if motion is made to put off the trial at Copies of 
mft prius, notice muſt be Arft given, and alſo copies of affidavits. 


the aſidavit to be produced. Edwards v. Veſey, Rep. 
temp. Hard. 128. 


343 


lf the coſts are not paid, the plaintiff may proceed It cofis are not 


to trial, and not have an attachment. 1 Salk. 83. 


paid. 


If previous to the trial, libels have been diſperſed by L. beli. 


one of the parties to influence the jury and witneſles, 


it may be put off. 1 Burr. 510. Rex v. Gray. 
2 4 And 
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Affidavit of 
third perſon. 


If witneſs lerves 
town, 


I attorney ill, 


What the affida- 
vit ought io 
contain, 


A tria! is not to 
be hurried todo 
injuſtice. 


What will ſatisfy 
the court to put 
off a trial, 


If in France, 


Of PUTTING OFF F RIAL. 


An affidavit of a third perſon that A. is a material 
witneſs, in caſe defendant is abroad or out of the way, 
will do; formerly otherwiſe. Forteſc. Rep. 396. 
Barn. 437. 

If a witneſs leaves town after notice of trial given, 
it is ſaid, it cannot be put off. 

If defendant's attorney is fo il] as not to be able to 
attend the trial, court will put it off. Hayley v. Grant, 
Say. 63. | | 

It is laid down, that the affidavit to put off the trial 
for want of witneſſes, muſt ſhew ** ſuch witneſſes to be 
« abſent and material, and that the defendant cannot go 
« ſafely to trial without ſuch evidence; that he has hopes 
& and expeftation of procuring the preſence of ſuch wit. 
« neſſes within a reaſonable time (ſpecifying it); that 
« there has been no laches, or neglect, to procure their 
& teflimony.” 3 Burr. 1514. 

A trial ſhall not be fo hurried as to do injuſtice to 
the defendant ; an affidavit in common form may be 
ſufficient where no cauſe of ſuſpicion appears; but 
men take ſuch latitude to ſwear in the common form, 
that where a ſiſpicion ariſes from the nature of the 
queſtion, or from contrary affidavits, the court will ex- 
amine into the ground upon which the delay is aſked, 
and have refuſed to put off a trial, notwithſtanding an 
affidavit in common form. bid. Rex v. D' Eon. 

It is neceſlary, 1ſt, to ſatisfy the court that the per- 
ſons are material witneſſes ; 2d, to ſhew that the party 
applying has been guilty of 20 laches nor neglect, in 
omitting to apply to them and endeavour to procure 
their attendance ; and, zd, to ſatisfy the court that 
there is a reaſonable expectation of his being able to 
procure their attendance at the future time to which 
he prays the trial to be put off. | 

And if he is out of the juriſdiction of the court, it 
ought to ſtate, as in France, and the witneſs is willing 
to come. I/orfley Bart. v. Bliſſett, Hil. 22 Geo. 3. 

If the mateiialneſs of the witneſs did not appear 
ſooner, the trial may be put off when cauſe called, 
but there ſhould be notice. 

If put off, the practice is only to put it off till the 
next term. 
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Of PUTTING OFF TRIAL. 


Short Notice of Trial. 


It it ordered, that where ſhort notice of trial is to be 
accepted in country cauſes, ſuch notice ſhall be given 
at leaſt ſour days before the commiſſion day, one day 
excluſroe, and the other mclufive. R. E. T. 30 Geo. 3. 

In town cauſes two days is ſufficient, but it is uſual 
to give as much more as the time will admit of, 


Countermand of Natice of Trial. 


This alſo muſt be in writing, and if the action be 
laid in London or Middleſex, aud defendant lives within 
40 miles of London, two days, excluſive of the day in 
which the countermand is delivered, are ſufficient ; 
Str. 849. but if the venue be laid in the country, /ax 
days are to be given, at leaſt, before the intended trial, 
purſuant to the ſtatute 14 Geo. 2. c. 17; or if the 
venue be laid in London or Middleſex, and the defendant 
lives above 40 miles from London, fix days, at leaf, 
muſt alſo in that caſe be given. Dee v. Roe, I 
« hereby countermand the notice of trial given you in this 
* cauſe. Yours, Cc.“ 

Wich is ſerved on defendant's attorney. 

Notice cannot be countermanded and continued at 
the ſame time. Vide Barn. 301. | 

If the plaintiff does not proceed to trial or counter- 
mand in time, the defendant ſhall have his coſts. 
R. M. 1654, ,. 18. 

The two or fix days notice of countermand, are 
reckoned one incluſiue, the other excluſzve. Cannot be 
given on a Sunday, and in a country cauſe, may be 
given to the attorney, or the agent in town. 

After countermand, new notice mult be given. 


R, A. 1654,% 18. 


Continuance of Notice of Trial. 


This is only given in London or Middleſex, which 
plaintiff may do; as for initance, if the plaintiff give 
notice ot trial for the f/ fitting in term, he may, by 
giving notice, continue nis notice of trial for the ſecond 
or third fitting or fittings after term, but it can be 
continued only ence in a term. Str. 11 19. Green v. 
Gifford. Two days are ſufficient; one day incluſive, 
the other exciuſide : as for inſtance, Monday for 1/:4- 


eſday 
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Short notice ts 
de four days 
before commiſ- 
ſion day, 


In town, 2 days, 


Countermand of 
notice of trial. 


Coſts. 


The days rec 
koned. 


Wo'ice of con- 
tuin uance. 
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Coſts, 


Trial put of on 
payment of coſts 
muſt be paid, or 
may proceed, 


Pauper. 


Affidavit to move 
for coſtt for not 
going to trial, 


How to move, 


No notice is 
requiſite, 


Of YUTTING OFF TRIAL» 


neſday is good. I hereby continue the notice gf 
A trial given you in this cauſe to the fitting after this 
<« preſent Eafter term.” Dated, Sc. 

A- good continuance of a bad notice of trial will net 


avail. Sell, 412. 


In the C. P. a notice of trial given for the ſitting 
after term, cannot be continued to the firſt ſitting in 
the next term, but in this court the maſter thinks it 
may. 


Cots for not proceeding to Trial. 


If the plaintiff does not proceed to trial, or counter. 
mand in time, defendant on affidavit of attendance, 
and neceſſary expences, ſhall have his coſts taxed, R. 
Mich. 1654, ſec. 18. But although the plaintiff does 
not proceed tv trial, whereby coſts are taxed for the 
defendant, and afterwards gives new notice of trial, 
yet the court will not ſtay the trial for not paying them 
(except in ejectment), becauſe defendant hath another 
remedy to recover them. N. on R. M. 4 Ann. (c). 
Andretus, 17. | | 

Trial put off upon payment of cots, the defendant 
did not pay, plaintiff proceeded to the trial, and the 
court was moved to ſet it aſide on payment of coſts, 
and the coſts of the motion ; but it was held that it 
was a conditional rule, and that the coſts ought to have 
been paid, and refuſed to ſet aſide the verdict. 

A pauper ſhall not pay coſts for not going to trial, 
Str. 983. 420. ; but you may move to diſpauper him, 
Str. 983. 

If the plaintiff does not proceed to trial purſuant to 
his notice, you may move the court for the coſts, upon 
an affidavit, ſtating, ** That the action was commenced 
4 in Eaſter term, that in Trinity term iſſue was joined, 
ce and notice of trial given thereon for the ſittings after 
ce the ſaid term, and that the plaintiff did not proceed 
<& to the trial thereof, nor did he countermand ſuch 
notice.“ 

Give this affidavit to counſel, with half a guinea, 
who will move for a rule, which is referred to tht 
maſter in the firſt inſtante ; draw up ſame at the clerk 
of the rules, pay 58. Gd. get appointment thereon, from 
the maſter to tax the coſts; if not paid, a demand 


muſt be made by defendant's attorney on plaintif; 
al 


CosTs for not PROCEEDING to TRIAL, 


and if he neglects to pay, make affidavit of ſuch de- 
mand and refuſal, move for an attachment, which is 
abſolute in the firſt inſtance, | 

N. B. The rule may be made to be paid to defend- 
ant, or his attorney. 

J. V. of, c. and C. D. of, Ce. ſeverally make 
oath and ſay, and firſt this deponent J. V. for himſelf 
faith, That he did perſonally ſerve the abovenamed 
plaintiff with a true copy of the rule, and the maſter's 
allacatur thereon, hereto annexed, and at the ſame 
time ſhewed him the ſaid original rule and maſter's 
allecatur thereon, and that he this deponent then de- 
manded of him the coſts allowed by the maſter on the 
ſaid rule, but that the ſaid plaintiff did not then, nor 
at any time ſince, pay the ſame to this deponent, and 
the ſame now remains unpaid to this deponent. And 


this deponent C. D. for himſelf faith, That he hath 


not received the ſaid coſts, or any part thereof, but the 
ſame now remains due and unpaid to this deponent. 
The affidavit mult ſtate perſonal ſervice and original 
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Affidavſt of de- 
mand and te- 
fuſa!, if payable 
to the attorney 
only. 


ſhewn, the day of ſervice, and demand preciſely ; on or 


about ſuch a day not ſufficient. 

This is a rule abſolute in the firſt inſtance on the 
maſter's allocatur for coſts merely, draw up the rule, 
and then take ſame to your clerk in court, at the 
crown office, who will make out attachment, pay 178. 
get warrant thereon, and give it to your officer. His 
tee is one guinea, | 


Of Judgment as in Caſe of a Nonſut. 


Trials by proviſo, on account of the expence, are 
much diſuſed ; a more <ligible remedy being given to 
the defendant, in caſe the plaintiff delays proceeding to 
trial in due time, by ſtat. 14 Geo. 3. c. 17. which en- 
acts, That where any iſſue ſhall be joined in any ac- 
tion or ſuit at law, and the plaintiff or plaintiffs in any 
ſuch action or ſuit have or hath neglected to bring ſuch 


Rule abſolme in 
firſt inflance, 


iſſue on to trial; according to the courſe and practice of 


the court; the judges at any time atter neglect, upon 
motion made in open court, due notice having been 
given thereof, may give the like judgment for the de- 
tendant, as in caſes of nonſuit, unleſs the judges ſhall, 
upon juſt. and reaſonable terms, allow any further time 
or times for the trial of ſuch iſſue, And if the plaintiff 

or 


* 
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Qui tam actions. 


Iſſue to be 
entered. 


In a town cauſe, 


Although the 
iſſue be joined 
early in term ſo 
28 to give notice, 
yet not bound ſo 
to do till next 
term, 


 JouncmenT as in Caſe of a Nownsvit, 


or plaintiffs ſhall neglect to try ſuch iſſue within the 
time or :imes fo allowed, then, and in every ſuch cafe 
the judges ſhall proceed to give ſuch judgment bs 
aforeſaid; and this judgment is to have the ſame force 
as judgments of nonſuit, and the defendant to he 
allowed coſts in any action or ſuit, where they would 
upon nonſuit be entitled to ſame, and in no other 
action, 

This ſtatute extends to gui tam atTions, 110. 325. 


as well as others, to the traverſe of the return to x 


mandamus. 4 Term Rep. 649. 

Before judgment as in the caſe of a nonſuit can be 
moved for, the iſſue muſt be entered on record. 

If an iſſue in a town cauſe be joined in Trinity term, 
and delivered with netice of trial for the fittings after 
that term, and the plaintiff does not proceed to trial, 
the defendant may move for judgment in Michaelna 
term as in caſe of a nonſuit. | 

If an iſſue is delivered in Trinity term as of that term 
in a town cauſe, and no notice of trial is given, yet if 
the plaintiff was in time to have given notice for the 
fittings in or after term, and did not proceed to the 
trial thereof, this motion, it is ſaid, cannot be made 
until Hilary term, becauſe he has not ſaid (by giving 
notice of trial) that he is ready to proceed, 

If the plaintiff delivers his iſſue ſo late in Tyiniy 
term, as not to be able to give notice of trial for the 
ſitting after that term, then the defendant cannot move 
until the Hilary term following, Michaelmas term being 
the term in which he makes default, 

The iſſue was joined 11th November, early enough 
to have given notice of trial for the fittings fer 
Michaelmas term, the venue being in London ; but 28 
plaintiff did not give ſuch notice then ; motion for judgment 
as in the caſe of a nonſuit, 6th Feb. The court beid, 
that as the plaintiff had not given his notice in Michal. 
mas term, he was not entitled to the judgment, and 
diſcharged the rule. Munt and another v. Tremamond, 


4 Term Rep. 557. contra 1 H. Bl. Rep. 65. Framptus 


Country cauſe, 


v. Payne. 

It an iſſue be joined in Trinity term, and delivered 
in a country cauſe with notice of trial for the then 
next aſſizes, if the plaintiff does not try his cauſe, the 


_ defendant may move for judgment as in the caſe of 4 


nonſuit in Michaelmas term (although he compel the 
TY plaint; 


in the 
1 caſe, 
ent as 
force 
to be 
would 
other 
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plaintiff by rule to enter his iſſue in that ſame Michael- 
mas term). 

if an iſſue be delivered fo late in a country cauſe, 
that the plaintiff could not give notice of trial as of 
Trinity term, then the defendant cannot move for 
judgment as in the caſe of nonſuit until Eaſter term 
following (his default not happening till Lent =ſſizes). 

It was ruled, that the rule requiring a term's notice 
of intention to proceed, does not extend to a motion 
for judgment as in caſe of a nonſuit. Doe ex dem. 
Philips v. Moſes, 5 Term Rep. 634. So determined 
in C. P. Manly v. Wirthey, 2 Bl. Rep. 1223. 


Flow to proceed. 


In order to proceed regularly (the iſſue being entered 
on record), move the court on the following aflidavit; 
notice of this motion need not be given. Loft. 265. 

J. M. of, Oc. attorney for the defendant in this 
cauſe, maketh oath, and faith, "I hat z//ue was joined 
in this cauſe, in Hilary term laſt paſt, and notice of 
trial was given for the fittings after the ſaid term; and 
that the ſaid plaintiff did not proceed to the trial thereof 
purſuant to the ſaid notice, 

Sworn, Sc. J. . 

Give it to counſel with 108. 6d. and remember to 
have the roll in court; or, if you are at He/tminfter 
before the fitting of the court, Mr. Auſlin's deputy will 
mark it in the treaſury, “read, pay 1s. 6d. in the 
evening draw up the rule, pay 6s. ſerve copy on 
plaintiff's attorney, make affidavit of the ſervice; give 
it to counſel with one guinea, to make it abfolute, 
which cannot be moved by him till the day after the 
day for ſhewing cauſe. 

On the part of the plaintiff, if only one notice 
has been given, it is necefſary for him to ſhew 
lome reaſonable excuſe why he did not proceed to 
trial; for undertaking peremptorily to try, at 
the next fittings, or next aſſizes, will not do; there 
mult be ſome excuſe in this court, though a flight one 
will do, with a peremptory undertaking ; but the prac- 
tice in the C. P. is contrary; if after tus notices, the 
court will expect a real excuſe, as they will after the 
firfl notice in penal actions, not chooſing ſuch kind of 
actions ſhould hang over the head of the defendant ; 
and in other actions ſhew as a reaſon the abſence of a 

material 
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does not extend 
to judgment a9 
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A ffidavit. 
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dc fendant. 
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material witneſs, naming him, and all endeavours uſed 
to ſubpœna him, and when expected home; or any 
other real cauſe, If put off, it is only from term to 
term, | 

| Inſolvency of the defendant, fince the action brought, 
is a good excuſe for not proceeding to trial, for it 
would be extremely hard, if a party ſhould be obliged 


to proceed, and put himſelf to expence, without a poſ- 


Ccilct proceſſus. 


Rule *ifcharged 
vn aſhdivit 
which is falſe, 
court will not 
pen the matter 
again. 


When not en- 
titled to this 
Judgment, 


If Once the cauſe 
Hus been carried 
down, defendant 
muſt afterwarcs 
take it down by 
pioviſo. 


If 5MTue was 
yoin-e early 
enough for the 
rect aſlizes, yet 
plaintiff not 
Faun to gait 
notice. 


ſibility of recovering either debt or coſts. Bayley v. 
Wilkinſon, Doug. Rep. 670. 

But it is ſaid, unleſs the plaintiff will conſent to a 
all further proceedings, and to enter a ceſſet proceſſus 
the court will bind him down to a peremptory under- 
taking. Tidd, 499. In the above caſe the rule was 
diſcharged. 

It a rule to ſhew cauſe why there ſhould not be 
judgment as in the caſe of a nonſuit be diſcharged, on 
an affidavit which contains an anſwer falſe in itſelf, 
the court will not afterwards open the matter on an 
affidavit which diſproves the former one; but if the 
matter was thought of previous, the court will ſuſpend 
their judgment on it till the matter is examined. Davis 
v. Cottle, 3 Term Rep. 406. 


When not entitled to Judgment. 


Action againſt two on a joint promiſe ; judgment 
againſt Walter by default; iſſue joined by Goyton, and 
the plaintiff neglected to bring it on to trial, and the 
common rule for judgment as in the cafe of a nonſuit 
obtained. Court held, that as the plaintiff was not 
liable to be nonſuited at the trial, the defendant there- 
fore was not entitled to this judgment. Weller v. Ga- 
ton and Walker, 1 Burr. 359. 1 Ld. Raym. 716. 
12 Mod. 651. 

Held that plaintiff having once carried down the re- 
cord to trial, and nonſuited, which was ſet aſide, he 
had complied with the ſtatute; therefore defendant in 
this caſe muſt carry it down by proviſo. King v. Pip- 
pett, 1 Term Rep. 492. | 

Iſſue was joined in a country cauſe early enough in 
laſt Trinity term to have given notice of trial for ihe 
ſummer athzes ; and becauſe no ſuch notice was given, 
motion in Micbaelmas term for judgment as in the cale 
of a nonſuit. Court; The plaintiff is not bound to give 
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mat jained, and that in this caſe, plaintiff had given 
notice of trial in this term. Hall v. Buchanan, 2 Term 
Rep. 734. : 

If the cauſe has been carried down, and although If c-uſe carried 
made a remanet on certain conditions not complied is 41 _ 
with, yet judgment as in the caſe of a nonſuit ſhall not juagment. 
be given, for the ſtatute is complied with by carrying 
it down once. Mewburn v. Langley, 3 Term Rep. 1. 

Per Cur. In replevin both parties are actors, and Replevin. 
as the defendant might have carried down the record 
by proviſo, it is an anſwer to the application of judg- 
ment as in the caſe of a nonſuit, Jenes v. Concannon, 

3 Term Rep. 661. C. P. contra. Barn. 317. But C. P. 
have no complied with the K. B. M. 33 Geo. 3. and 
refuſed the rule. This queſtion was again agitated 
in this court, and a rule was refuſed, Shortridge v. 
Hiern, 5 Term Rep. 400. M. 34 Ges. 3. court ſaying, 
the common pleas did not differ from this. | 


If Rule abſolute. 


If the defendant makes the rule abſolute, draw up If rule abſolute, 
ſame at the clerk of the rules; pay 58. then get a how to proceed, 
double half-crown ſtamp put upon the rule, beſpeak 
the roll of Mr. Edge, ſo as the maſter may mark the 
coſts; pay in term time 18. 6d. in vacation 58. 10d. 

_ for the keys of the treaſury, chief clerk's fee 
45. 6d. 
1f Cauſe put off on Undertaking. 


If the cauſe is put off on a peremptory undertaking, 1 cauſe put of 
the plaintiff muſt draw up the rule, pay 7s. and ſerve on peremptory 
it on the defendant : and if he does not proceed to the Vere enbran 
trial, then apply for an office copy of the rule; pay trial. . 
38. 6d, and move the court for judgment on the fol- 
lowing affidavit; fee to counſel half a guinea, 

J. K. of, &c. attorney for the defendant in this Affidavit, 
cauſe, maketh oath and ſaith, that this honourable 


court was moved in laſt Hilary term for judgment as 


in the caſe of a nonſuit, and upon ſhewing cauſe, the 


plaintiff peremptorily undertook to bring on the ſaid 
iſſue to be tried at the firſt ſittings within this preſent 
Eaſter term; whereupon the annexed rule was made: 
And this deponent further faith, That the plaintiff did 
ſet down the ſaid cauſe (as the caſe is) for trial in pur- 
ſuance of the ſaid rule, but withdrew his record, and 
did not proceed to the trial thereof, 


Trial 
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4a ials 
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Trial at Bara, 


After iſſue joined, and not before, Str. 656. you 
may move to have a trial at bar, which muſt be by ſpe. 
cial jury, R. Trin. 8 V. 3. it attorney of one hide 
ſhall make default to appear to ſtrike out twelve, the 
ſecondary ſhall name the jury in his ablence and ſtrike 
out twelve, and the reſt to be returned, the party ap. 
plying to be at the expence, /at. 3 Geo. 2. c. 25. (but 
this cannot be had in London, the citizens not being tg 
be brought out of the city), Str. 854. Vide 2 L iſſn, 
136, contra. | hey are granted either upon the value 
ot the lands, or difficulty of the title, for which reaſon 
the court will not grant them til] e joined, 12 Mid, 
331.3 nor can they be granted, though the parties con- 
tent, without leave of the court. Str. 696. But in 
tjectment, a trial at bar may be ordered before iſſue 
joined, Say. Rep. 155.3 but not before plea, Lill. Prac, 
Reg. 741. 

ic ought to be moved for in the term preceding that 
in which it is intended to be tried; as in Hilain for 
Eaſter, and in Trinity for Michaelma; term, except 
where the lands lie in Middleſex. And Buller J. ſaid, 
it is never allowed in an ifluable term, Coleman v. The 
City of London, M. 21 Geo. 3. unleſs the crown be 
concerned in intereſt, N. on R. M. 4 Ann. (e), or 
under very particular and preſſing circumſtances. 


1 Str. 52. 2 Lill. P. R. 615. and 271. 237. 1 Burr. 


273. 

5 is ſaid antiently, there was no other notice given 
of ſuch trial, than the rule in the office, but after- 
wards 15 days notice, Salk. 649. Now, notice of trial 
muſt be given as in other cauſes; and when the rule is 
obtained, the day appointed ought to be entered into 
the clerk of the papers book in the office ; and before 
it be ſo entered, notice of trial ought not to be given. 
Lill. Prac. Reg. 741. Sty. 509. and the notice ſhould 
be, To be tried at the bar of the court, on, &c. at Welt- 
„ miniter-Hall;” a copy of the rule may be lerved at 
ſame time. 


Trials by the country are at bar, or niſi prius; — be ſore ſtatute of uf 
minſter, ci il cauſes were tried at the bar of the court, or when of ng - 
ment, beivic the juttices in cyre, 3 Blacks Com, 352+ 
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A week previous to the trial, copy of the iſſue is to be Copy of iſſue to 
left with the clerk of the papers, who makes four copies be left with eo 
for the judges, and delivers them, the plaintiff's at- * 
torney pays the clerk of the paper's fees; the record is 
to be left with the chief juſtice as in other caſes. 

The moſt proper caſe for a trial at bar is, where it What a proper 
appears that a queſtion of law, of ſome nicety, will ariſe, eaſe. 
and that this will be ſo complicated with a queſtion of 
fact, that the whole matter muſt be determined by the 
jury, under the direction of the court. Trix. 4 Geo. 3. 

Ilhitaker v. Burrow, C. B. 

Partridge ſhewed cauſe againſt a trial at bar, that Grounds for 
leſſor of plaintiff was in ſuch indigent circumſtances Franting atrial at 
as not to be able to bear the expence, and that one of — * — 
his witneſſes was a woman of eighty, who might die — — 6 
before the trial. The value of the premiſes 20001. a ut may lay 
year, and the queſtion whether a codicil, by which Hood. oe 1 
they were deviſed, was duly executed. 2 Salk, 648. — and 
cited, Court were of opinion, that this was a caſe fit 55 un 
for a trial at bar; but ſaid, as it was a favor aſked by — 'b 
the detendant, they would lay him under terms, that conſent, x 
if he ſucceeded, he ſhould only have vi, privs coſts; 
but if leſſor were to ſucceed, he ſhould have bar coſts; 
and that the old witneſs ſhould be examined upon in- 
terrogatories, and her depoſitions read, if ſhe ſhould 
die before the trial. That the cauſe ſhould be tried by 
a Middleſex jury, inſtead of one from Norfolk where 
the premiſes were ſituated, which was conſented to. 

Halmes v. Brown, Dougl. 348. 

| Upon application for a trial at bar, the court will cut will exer- 
in every caſe exerciſe its own diſcretion, upon the ie their own 
peculiar circumſtances thereof, The King v. Ame — 

I —_ Rep. 363. ho 

t was moved that the leſſor having privilege, mi Leer privilege 
name a good plaintiff to be liable 3 — 4 "7 
Pr en v. Linger, Str. 479. F g 

If a juſtice of the one bench or the other be con- If one of the 
cerned, the trial ſhall be at bar upon motion without ite, &c. 
TR 1 Sid. 407. Morton v. Hopkins. 
ag e on which the application is made muſt Affdzvit. 

11 Fl 22 and nh as in ejectment, that the 
— we pena on the deduction of a long and intricate 
1 ucceſſions and deſcents, and the effects and opera- 
of /t veral deeds ; and 2 a variety of points of law 
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Tenire, 


M ay counter - 
mand, 


Of venire or dif- 


tr.ngat, and jury. 


New trial, 


If ad jon ina 
eounty palatine, 


Rex v. Amery. 


TRIAL at Ban, 


and other queſtions will * which he concei vet, and ;, 
adviſed, will be neceſſary that the cauſe ſhould be tried a 
the bar of the court. It will be a rule to ſhew cauſe, 

The ſpecial jury is obtained as in other caſes, and! 
ſpecial venire and diſtringas iſſued; without the clauſe if 
niſi prius being added. f 


The plaintiff may countermand notice of trial, though (f 
it be a trial at bar (which is always appointed by the th 
court), and prevent the cauſe being tried at the day, an 
nor can it be brought to trial, unleſs ſome day be ap. the 
pointed again by the court. N. on R. M. 4 Ann. (c). fd 

A trial at bar is had upon the vertre or diſtringat 1s ant 
at common law, without any clauſe of niſi prius; and by ſhe 
a ſpecial jury of the county where the action is laid, ma 
1 Burr. 292. Stx days notice at leaſt ought to be given you 
to the jurors before trial. Say. Rep. 30. And in Deny, ano 
Lord Cadogan, where nine of the jurors only appeared, poir 
the counſel for the plaintiff prayed a decem tales, 28 and 
this trial could not, by the courſe of the court, have wit! 
come on again till Michaelmas term (this being Eafter), whit 
there being gentlemen ſufficient in town to make 2 and 
complete jury, the court ordered, the return of the decen purp 
tales to be on the Monday following (though there had defer 
been no inftance before of it). But had there not been ri 
ſufficient, the trial muſt have been adjourned, and: « 
decem or ofto tales awarded, as at common law. 5 Term 6 ju 
Rep. 457. For the parties in this cafe cannot pray a WW * ing 
tales upon the ſtatutes; and no writ of alias or pluri: « the 
diſtringas, with a tales for the trial of iſſues at be, Wl © ſuc 
ſhall be ſued out, before the precedent writ of «/- e oth 
tringas, with the panel of the names of the jury an- « tha 
nexed, {hall be delivered to the ſecondary of the court, “ unt 
to the intent that the iſſues forfeited by the jury for “ jur, 
not appearing upon the precedent writ, may be duly Wi * triec 
eſtreated. 2 Lill. P. R. 123. t epen 

After a trial at bar, a nete trial may be moved fol, “ cord 
as in other caſes. 1 Burr. 395. Bright v. Eynon. 6 by a 

W here the cauſe of action ariſes in a county pale No | 
tine, it has been doubted whether this court can com returne, 
pel the inhabitants of the palatinate to attend as jura any ſuc. 
on a trial at bar, Say. Rep, 47. 1 Term Rep. 393 all th 


s 1 


nd 1; 

*p Special Fury. 
and 2 25 
uſe of (GIVE brief to counſel, with the name of the cauſe, How toapp!y for 

and indorſe thereon, ©* To move for a ſpecial jury; pee al jury. 
hough (fee 10s. 6d.) he will ſign it; take it to the clerk of 

by the the rules, who will draw up rule, (pay him 6s.); get 
e day, an appointment thereon from the maſter to nominate 
be ap- the forty-eight, ſerve copy on the attorney of the other 
(6). fide, and the ſheriff alſo muſt be ſerved; attend maſter, 
gas 25 and he will nominate the forty-eight, (pay maſter 2l. 28. 
and by ſheriff 21. 28.); when this is done, maſter's clerk 
's lard, makes out copies for each party, (pay him 5s.'. When 
» given you are ready to ſtrike, then apply to the maſter for 
Jenn . another appointment; ſerve copy of rule, and that ap- 
peared, pointment on the attorney; attend the maſter again, pifcrettonary in 
les, 25 and he will ſtrike out twelve on each fide, beginning maſter whether 
t, have with the plaintiff firſt; the clerk then makes copies, - — 
Eaſſer, which reduces them to twenty-four, to try the iſſue, h — : 
make 3 and a ſpecial writ of diſtringas juratorum iſſues for that ment, 
je deten purpoſe. Though the jury be at the inſtance of the 
ere had defendant, yet the plaintiff is bound to ſue out the 
ot been «firingas, and ſummon the jury. 

, and 2 e perſon or party, who ſhall apply for a ſpecial No cos of » 

5 Tem * jury, ſhall not only bear and pay the fees for ſtrik. ſpecial jury ſhall 
t pray « Wi © ing ſuch jury, but ſhall alſo pay and diſcharge all — 9 
f plurit * the expences occaſioned by the trial of the cauſe by — 

at bar, “ ſuch ſpecial jury; and ſhall not have any farther or 
of d- * other allowance for the ſame upon taxation of coſts, 
jury an- * than ſuch perſon, or the party, would be entitled 
e court, “ unto, in caſe the cauſe had been tried by a common 
jury for “ jury, unleſs the judge, before whom the cauſe is 

be duly “ tried, ſhall, immediately after the trial, certify in 


* open court under his hand, upon the back of the re- 


wed (ot, “ cord, that the ſame was a cauſe proper to be tried 

non. * dy a ſpecial jury.” Stat. 24 Geo. 2. c. 18. 

aty palte No perſon who ſhall ſerve upon a ſpecial jury, or be Nene to take 
an com. Teturned, ſhall be allowed to take for ſuch ſerving on were than one 
as jurors Wh any ſuch jury, more than the judge who tries the cauſe Sete ten 


Rep. 463 ſhall think juſt and reaſonable, not exceeding 11. 18. view, 
(except in cauſes wherein a view hath been directed), 


dame Stat. 


Jury was nominated in Michaelmas term, but the The change of 
Wenty-four had not been ſtruck out by the parties. In Heri makes 
'A ; no difference if 
2 2 al the jury be once 
aominaicd, 


"oO Io — © 7 4 
— — —— 0 = 
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Hilary term appointments were made out, and de. 

fendant's attorney (though he attended) refuſed tg 

ſtrike, becauſe the jury were nominated in Michaelna 

term. Lord Mansfield was clear the maſter ought to 

do it, without any direction from the court; and ſaid, 

it was right for him ta act as uſual, unleſs thete ſhould 

appear any particular reaſon, to the contrary : In the 

preſent caſe, there had been no change of ſheriffy, 

which Lord Mansfield, obſerved had been given 282 

reaſon. why the lame jury ſhould nat ſerve for the trial 

of the cauſe, which had been already ſtruck. for a for- 

mer intended trial. But he ſaid he did not ſee the 

reaſan why the change of the ſheriffs ſhould make any 

difference. Mr. Wallace ſaid, the court of C. P, had 

lately determined- it ſhould be ſo, and that the change 

of ſheriffs makes no difference, Lord Mansfield (aid 

. be was glad of it. Cotop. Rep. 412. Rex v. Hart, 
NM B. This is now the eftabliſhed practice. 

If after ſpecial * In Trinity term a ſpecial jury was ſtruck, but for 


Joy Fruck,cauſe gefault. of jurors at the fittings after ſaid term, the in- 


r formation was not tried. — A rule was obtained for 
fr jury muſt ſtriking ia new jury, which Erfgine moved to diſcharge, 
1 on the ground that, after a ſpecial jury had been once 
ſtruck, the jury alone, or as many af them as appeared 

when the cauſe came on to be tried, with the addition 


£4 of taleſmen only, could try che cauſe, and the court 


made the rule abſolute. Rex v. Perry, 5 Term Reps 
4535» te, ee e ee WM! 


View. 


ORMERLY there could not have been a view i 

perſonal actions, but upon withdrawing of a jut 

after they were ſworn, and conſent of the parties by# 

View may be Tule of court, Now in aftions of waſte, treſpaſs quart 
grantedin any clauſum fregit, and other actions, where it appears 0 
oo _ the court to be proper and neceſſary that the jurols 
phe whether common or ſpecial, who are to try the iſſues, 
ſhould, for the better underſtanding of the evidence, hate 
the meſſuages, lands, or place in queſtion viewed, ue 
court is authorized by fat. 4 & 5 Ann. c. 16. f. 3 © 
order ſpecial writs of diſtringas, or habeas corpora, to 
the ſheriff, requiring him to have ſix of the jurors, d 
2 greater number of them, at the place in Ar- 


* 
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de. ſome convenient time before the trial; who then and 
I to there ſhall have the matters in queſtion ſhewn to them 
Ina by two perſons named in the writs, to be appointed by 
nt to the court; and the ſaid ſheriff executing the writs is 
ſaid, eſpecially to returg the view made acordingly. 
ould By flat. 3 Geo. 2. c. 25. (the ballotting act) /. 14. Six of the jurors, 
1 the it is provided, . That where a c ie ſhall be allowed, fix or _ ſhall 
riffs, 6 of the jurors named in the panel, or more, ſhall have „ 
28.2 « the view, and ſhall be the firſt ſworn (or ſuch of them 
> trial « as appear) before any drawing, and ſo many only ſhall 
a fore « be drawn to be added to the viewers who ſhall appear, 
ze the « as ſhall, after all defaulters and challengers allywed, 
te any & make up the number of twelve, to be ſworn for the 
P, bad « trial of ſuch cauſe.” But as the having a view was 
-hange not by either of the ſtatutes made a matter of courſe, 
Id (aid though ſuch a practice had prevailed, and had been 
Hart. abuſed for the purpoſes of delay, the court thought it 
their duty to take care that their ordering a view 
put for ſhould not obſtruct juſtice, and prevent the cauſe from 
the in being tried ; and they reſolved not to order one any 
ned fot more, without a full examination into the propriety 
charge, and neceſſity of it: for they were all clearly of opinion, 
en once that the act meant that a view ſhould not be granted, 
ppeared unleſs the court was ſatisfied, that it was proper and 
addition neceſſary; and they thought it better that a cauſe ſhould 


be tried upon a view had by any ſix, or by fewer than 
lix, or even without any view, than be delayed for a 
greater length of time: Accordingly they added a 
clauſe to the uſual rule for views, purporting that the 
party praying a view conſented, “ That in caſe no view 
* ſhruld be had, or if a view ſhould be had by any of the 
* Jurors whomſoever (though not fix of the firfl twelve), 


2 view in get the trial ſhould proceed, and no objection be made on 

of a jura * account theres, or for want of a proper return.“ vince 

rties by a which, motions for views are become motions of 

paſs qual courle without affidavit, with ſuch additional conſent 

 ppears o annexed to them, ide 1 Burr. Rep. 256, 257. 

he jurors In actions of waſte, treſpaſs quare clauſum fregit, When of courſe, 
the iſſues Wh and nſance, the motion is of courſe, the necelfity ap- 

ence, habe pearing on the pleadings. | 

ewed, the 


In term time give brief to counſel * to mv fer a How to obtain 
ö. / viene,“ fee 10s. 6d.; take the brief to the clerk of rule. 

or pora, 10 the rules, who will draw up ſame, 10s. ; but firſt ap- 

jurors, ® Ply to the oppoſite attorney for the name of his ſhewer, 

1 queſtion By % place of abode, and have yours ready, fo that 


A a 3 the 


S be vers may 
Mew marks, &c, 
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So if there is a 


Nut if reſpondeas 
oufter be awarded 


partners ſever in 


View. 
the rule may be properly filled up; and alſo the day and 


lace where the jurors are to meet muſt be inſerted, 
When you have drawn up the rule, ſerve copy an the 
oppdſite attorney, leave the original, with the name 
of the jurors (if ſpecial), with the ſheriff; if common, 
he has them, and he will ſummon the jury ; pay him 
21. 28.; his fee for attendance 11. 15. ; and no evidence 
is to be given on the view, but the premiſes only arg 
to be ſhewn. In town it is not uſual to treat the jury, 
as heretofore, with dinners, but in the country it is, 
and at the expence of both parties. NM. B. In vaca. 
tion, by conſent, you may have a judge's order for a 
view, upon producing counſel's hand, fee 108. 66, 
The expences are equally borne by both parties, which 
is particulary ſtated in the rule. 
The ſhewers may ſhew marks, boundaries, Oc. to a 
enlighten the viewers, and may ſay to them, theſe ate 4 
the places which on the trial we {hall adapt our evidence. ; 


Record of Nip Prius by Bill. 


T His contains the whole pleadings, viz. a copy of 

the iſſue or paper book, and is to be ingroſſed 
ſairly on a double half- crown ſtampt parchment, and 
made up by the attornies themſelves. In every record to 
be made up, there muſt be two placitas, the one pre- 
ceding the iſſue, which is to be of that term in which 
the iſſue is joined, the other, the term the cauſe is to bt 
tried. Bur if the cauſe is to be tried the ſame term the 
i ue is joined, then the two placitas are to be of that 
term. 

If there be a demurrer to any of the pleadings, and 
the cauſe is to be tried before or after that be diſpoſed 
of, all the proceedings muſt be entered on the niſi priu 
record, the ſame as made up in the paper book. 

But where there has been a plea in abatement, 
and a judgment of reſpondeas ouſter awarded, and 
the deſendant pleads in chief, the iſſue is made up 
without taking notice of any of the pleadings in abate- 
ment. 7 Med. 51, Ld. Ray. 329. contra, but 7 Mi 
is a later caſe. 

Aſſumpſit againſt two, they ſever in pleading. One 
pleading bankruptcy, on which iſſue was joined. 
other pleaded a judgment recovered againſt him 1 


/ the faith, and in the year of our Lord 1796. 
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the other defendant. There was a nolle proſegui entered, .- 
not to proceed further againſt the bankrupt, and plain- 1 
tiff proceeded to final judgment againſt the other. On | 
error being brought, the judgment was affirmed, | 
Noke & Chifwell v. Ingham, 1 IVilſ. 89. 1 

Where there are ſeveral defendants, and they ſever When a nol'e 
in plea, whereupon iſſue is joined, the plaintiff may Monger eg | 
enter a nolle proſegui as to one defendant at any time RS wry. | 
before the record is ſeat down to be tried at ni prius. 


2 Rl. Abr. 100. Salk. 457. Greeves v. Rolls. 


The Record. 


Pleas befere our lord the king at Weſtminſter, of the Record where 
term of the holy I'rinity in the 36th year of the reign of 3 1 


+” cy Þ lord George the third, by the grace of God ferent terms. 
of Great Britain, France, and lreland, king, defender 


Rall 5 20. Mansfield and May. 
Lindin, } Be ii remembered, that on 
to wit, (to the end of the iſue verbatim) ; then 


enter a ſecond placita as follows : 

Pleas before our lord the king at Weſtminſter, of the Second pl-cita, 
term of vt. Michael, in the 36th year of the reign « Sow 
ſovereign lord George the third, by the grace of God of 
Great Britain, France, and Ireland, king, defender of 
the faith, and in the year of our Lord 1796. 
Lenden, I Ihe jury between John Jones, by his at- ſurata for 

to wit, torney, plaintiff, and Edward Powts, de- London. 
fendant, of a plea of treſpaſs on the caſe?, is reſpited be- Or debr, as the 
fore our lord the king at Veſtminſter, until a 
next after >, unleſs the right honourable Lloyd > The return ef 
lord Kenyon, his majeſty's chief juſtice, aſſigned to the diftringas, 
hold pleas before the king himſelf, ſhall firſt come on © e The day of 

the day of „at the Guildhall of the trial. 

laid city, according to the form of the ſtatute in ſuch 
caſe made and provided, for default of the jurors, be- 
cauſe none of them did appear; therefore let the ſheriff 
have the bodies of the ſaid jurors, to make the ſaid jury 
between the parties aforeſaid, of the plea aforeſaid ; 
accordingly, the ſame day is given to the parties afore+ 
ſaid, at the ſame place. 

If the cauſe is to be tried in Middleſex, ſay, © unleſs, If in Middleſey 
* & ſhall firſt come on the day of 
- at Weſtminſter-Hall, in the county of 
« Middleſex,” 

Aag If 


2 3 3 — 5 * 


* * 
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If at affizes, If at the aſſizes, « 2 his majeſty's juſtices aſſigned 
to take the aſſiz2s in and for the county of Oxford, ſhall 
% firſt come on the day of July at 
« Oxford, in the ſaid county, according, &c.“ and at 
the end of the jurata add, And be it known, that the 

| % kmg's writ on record was delivered to the deputy 

4 The laſt day of ſheriff of the ſaid county, on the day of 

= 1 _ in this ſame term, before our lord the king at Weſt. 

pact # oe 6& minſter, o be executed according to law, at hij 
* -per07.” 

To be entered in It is ordered, that unleſs the cauſes to be tried at 

town two days © London and Middleſex be entered with the chief juſtice 

before fitting. 46 this court by the ſpace of two days before the ſittings 
« upon which ſuch cauſes are to be tried, the marſpul 
& may enter à ne recipiatur, at the reque/t of the des 
« fendant or his attorney. R. H. 15 & 16 Car. 2. 


Time for Entry of Cauſe. 
Timeforentering Ordered, that in future, all cauſes to be tried at the 
* ſittings after term, ſhall be entered, and the records 
dleſex after tex, delivered to the marſhal, at the times following: The 
cauſes in Middleſex, the firſt day of the fitting after 
term in Middleſex; and the cauſes for London, twy 
days before the adjournment day, in London. R. Hil, 
34 Geo. 3. I he rule M. 17 Gee. 2. is at an end ſo far 
as relates to the entry. They are to be entered by nine 
| in the evening. 
New iule ſetting It is ordered, that no cauſe for the future be tried by 
down coules. a ſpecial jury, unleſs the rule for ſuch ſpecial jury be 
a ſpecial jury. drawn up, and the cauſe marked as a ſpecial jury in the 
marſhal's book of cauſes, before the adjournment day 
after each term. By the court, R. Trinity Term, 
30 Geo. 3. 1790. 
Exery cauſe to Ordered, that every cauſe to be tried at ni prius, in 
be tried in the London and Middleſex, ſhall be tried in the order in 
— hp * which it is entered (beginning with remanets), unleſs 
it ſhall be made out to the ſatisſaction of the judge of 
niſi prius in open court, that there is a reaſonable cauſe 
to the contrary, who thereupon will make ſuch order 
for the trial of the cauſe ſo to be put off, as to him 
ſhall ſeem juſt. R. Mich. 17 Geo. 2. ; 
If the plaint'ff It is ordered, that if the defendant in any action in 
be hindered of a London or Middleſex, and to be tried at the ſittings of 
ec — the lord chief juſtice of this court, ſhall enter a ne rei- 
the cauſe at the Pratur, and by reaſon thereof hinder the plaintiff that 


next fittings, on he 
Notice, 


RECokp. 


he cannot proceed at that ſitting, that then it ſhall be 
lawful to the ſaid plaintiff to proceed to trial in the ſaid 
cauſe at the next fitting of the ſaid chief juſtice, after 
the entering of the ſaid ne recipiatur, upon notice given 
during the ſaid firlt ſittings. R. Mich. 4 Ann. 

But if a cauſe is to be tried at the fittings after term, 
no ne recipiatur can be entered, until after proclama- 
tion made by order of the chief juſtice for bringing in 
the records; and then if the record be not brought in, 
the defendant's attorney may enter a ne recipiatur. N. 
on the above rule. 

Likewiſe if notice of trial be given for a day certain 
in London or Middleſex, and the plaintiff is not ready 
to proceed, the cauſe may be tried the next fitting, 
upon the like notice as when a ne recipiatur is entered 
by the defendant; and in either caſe, if the cauſe be 
not tried at ſuch next fitting, notice is to be given as 
at firſt, uuleſs it be made a remanet, and then new no- 
tice of trial is never given; for the defendant is bound 
to attend till the caule be tried. N. on R. M. 4 Ann. 


Remanet. 


Whenever the cauſe is made a remanet, no new no- 
tice need be given ; but defendant muſt attend till the 
cauſe be tried. 2 Lill. Pr. R. 745. 

If the cauſe is not tried the day of the ſitting, it is 
then made @ remanet by the marſha} of courſe; he alters 
the jurata, pay him 58. get the d:ffringas, alter the 
return, to the day of the next fitting (if it be a proper 
return day), if not, the next day, reſeal it, pay 18. 
annex it to the record again, as there is no occaſion 
tor the ſheriff to return a new panel, nor is there oc- 
caſion for a new ſtamp. 

Care ought to be taken reſpecting this, for the jura- 
ta, if not altered, is not amendable, and the trial will 
be cram non judice; but the court will order a venire 
facias de novo. 1 Wil. 144. Crowder v. Rcole. 
Ordered, that the writs of diſtringas, and the records 
in cauſes, which ſtand over from one fitting to another, 
be regularly reſealed, previous to the fitting to which 
they ſtand over ; or in default, the cauſes be not tried, 
R. E. 43 Geo. 3 ; 

When the record is ingroſſed, make an incipitur on 
a roll (which get of Meſſtrs. Prove/t and Webb, or Mr. 

Adams), 
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When may enter 
a ne reciplatur. 


Remanet, 


Remanet. 


Remaret how to 
be made, 


Jurata muſt be 
alteted. 


Remanets, write 
of diftringas, and 
record to be te-; 
ſealed. 


How to enter the 
iſſue, and paſs 
the record in 
town. 


How to proceed 


at the aſſizes. 


Writ and record 
to be entered to- 
gether, 


The time of ſeal- 
ing records. 


Altered. 


Entry of record 
a: iet. 


RexconD. 


Adams), firſt entering thereon the term the iſſue i, 
jomed, warrants of attorney for plaintiff and defendan;, 
and part of the memorandum of the iſſue; take the iſſi 
and record to the clerks of the judgments,” who enters 
the iſſue, marks the roll, record, and iſſue paper, pay 
him 38. 6d. for the firtt ten ſheetsy, and 15. tor every 
fix more; if the iſſue ſhould be of an old term, and 
the entries have not been made before, firſt get num. 
ber- roll of Mr. Edge of the term iſſue is joined, they 
make out a docket tor the entry, and docket ſame; take 
record to Mr. Jay's effice, King's Bench Walks, undi 
the K. B. office, who will pals ſame, pay 75. 69. tor 
the firſt eight ſheets, and 7s. for every other eight, 
and 6d. to the ſealer.* 


For the Afſizes. 


If at the aſſizes, tie iſſue is entered the ſame as be- 
fore, and record is paſſed at the ſame office with the 
clerk of the circuit in which the cauſe is be tried ; pet 
the venire returned in town with the under-ſheri#, pay 
him 2s. 6d. ; fend the d:/{ringas and venire into the 
country annexed to the record, and the writ and record 
are to be entered together, and left with the judge's 
marſhal, pay 148. 8d. 

Ordered, by all the judges of England, that in every 
cauſe to be tried before them in ther reſpective circuits, 
the writ and record (hall be entered together, and that 
no record ſhall be received without the writ. T. 10, 
11 Geo. 2. | 

Ordered, that no record of nifi prius, for the trial of 
an iſſue at the aſſizes, ſhall be ſealed after the end of 
three weeks next after the end of the term, This 
practice is altered, for by obtaining a judge's order (for 
which you now pay for at the time of paſſing the te- 
cord 28. and which the officer will procure at his lei- 
ſure), you may have your record ſealed, at any time 
before the aſſizes. | 

It is ordered, that no writ and record of viſi privs 
ſhall be received at the aflizes in any county in England, 
unleſs they ſhall be delivered to be entered with the 
marſhal befere the firſt ſitting of the ceurt after the com- 


* Mr, Preveft 2s as deputy to Mr. Way. Re alſo afts as deputy © 
moft of the clerhs of the #1 privs for che dittcrent circuits, 2, pointed by 


miſſhon 


the ufs brevis 
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miſſion day (except in the counties of York and Norfolk), | 
and there the writs and records ſhall be delivered to, 
and entered with the marſhal, before the firſt ſitting of 

the court, on the ſecond day after the commiſſion day, other - 

wiſe they ſhall not be received, and every cauſe ſhall 

be tried in the order in which they ſhall be ſo entered, 

without any preference or delay; unleſs it ſhall be 

made out to the ſatisfaction of the judge, in open court, 

that it is impracticable, or convenient ſo to do; who 

thereupon may make ſuch order for the trial of the 

cauſe ſo put off, as to him ſhall ſeem juſt. And that 

a liſt of the cauſes, when ſo entered, ſhall be made by 

the marſhal, and forthwith fixed up in ſome public 

place in the niſi prius court, there to remain during the 

whole time of the aſſizes, R. H. 14 Geo. 2. 

Ordered, by all the judges of England, that no j, Norfolk and 
writ or record of niſi prius ſhall be received at the Norwich, to be 
afhzes in and for the county of Norfolk, or city of 9 
Norwich, unleſs ſuch writ and record be delivered to, - 

and entered with the marſhal, before the firſt ſitting of 

the court, or the day next after the commiſſion day. R. 

H. 32 Geo. 3. 

The — between the iſſue delivered and re- vr iance between 
cord ought to be mentioned at the trial and objeed to; iſſue and recoid. 

if the record be wrong, the court will mend it by the 

iſſue roll after verdic! and defence made. The iſſue 

was 200l. damages, record ſtated 300l.; and roll ac- 

corded with it. Vide 2 Wilſ. 160. 

If one of the defendants die after ifſue joined, it If ene die, g- 
ſhould be ſuggeſted on the roll, and entered on the re- geſtion. 

cord; but if properly fuggeſted on the roll, though 

not ſo accurate)y ſet forth on the record, it is enough. 


1 Burr. 363. Far v. Denn. 8 9. V. 3. c. 1t. 


If the record of niſi prius agree with the declaration yajation frem 
delivered, a variation from the iſſue delivered is not iflue. 
material. Str. 1131. Shepley v. Marſh. 2 Wilſ. 160. 

For defendant's attorney ſhould have refuſed the iſſue, 
if not agreeable to the declaration. 

For record of niſi prius by original, vide title Proceed- 
mgs by Original, 
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| When the record is ready, then ſue out venire and 

difiringas (both of which are ſealed only), get the di. 

F* tringas returned at the ſheriff's office, pay in Middle. 

WY | ſex 145. 8d. in London, 'if common, 45. 4d. if ſpecial 
KE | 8s. 8d. and annex it to the record with the panel. 

2% Venire faciazif George the third, &c. to the ſheriff, &c, greeting. 

proceeding by We command you that you cauſe to come before us, 

bill, at Weſtminſter, on next after : 

(here inſert ſome return-day before the trial, if « 

country cauſe, the laſ? day of the term), twelve free and 

lawful men of the body of your county, each of whom 

having 10l. a year at the leaſt, of lands, tenements, or 

rents, by whom the truth of the matter may be the 

better known, and who are in no-wiſe a- kin either to 

A. B. the plaintiff, or to C. D. the defendant, to make 

a certain jury of the county between the parties afore- 

ſaid, in a plea of treſpaſs on the caſe (or as the caſe 

may be); becauſe as well the ſaid C. D. as the ſaid 

A B. between whom the contention thereupon is, have 

put themſelves upon that jury; and have there then 

the names of the jurors, and this writ, Witneſs, 

Lloyd lord Kenyon, at Weſtminſter (the firſt day of the 

term in which the cauſe is to be tried), in the 36th 

year of our reign. Mansfield and May. 

If where judg- In caſe one of the defendants ſuffers judgment to go 

* _ by default, and the other pleads to iſſue, after the 

ang en ile arto Words, to make a jury of the county between the 

the other deſend- parties aforeſaid,” add theſe, “ as well to try the 

ant. « iſſue between the ſaid A. B. and C. D. joined, of a 

| ce plea of treſpaſs on the caſe, as to inquire what da- 

mages the ſaid A. hath ſuſtained by reaſon of the not 

e pertorming the faid promiſes and undertakings by 

ce the ſaid R. made, as for his coſts and charges by 

« him ſuſtained in this behalf, whereof it is conſidered, 

that the ſaid A. ought to recover his damages, becauſe 

as well the ſaid R. as the (aid A. between whom the 

© contention thereupon is, have put themſelves, upon 

that jury; and have there then the names, Cc.“ 

When plea of In actions of contract, as covenant, aſſumpſit, &c. the 

one deſend ant plea of one defendant for the moſt part enures to all, 


e to @]] . 3 2 
. f. for the contract being intire, the plaintiff muſt ſucceed 
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2 If by original, return to be on a general return day, whereſoever, &c. 
upon 


Is ms ww of. O& an @ A > © © 6c. v > :c,»x © wi on 


W 5 Xa . = _ A a © A. G_ as tin bf a= © . uw _ 


my £& iv 


VENIRE and DiSTRING AS. 


upon it, againſt all or none; therefore if he fail on the 
plea, he cannot have judgment or damages againſt the 
others, who let judgment go by default. 1 Leu. 63. 
3 T. Rep. 662. But in actions of tort, as treſpaſs, &c. 
where the wrong is joint and ſeveral; the diitinction 
is, that where the plea of one of the defendants is ſuch, 
as ſhews the plaintiff could have no cauſe of action 
againſt any of them, there, if this plea be found againſt 
the plaintiff, it ſhall operate to the benefit of all the 
defendants, and the plaintiff cannot have judgment or 
damages againſt thoſe who let judgment go by default. 
2 Ld. Ray. 1372. Str. 610; but where the plea merely 
operates in diſcharge of the party pleading it, there it 
ſhall not operate to the benefit of the other defendants; 
but notwithſtanding ſuch plea be found againſt the 
plaintiff, he may have. judgment and damages againft 
the other defendants... 2 Str. 1108. 1222. 12 
If there are two ſheriffs, and one is intereſted in 
the cauſe, or related to either of the parties, the venire 
ſhould be awarded to the other only; or if both are in- 
tereſted, then to the coroner of the county, which 
intereſt ſhould be ſuggeſted in the iſſue. | 
George the third, &c. To the ſheriff of, Wc. gree- 
ting: We command you that you diſtrain the ſeve- 
ral perſons named in the panel annexed to this writ; 
the jury ſummoned in our court before us, between 
A. B. plaintiff, and C. D. defendant, by all their lands 
and chattels in your bailiwick, ſo that neither they, 
nor any for them, intermeddle therewith, until you 
ſhall have other command in that behalf from us; and 
that you anſwer us for the iſſues of the ſame, ſo that 
you have their bodies before us at /Y:Aminſfter, on 
next after (here inſert the firſt return- 
day after the trial), or before our right truſty and well- 


beloved Lloyd lord Kenyon, our chief juſtice, aſſigned 


to hold pleas in our court before-us, if he ſhall firſt 
come on (the day of trial); if in London, ſay, 
at the Guildhall of the city of London aforeſaid ; if in 
Mildleſex, ſay, & at Weſtminſter- Hall in the county of 
* Middleſex ;”* if at the affizes, ſay, “ before oor jo 
* tices aſſigned to hold the afſizes in your county, if they 
Hall firſt come on” (the day of trial) at (the 
place where held) in your county, according to the form 
of the ſtatute in that caſe lately made and provided, to 
make A certain jury between the ſaid parties, of a plea 
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of treſpaſs on the caſe (as the action is), and to hen 
thereof their judgment of many defaults, and that you 
have there the names of the jurors and this writ, 


Witneſs Lloyd lord Kenyon, at Weſtminſter, the 
day of in the 36th year of our reign. 
Mansfield and Way, 


George, Cc to the ſheriffs of London, greeting: We 
command you, that you diſtrain Fohn Ling, of Cole. 
man freet, Joſeph Lancaſter, of Queen: Hreet, and ſo on, 
till you come to the end of the maſter's liit, then add 
(merchants), the jury ſummoned in our court before 
us (as in a common one); and if there is a view after 
the word (default) add this, . And in the mean time, 
according to the form of the flatute in ſuch caſe made 
and provided, we command you, that you have fix if 
© the firſt 12 of the ſaid jurors, or as many more of them 
& as you ball think fit, to take a view of the place in queſ- 
ce tion, on the day of and that the ſaid jurors 
* meet on the ſame day, at the houſe of (as in the 
© rule) in your city, and proceed from thence to view the 
„ ſaid place in the preſence of I. B. on the part of the 
c plaintiff, and G. H. on the part of the defendant, ap- 
& pointed ty our court before us, to ſhew the ſaid place tt 
„ ſuch of the ſaid jurors as ſhall come to view the ſame; 
& and that you make appear to us at Weſtminſter, on 
« the ſaid day, in what manner you ſhall have executed this 
* our precept, and have there then this writ, Wit- 


« nefs, Ec.“ 


Subpena ad teſlificandum. 


Frequently witneſſes will not attend woluntarih; 
therefore, for the adminiſtration of juſtice, it was 
thought neceſſary that there ſhould be ſome compulſory 
proceſs to bring them to give their teſtimony, which 
proceſs is by writ of ſubpaena ad te/iificandum ; the form 
whereof is as follows ; 

George the third, &c, To John Doe, Richard Rot, 
Sc. (you may put four in a writ), greeting: We 
command you, that, all excuſes being laid aſide, you 
and every one of you be, in your proper perſons, be- 
fore our right truſty and well-beloved Lloyd lord Kenyon, 
our chief juſtice, aſſigned to hold pleas in our court 
before us, at the Guildhall of the city of London, ot 
« at We/lminſter- Hall in the county of Middleſex” (if in 
Middleſex) : (if at the aſſizes, ſay, . before our juſlicts, 

« afſigned 
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« affigned to hold the aſſixes in and for the county 5 ) 
«on the day at in the ſaid county,” 
b of the clock in the forenoon of the ſame day, 
to teſtify all and ſingular what you, or either of you 
know, in a certain cauſe now depending undetermined _ , 
in our court before us, berween A. B. plaintiff, and | 
C. D. defendant, of a plea of treſpaſs on the caſe (as 
the action it) on the part of the plaintiff, and at that 

day to be tried by a jury of the county; and this you, 

nor any of you, are by no means to omit, under the 

penalty upon each of you of 1ool. Witneſs, Lloyd 

lord Kenyon, &c. 1-nsfield and Way. 

Tefte the ſubpena the laſt day of term. 

Middleſex ſubpœna, to teſtify between A. B. plain- Pracive for 
tif, and C. D. defendant, on the part of the plaintiff, !vdy=n4- | 
To be ſigned by Meſſrs. Provaſt and Webb, pay is. 8d. | 
and 7d. ſea] ; ſerve each witneſs with a copy; pay 1s. | | 
in town; if in the country the party muſt have his ex- 

pences tendered him, and that reaſonable, 2 Stra. 

1150. Chapman v. Poynton. | | 

If a cauſe appointed for one fitting is made a rema- 

net, the ee muſt be re-ſealed, and re- ſerved. 

Anon. Reported by the maſter 23d June 1792. 

otherwiſe the witneſs is not bound to attend. 

It is now the practice to ſerve a copy of the ſul pœna 

inſtead of a ticket. 

AS a ſubpena requires perſonal ſervice, to bring the Reaſonable time. 
witneſs into contempt, ſuch ſervice muſt allow rea- 

ſonable time to the perſon ſerved, for his attendance ; 

vide & Burr. 2682. | 

If the witneſs does not attend, he is liable, r. either tg 

an attachment; 2. a ſpecial action on the caſe, Doug. 561.; 

4 or the penalty of 101. by fat. 5 Eliz. c. g. ſ. 12.3 and 

allo for the further recompence given by that flatute, if 

it bas been previouſly aſſeſſed, by the court out of which 

the preceſs iſſued. Ibid. Pearſon v. Iles. As to grant- 

ing attachment, 2 Str. 8 10. Ld. Ray. 1528. Barnard. 

45. To warrant an attachment, perſenal ſervice is re- 

qured, Str. 1054.3 and I think the party applying muſt 

ſwear him to be @ material witneſs ; this is flated, in the 

declaration in Pearſon v. Iles, Dougl. 557. The cauſe 

of abſence may be thewn, tor it is ſuppoſed to be a 

wiſtul abſence. The puniſhment will be remitted, if 

the witneſs make ſatistaction. Doug. 560. 

If any perſon has in his poſſeſſion any writings, deeds, Subpana duces 


dane of acccunt, or other things, which may be ne- — when 
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Sailors. 


Priſoner at war. 


SUBPOENA. 


eeſſary to produce at the trial, he ſhould be ſerved with 
a ſubpana duces tecum ; but if the plaintiff or defendant 
are to produce, or the attornies, then a notice to them 
will be ſufficient. 3 Term Rep. 306. 

„George, Cc. as in the former one, as far as the 
place of trial, then ſay, And that you bring with you 
and produce at the time and place aforeſaid a deed of 
aſſignment, bearing date (deſcribe the thing to be 
produced), and then and there to teſtify and ſhey all 
and ſingular thoſe things which you or either of you 


know, or the ſaid deed or inſtrument doth import, of 


and concerning a certain action now in our court be. 
fore us, depending between, Cc. (as in the former 


one); it is ſigned with Meſſrs. Provgſt and Webb, and 


lealed. 


Of the Ha. Corp. ad teftificandum. 


This writ is iſſued where a witneſs is confined in 


priſon, directed to the marſha!, ſheriff, &c. in order 


to bring him before the court where the cauſe 1s to 


be tried, to give evidence on the part of the perſon 


who ſues it out. | 

This writ cannot be obtained' either by motion in 
court, or before a judge, without an affidavit made by 
the party applying, that the witneſs is 4 material ont. 
Fort. 306.; and it muſt be ſigned by a judge, or of 
no effect. Cowp. 672. If it appear to be a con- 
trivance to get the witneſs out, court will refuſe it. 
3 Burr. 1440. Rex v. Burbage. 

If ſailors on beard a ſhip of war, are to be produced 
as witneſles, and have been ſerved with a ſubpena, and 
ſay they 207/ attend, a habeas corpus may be applied 


for to the chief juſtice, on affidavit of that fact, and that 


they are material witneſſes ; but without which no ha. 
corp. can iſſue, Rex v. Roddam, Cotop. Rep. 672. 
Court thought there could be no ha. corp. to bring 


up a priſoner at war. Lord Mansfield ſaid, the pre- 


ſence of witneſſes who are priſoners of war, was gene- 
rally obtained by an order from the Secretary of State: 
and an application was made for a hab. corp. to bring 
up ſuch a priſoner, but without ſucceſs. Afterwards 
a rule was granted to ſhew cauſe why defendant ſhould 
not conſent either to admit the fact of the capture, of 
that the priſoner ſhould be examined upon interrogd 


tories. If this conſent be refuſed, the court ſaid, they 
8 woul: 
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would put off the trial from time to time, to give the 
defendant an opportunity of filing a bill in equity. 
The plaintiff agreed to produce all letters received 
concerning the matters in litigation, Furiy v. Newn- 
bam. Dougl. Rep. 420. | 

That J. B. now a priſoner for debt, in cuſtody of 
the marſhal of this court, is, and will be a material 
witneſs for this deponent at the trial of this cauſe, 
And this deponent further ſaith, That he is adviſed, 
and verily believes, that he cannot ſafely proceed to the 
trial thereof, without the teſtimony of the ſaid J. B. 
and that he is ready to attend the trial; vide Cromp. 248. 
as to this latter part, determined in H. T. 1780. 

George the third, &c, To the marſhal of our pri- 
fon of the Marſhalſea, greeting, (or to the perſon in 
whoſe cuſtody he 1s): We command you, that you 
have the body of John Wall, in our priſon, under your 
cuſtody, as it is ſaid, detained under ſafe and ſecure 
conduct, by whatſoever name the faid John Wall may 
be called in the ſame, before our right truſty and well- 
beloved Lloyd lord Kenyon, our chief juſtice, aſſigned 
to hold pleas in our court before us at min per. all, 
in the county of Midaleſex, ** or at Guildhall, in the city 
« of London,” (if at the aſſizes) ** before our juſtices / 
„ ſigned to hold the aſſixes in and for the county of Oxford, 
« in Monday the day of next, at Oxford, in 
* the ſaid county, by nine of the clock in the forenoon 
of the lame day, there to teſtify the truth, according 
to his knowledge, in a certain cauſe now depending in 
our court before us, and then and there to be tried 
between A. B. plaintiff, and C. D. defendant, in a 
plea of treſpaſs and aſſault (as the action is); on the 
part of the ſaid C. D. and immediately after, the ſaid 
John Mull ſhall then and there have given his teſtimo- 
ny before the ſaid chief juſtice (if in town), if in the 
country, © before our ſaid juſtices,” to return him, the 
ſaid John Wall, to our ſaid priſon, under ſafe and ſe- 
cute conduct; and have you there then this writ. 
Witneſs Lloyd lord Kenyon, at Maſiminſter. &c. 

Mansfield and May. 

A precipe is to be made (after allowed by the judge, ) 
en it with Meſſrs. Provoſt and I:bb, pay 18. 8d. ſeal 
79. then leave it with the marſhal or theriff, in whoſe 
cuſtody defendant is; he is to be paid fees, and will 
attend with the witnels. 


B b Witneſſes 
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Witneſſes ought to have a reaſonable time to put 
their own affairs in ſuch order, that their attendance 
upon the court may be of as little prejudice to them. 
ſelves as poſſible; and this court held that notice at 
two in the afternoon in the city, to attend the fittings 
that evening at I/:;/iminſier, was too ſhort a tine, 


Str. 510. Hammond v. Stewart. 


The court will not grant an attachment againſt 
witneſs, if he was not perſonally ſerved ; without per. 
ſonal ſervice, it is not ſufficient to warrant a proceed. 
ing criminally againſt him, whatever it might do in 
an action. Str, 1054. Smalt v. Whitmill. 

If the witneſs comes a diſtance off, there ought to 
be a tender of reaſonable charges. /b1d, 

An attorney for defendant if he be a ſubſcribing wit- 
neſs, muſt give evidence if ſubpana'd, or court will 
grant an attachment. Doe v. Andrews, Cowp. 845. 

Two guineas from Chefter to London, held infuff- 
cient, Chapman v. Pointon, 2 Str. 1150. When the jub- 
pena is ſerved, the expences muſt be tendered. And 
there muſt be enough tendered to cover the whole ex- 
pences of the journey, and return back ; and of the 
neceſſary /tay at the place of trial. 

Any contingent loſſes which the witneſſes may (ut. 
fer by obeying the ſubpena, cannot be allowed on the 
taxation of coſts. Thelluſen v. Staples, Doug. 438. 

When leſs is offered, the witneſs .is not obliged to 
truſt to the courts allowing him more, when he comes 
to the book ; for perhaps the party may not call him, 
and then it may be difficult for him to get more again, 
1 Black. Rep. 36. Bowles v. Johnſon. 

The walter will allow for foreign witneſſes, the 
journey and voyage going and coming, and during their 
ſtay in England, Doug. 4.38. ; but not the voluntary 
ſtay in England, after the trial. 


Examining Witneſſes on Interrogatories be- 
fore a Judge. 


If after iſſue is delivered, and notice of trial given 
a witneſs that is material on either fide is fo ill that 
he cannot attend, or is going abroad, or reſides abroad, 
ſo that he cannot be had at the trial; the party wv 


wiſhes for him may apply to the court for a oy 
t 
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put that he may be examined on interrogatories de bene efſe 
lance before one of the juſtices of this court, or before 
hem- commiſſioners appointed, but he cannot be examined 
ce at without conſent ; and the court will ſtay the proceed- 
tings ings, as by putting off the trial. Doug. 419. if not 
time, conſented to,—lIt is a rule to ſhew cauſe, and the mo- 
| tion is made upon affidavit © of his being material on 
inſt a « the part he 1s to be examined, without whoſe teſtimony 
t per- « you cannot proceed to the trial, and that he is going ta 
ceed. « Scotland, Ireland, or out of the kingdom, on ſuch a 
do in « Jay;” counſel's fee is 105. 6d. for the rule to thew 
cauſe, and one guinea to make it abſolute; rule 28. 
ght to er ſheet; ſerve it on the attorney on the other fide ; 
make affidavit of the ſervice, and if conſented to, the 
g wit- rule will be made abſolute. Notice muſt be given, 
rt will and a copy of the interrogatories delivered to the op- 
845. polite attorney of the time he is to be examined, fo 
nſuff- that the other party may be at liberty to file interro- 
ie ſub- eatories, and croſs-examine him on his part. 

And If it is in vacation, application muſt be made in a In vacation a 
ole ex· ſummary way; get a ſummons from a judge, to ſhew m_ + ſors 
of the cauſe why A. B. a material witneſs, may not be ex- MY 

mined, on the part of the plaintiff, on interrogatories, 
ay (uf- and upon producing the like affidavit as before, and 
on the conſented to, the order will be granted. 
26] ; If a party refuſe to conſent to the examination of a When court will 
iged to witneſs to an eſſential fact by commiſſion, when his d. 
comes preſence cannot be compelled, or to admit the fact, 
ll him, ine court will aſſiſt the other party by putting off the 
again. trial; Doug. Rep. 420. Furly v. Netunham; and give 

an opportunity of filing a bill. 
les, the If a witneſs not likely to be had at the trial be ex- When depofi- 
ng their amined before a judge, and croſs-examined by the g! " 
)luntary other party, and his depoſition put in writing, yet if 

at the trial it be proved, that the party might have him 

nere, his depoſitions are not to be read. 12 Mad. 493» 
| b 4 alk. 691. 
ebe 


If a party wants the teſtimony of witneſſes whom he — me 
a . Ott the tria 
cannot compel to attend, the court may put off the ? ne 
| trial from time to time, until the other party conſents time. 
al given at depoſitions ſhall be taken where they are. Moſtyn 


» ill that . Fabrigas, Cowp. Rep. 174. 

J abroad, 

arty wao * If the witneſs be abroad or in the country, the rule is the authority, 
ST rule, * did can iſſuc to take the examination, 
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Where to take 
witneſs, 


The form of in- 
tettogatories. 


INTERROGATORIES, 
The witneſs is to be taken to the judge's clerk, 


who examines him, and the interrogatories are to be 
left there, and he is to be ſworn upon them; after he 
js examined on both fides, the judge's clerk will deli. 
ver out copies of the depoſitions. The interrogatories 
are to be figned by counſel, for which you pay hin 
one guinea; ingrols them on a 28. 6d. ſtampt parch. 
ment. 

« [merrogatories ts be adminiflercd to John Dean, i 
« witneſs to be produced, fwirn and examined, on the 
« part and behalf of A. B. 4 againſt C. D. de. 
« fendant, before Sir Naſh Groſe, knight, one of ile 
« juſtices of the court of our lord the king, before the 


« king himſelf, purſuant to a rule of the ſaid court, mad: 


Imprimi, 


Secondly, 


Laſt interroga- 
tory , 


% on next after in the 36th year of 
« the reign of his maje/ly king George the third; or if 
« it is an order ſay, (purſuant to an order of the ſaid 
&« juſtice of our faid lord the king, made the 

« day of x1796).” 

Do you know the parties, plaintiff and defendant, 
in the title of theſe interrogatories named, or either, 
and which of them, and how long have you known 
them, either, and which of them ? declare the truth, 
and your knowledge herein. 

Loot upon the deed or writing now produced and 
ſhewn to you at this the time of your examination, 
marked with the letter A. and purporting to be, Ec. 
was ſuch deed or writing ſealed and delivered in yout 
preſence, and by whom? Were you a ſubſcribing 
witneſs to the ſealing and delivering thereof? And 1s 
your name indorfed and ſet as a witneſs thereto of your 
own hand-writing? And do you know the hand- 
writing of the other witneſs or witneſſes thereto? And 
is or are the name or names of ſuch witneſs or wit- 
nefles of the proper hand- writing of ſuch witnels ot 
witnefles? And did you ſee them ſet any and which 
of their names, as ſubſcribing witneſs or witneſs 
thereunto? Set forth the particulars at large, accord- 
ing to the belt of your knowledge, remembrance, 
belief, and the truth declare. 

Laſtly, Do you know of any other matter or thing) 
or have you heard, or can you ſay any thing touching 
the matter in queſtion in this cauſe, that may tend is 
the benefit and advantage of the complainant in thi 


cauſe, beſides what you have been interrogated unto 
Declare 


truth, 


ed and 
nation, 
de, Ec, 
in your 
(cribing 
And 1 
of your 
> Gary 
1? And 
or wit- 
tneſs ot 
id which 
witneſs 
accord- 


nce, 


or thing, 
touching 
y tend ie 
t in this 
ed unto! 

Declare 


INTERROGATORIES. 377 
Declare the ſame fully and at large, as if you had been | 


particularly interrogated thereto, J. D. 


Interrogatories to be adminiſtered to Richard Fenn, a Interrogator'es. 
witneſs to be produced, ſworn, and examined on the for defendant. 


part and behalf of C. D. the defendant, at the ſuit of 


I. B. before, Cc. 


It is ſaid, if the witneſſes reſide in the country or 
abroad, a dedimas potefiatem iſſues, which is annexed 

to the interrogatories, and the commiſſioners certify 

the anſwers under their ſeals. Cromp. 229. Tidd 530. 

I] know of no ſuch writ which iſſues out of the courts 

of common law; but if ſuch a caſe happens, the clerk 

of the rules draws up a ſpecial rule, inſerting therein 

the commiſſioners names appointed for this purpoſe, 
which is their authority; and they make their return 

as directed by ſuch rule of court. 


Counties Palatine. 


In actions brought in counties palatine, no jury Mitimus only 
proceſs is iſſued out of the courts above, a mittimus feat, 
of the record to the juſtices there, commanding them 
to cauſe a jury to be ſummoned to try the iſſue be- 
tween the parties, and return the ſame when tried to 
the courts at JYeflminfler, being the only writ ſued out 
here on this occaſion, as follows ; and the record is 
paſſed at Mr. Way's office, in the ſame manner as 
other records are: | 
George the third, c. To our juſtices of our coun- Mittimusto a 
ty palatine of Che/ter, greeting: | he tenor of a cer- O palatine. 
tain record before us at 1/e/tminſter, between A. B. 
plaintiff, and C. D. defendant, in a plea of treſpaſs on 
the caſe, we ſend you incloſed herein, commanding 
that you (having inſpected the ſame) by our writ of our 
ſaid county, do command the ſheriff of the ſame coun. 
ty, that he cauſe twelve free and lawful men of the 
doty of the county to come before you at your next The venire and 
ſeſſion, after this writ hall be delivered to you, each ha. corp, are 
of whom having 10l. a year at leaſt of lands, tene- ——. me 
ments, or rents, by whom the truth of the matter may there, 
be the better known and inquired into; and who are 
in nowiſe related either to the ſaid A. or to the afore- 
id C. to recognize and make a jury of the county be- 
tween the ſaid parties, in the plea aloreſaid, becauſe 
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This wr't is 
figned with 
Meſſrs. Provoſt 
and Webb, and 
ſealed, 


Signing 18. 8d. 
Seal 7d. 


Brief. 


CoudrIESs PALAT INE. 


as well the ſaid A. as the ſaid C. between whom the 


controverſy is, have put themſelves upon that jury; 
and alſo that you make ſuch further proceſs againſt the 
ſaid jurors, ſo to be impanelled between the ſaid par- 
ties as are in this behalf uſed and commonly made, ac- 
cording to the law and cuſtom of the ſaid county, un- 
til the iſſue aforeſaid between the ſaid parties ſhall be 
fully tried; and when the verification and iſſue afore. 
ſaid ſhall be there made and tried before you, then do 
you ſend the record of the ſaid plaint, together with every 
thing that ſhall then and there be done before you there- 
in, and alſo this writ, before us at Meſtminſter, at a cer- 
tain day which you ſhall appoint to the ſaid parties, tobe 
there to hear judgment thereupon. Witneſs Lied lord 
Kenyon, &c. Mansfield and Way, 


Brief. 

The brief is inſtructions to counſel, for ſupporting 
the parties caſe in whoſe behalf it is made up and deli- 
vered, for calling witneſſes to prove or diſprove (uct 
matters as may benefit or prejudice the client, and for 
properly conducting the cauſe through the courle of 
the trial; and to this end, it ſhould contain the name 
of the parties, an abſtract of the pleadings, the caſe tru 
flated, with ſuch obſervations thereon as may be judged 
neceſſary and proper; and laſtly, the names of the uit. 
neſſes, with a ſhort mention (as an index to the caſe, 
by way of proof) of what they reſpectively know in 
ſupport thereof, that the counſel may not be at a ols 
to call the proper witneſs, for proof of particular facts, 
as may be neceſlary *, 

In this brief the names of the plaintiff and defendant 
are only once uſed, which is placed at the top of the 
ſheet thus: 

Between 7ohn Denn, plaintiff, 
In the King's Bench. an 18 
Richard Fenn, defendants 
Lendon, (. The plaintiff declares, for that 


= Mr. Sellin fays, the grand rule to be obſerved is ecrteiſeneſs with 
ferſji wity, I perteftly agree with him, but it is too much to be lamented, 
that this rule is not attended to. I have ſeen modern briefs upon the n- 
mon C:unts fx ſhee's, which ought by no means to contain more than 55 
with the pleadings, I hope the cour's will direct their officers to 
into theſe moderate briefs, and thai they report to the court the ſeber· 


rumerary ſheets, 
whereas 


BRIEF. 


whereas the defendant, Sc. here ſtate the counts as 


ſhort as you can to the end of the declaration: then the 
plea, replication, rejoinder, &c.; afterwards the caſe 
and evidence, 

For the benefit of the clerk, I ſhall ſelect a few of 
the general heads and leading maxims, relative to the 
law of evidence. 

As in public judicatures it is neceſſary to ſearch into 
the truth of facts as they really are, hence whatever 
may be exhibited to a court or jury, whether it be by 
matter of record or writing, or by the teſtimony of 
witneſſes, in order to enable them to pronounce with 
certainty the truth of any matter in diſpute, whether 
ſuch matter relates to a perſon's life, liberty, or pro- 
perty, 1s called evidence. 


Evidence, 


Upon an action of debt, when the defendant denies Ia debt on bond 
his bond, by the plea of non ef? fadtum, and the iſſue“ 5. 


is, whether it be his deed or no, the plaintiff muſt 
prove the due execution of it, by the ſubſcribing wit- 
nels, or, if dead, the hand-writing of the obligor and 
witneſs, as alſo his death. 


Evidence in the trial by jury is of two kinds, either Two kinds of 
written or parol, that is, by word of mouth. Mritten “ dencs. 


pres, or evidence, are, 1. Records, and 2. Ancient 
areds of thirty years /tanding, which prove themſelves, 
{unleſs eraſed or interiined in material matter), Bull, 


251. But 3. Modern deeds, and 4. Other writings, - 


muit be atteſted and verified by parol evidence of at 
leaſt one of the ſubſcribing witneſſes. And the one 
general rule that runs through all the doctrine of trials 
is this, that the bet evidence the nature of the caſe will 
admit of, ſhall always be required, if pelſible to be had; 
but if not poſſible, then the beſt evidence that can be had 
Hall le allowed. Carth. 220. She. Rep. 39. For if it 
de found that there is any better evidence than is pro- 
duced, the very not producing it, is a preſumption that 
t would have detected ſome falſchood that at preſent is 
concealed, Thus in order to prove a leaſe tor years, 
nothing ſhall be admitted, but the very deed itſelf, if 
in being; but if that be poſitively proved to be burnt 
or deftroyed, (net relying on any looſe negative, as 
that it cannot be found, or the like,) then an atteſted 
cog; may be produced, or parol evidence given of its 
ens. Mad. 4. Str. 401. 526. Salt. 287. Sa 
| Bb 4 no 


Beſt evidence to 
be given. 
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376 BRIEF, 
Diſcourſe no no evidence of a diſcourſe with another will be ad. 
evidence. mitted, but the man himſelf muſt be ;roduced; yet 

in ſome caſes as in proof of any general cuſtoms, or 
General cuſ= matters e common tradition or . repute ), the court admit 
tome, —_— of hearſay evidence, or an account. of what perſons 
evidence, god. geceaſed have declared in their lifetime: but ſuch evi. 

dence will not be received of any particular fads, 


1 Mod. 283. 


When admitted. But though hearſay be not allowed as direct evidence, 


yet it may be admitted in corroboration of a witneſs's 
teſtimony, to ſhew that he affirmed the ſame thing be. 
fore on other occaſions, and that he is {till conſtant to 
Books of ac= himſelf. /b;4. So too, books of account, or ſhop- 
count. books, are not allowed of themſelves to be given in 
evidence for the owner, after the year, by ſtat. 7 Jac. 1, 
c. 12, nor of themſelves, within the year, without 
ſome circumſtances to make it ſo: but a ſervant who 
made the entry may have recourſe to them to refreſh 
his memory: and if ſuch ſervant (who was accuſtomed 
to make theſe entries) be dead, and his hand-writing 
proved, the book may be read in evidence. 1 Salk, 
285. Bull. 276. The ſtatute excepts accounts be- 
tween merchant and merchant, in the uſual intercourſe 


of trade. 
Who are good All perſons, of what religion or country they may 
witaeties, be, that have the uſe of their reaſon, are to be re- 


ceived and examined, except ſuch as are infamous, &«. 
Salk. 690. Bull. 288. or ſuch as are intereſted in the 
event of the cauſe; Co. Lit. 6. Ib. 237.; but it mult 
be a preſent, not a ſuture contingent intereſt, 1 Salk, 
Who not. 283. 257. The huſband cannot be a witneſs for or 
againſt the wife, nor the wife for or againſt her hul- 
band, becauſe their intereſts are the ſame (unleſs in 
criminal caſes), bid. Bail cannot be a witneſs un- 
Jeſs exonerated. Str. 436. All others are competent 
witneſſes, though the jury, from other circumſtances, 
judge of their credibility, Vide Str. 140. 1 P. V. 
239. Str. 1122. 
But no other relation is excluded, becauſe not abſo - 
Jutely the ſame in intereſt. Bull. 283. 
What perfons A party intereſted ſor the ſake of trade and the com- 
intereſied may mon uſage of buſineſs, may be a witneſs, as a porter 
* veſehtdence. jn a ſhop, or banker's clerk. Jbid. 284. So a party 
intereſled where no other evidence is reaſonably to be 
4:43 bo <2 fo expected, 
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BRIEF. 


expected, as on the ſtatute of hue and ery. hid. 
So where he acquires the intereſt by his own act after 
the party, who calls him as a witneſs, has a right 
to his evidence. id. Skin. 586. 3 Lev. 132. So 
where the poſſibility of intereſt is very remote, 2 Lev, 


231 


One witneſs, if credible, is ſufficient to a jury of One witneſs, 


any ſingle fad, though undoubtedly the concurrence 
of two or more corroborates the proof. Carth. 144. 
The civil law requires two. Show. 158. 3 Mod. 283. 
In actions on general acts of parliament the printed ſta- 
tute book is evidence; but not on private ads. There 
the party muſt have an office-copy examined with the 
parliament roll, 


Records exemplified under the broad ſeal may he Records. | 


admitted in evidence, Bull. 223. But the exemplifi- 
cation of deeds under the broad teal cannot. id. 


If a verdict is to be given in evidence, an office-co- yyia, 


py of the whole record muſt be made by the proper 
officer, examined and ſworn to. Gill. 25. 

No verdict ſhall be given in evidence, but between 
ſuch who are parties or privies to it, 1 Ray. 730. 
with this reſtriction, that it is of a matter which was in 
iſſue in the former cauſe, Hb. 53. Vide Carth. 131. 
2 Str. 1151. 


When a writ is only inducement to the action, the wat. 


taking out the writ may be produced without any copy 
of it: but when the writ itſelf is the giſt of the action, 


you muſt have a copy from the record. Bull. 230. 
Vide 1 Ray. 753. 


Where a deed is inrolled (purſuant to the ſtatute), Bargain and (ale, 


the indorſement of the inrolment is evidence without 
further proof, Bull. 225. 251. 3 Lev. 387. Dougl. 56. 

Where a fine is to be proved with proclamations, 
the proclamations muſt be examined with the roll, 
Bid. Allen 13. Clay. 51. ; and an office-copy of it, 
with the proclamations indorſed, is the beſt. 


As to recoveries. When you ſhew a modern reco- Recoveries, 


very, you mult prove ſeiſin in the tenant to the præcipe. 
nan ancient recovery ſeiſin will be preſumed, eſpe- 
cially where poſſeſſion is gone agreeable to it ever ſince. 


1 Med. 117. Vide Stat. 14 Geo. 2. c. 20. Vide 2 Str. 
1109. 


An anſwer to a bill in chancery is evidence againſt Bl aad anſwee- 


the defendant, but the bill and anſwer muſt be read 
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dence of a ver-_ 
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Probate, &. 
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Regiſter, 


Aimifion, 


Ce-neral charac- 
de k. 


BIE. 


from an. effice- copy, (ingroſſed now on proper ſtamps, 
25, each ſheet, ) and ſworn to be examined by the ori. 
ginals, The office-copies of depoſitions are evidence 
in Chancery, but not at common law, without exami. 
nation. Bull. 225. 231. 233, 234. A decree may 
be given in evidence between the ſame parties, or any 
claiming under them, 2 Mod. 231.; but cannot be read 
without the bill and anſwer, Dougl. 580. 

An affidavit made in any cauſe, proof of ſuch cauſe 
depending, and that ſuch affidavit was uſed by the 
party, would perhaps be ſufficient proof of its being 
ſworn. 1 Shaw. 397. Qu. If his hand-writing ſhould 
not be proved? 

The barely producing the po/tza is no evidence of the 
verdict, without ſhewing a copy of the final judgment; 
becauſe it may happen the judgment was arreſted, or 
a new trial granted. But it is good evidence, that a trial 
was had between the parties, ſo as to introduce an ac» 
count of what a witneſs ſwore at that trial, whois 
ſince dead. Pratt C. J. Str. 162. Pitton v. Walter. 

Probate of a will, or letters of adminiſtration under 
ſeal, is good evidence as to the perfonal eſtate, Bull, 
242. Vide Ray. 405. 1 Sid. 359. 

The rolls of a court baron are evidence; for they 
are the public rolls by which the inheritance of every 
tenant is preſetved. Bull. 243. 

The regiſter book itfelf of chriſtenings, marriages, 
and burials, is good, or a copy of it (copied exattl,) 
examined by the original. bid. Cro. Eliz. 411. 
Moor 451. | 

A copy of the admiſſion to a copyhold eſtate is good 
evidence, 2 Barn. 406. examined by the court rolls, 

In all cafes where a general character or behaviour 
is put in iſſue, evidence of particular fads may be ad- 
mitted ; but not where it comes in collaterally, Bulk 
2Q1. 

eee verborum latens verificatione ſuppletur, nam 
quod ex fatto oritur ambiguum verificatione facti tollitur. 

In every iſſue the efirmative is to be proved; but 
when ſo proved, the other ſide may conteſt it with 
oppoſite prooſs, But to this rule there is an exception 
of ſuch cafes, where the law preſumes the affirmative 
contained in the iſſue. Bull. 293. 

That no evidence need be given of what is agreed 
by the pleadings. 0:4, 

T hat 
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Briere. 


That whenſoever a man cannot have advantage of 
the ſpecial matter by pleading, he may give it in evi- 
dence on the general iſſue. 2 Roll. Ab. 682. Co. 
Lit. 283. 1 fon. 240. 

If the ſubſtance of the iſſue be proved, it is ſuffi- 
cient. Co. Lit. 282. Hob. 53. 55. 2 Roll. 706. 

Where the iſſue is joined on the point of the action, 
there modo et forma 15 mere form; and need not be 
proved. Co. Lit. 281. But when a collateral point 
in pleading is traverſed, then modo et forma is of the 
iſſue, and muſt be proved. Ibid. 

If brief is in an ejectment cauſe, follow theſe rules: 
1. Begin with the perſon ſeiſed in fee of the premiſes 
under whom the leflor of the plaintiff claims, deduce 
the title from ſuch perſon ſo ſeiſed, ſetting forth the 
dates and contents of the conveyances, and ftate how 
they are executed, whether by livery of ſeiſin, or by 


inrolment, by leaſe and releaſe, or by fine and deed 


of uſes; if in by purchaſe, prove the deed, 

If witneſſes are dead, prove they are ſo, and the 
hand-writing, with that of the grantur. If not an old 
title, prove the perſon ſeiſed and in poſſeſſion, under 
whom you claim. 

2. Though the common way is to call but one wit- 
neſs to prove the will, yet that is only where there is 
no objection made by the heir; for he is entitled to 
have them all examined, but then he muſt produce 
them; for the deviſee need produce only one, if that 
one prove all the requiſites. Buller 264. but he 
muſt prove the hand-writing of the other two. 

In Townſend v. Ives, 1 Wilſ. 216. his Honor ſaid, 
that all the witneſſes, if living, muſt be examined to 
prove the will; and therefore refuſed to eſtabliſh the 
will: the heir at law in this caſe, was an infant. In 
Canc. 

3. If plaintiff is in by deſcent, prove the anceſtor 
ſeited in fee under whom you claim, ſet forth and 
prove pedigree, which is generally put in the brief, 
that counſel may comprehend it without perplexity : 
alſo ſet forth defendant's title ſo far as you have know- 
ledge, with obſervations. 

For evidence neceſſary in actions of aſſumpſit, and 
notes, vide my Modern Pleader, | 
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Pgſtea. 


When the cauſe is tried at the fittings in Londoy or 
Aidaleſex, the aſſoc iate delivers the party for whom 
the verdict has been given, the record, and he after. 
wards indorſes the peſſea from the aſſociate's minute on 
the panel. 

The court fees are about 21. 18s. 69. for the plain. 
tiff 's verdict, on a nonſuit about 21. 1s. defence 11]. 18+, 
If the cauſe is tried at the affizes, the aſſociate keeps 
the record till the next term; and he indorſes the 
poſtea; his fee is received for this at the trial. 

No judgment given either for plaintiff or defendant, 


upon a writ of , prius or inquiry, can be entered 
until the expiration of four days excluſiue of the entry 


of a rule for judgment. N. on R. E. 5 Geo, 2. Reg. 3. 
The four days are computed exclufe of that day on 
which the rule was entered, and of that on which the 
judgment was ſigned. 3 Salk. 212. 

Upon the return day of the diſtringas, give a rule 
for judgment on the poſſea, which enter at the clerk of 
the rules, and is given on a ſlip of paper thus: A. B. 
againſt C. D. „Rule for judgment on poflea,” pay 15, 
10d.; this is a forr day rule in full term (and Sunday ot 
any Holiday on which the court does not ſit, is not to 
be accoumed), and in caſe the rule be entered on the 
laſt day of term, or after, then Sunday is no day. At 
the expiration of four days excluſive atter entering ſuch 
rule, (Sunday or a holiday not intervening,) judgment 
may be entered. N. on R. E. 5 Geo. 2. Within which 
four days, the party againſt whom the verdict paſſed 
may move the court in arre/t of judgment, or for a ni 
trial; if neither of theſe be done, ſtamp the polea with 
a double 28. 6d. get the paſſea marked deliberatur, with 
Mr. Nelſan, clerk of the common bails, pay him 66. 
take ſame to the maſter, who will tax the cofts « 
incremento, and ſign final judgment, then take out execu 
tion. 

If the cauſe be tried the day before the laſt day of 
the term, a rule for judgment may that day be given, 
if proceedings be by hill, and on the /aff day of that term 
if defendant means to arreſt the judgment, he muſt 
move. 


But 


Pos rEA. 


But if it be tried the ſitting after term, ſuch rule 
cannot be given till the fir day in full term of the next 
term ; for all judgments muſt be given in the term ſe- 
dente curia. 

If either of the parties die, execution cannot be 
taken out upon the judgment, till a ſci. fa. ſued out, 
and judgment thereupon obtained, Stat. 8 & g . 3. 
c. 10. 

The rule ought not to be entered before the day in 
bank, and is not neceſſary if the plaintiff be nanſuited; 
for in that caſe, judgment mayſbe entered immediately 
efter the day in bank. N. on R. E. 5 Ges. 2. Reg. 3. 

If the action be by original, the rule may be given 
on the return day of the di//ringas (if it does not hap- 
pen on a Sunday), if cauſe tried in the term; but if 
cauſe tried the fittings after, then on the fir? day of 
the next term, and not before. 

If plaintiff become bankrupt between interlocutory 
and final judgment, = final judgment may be entered 
in the name of the plaintiff, but execution cannot iſſue 
without a ſcire faciar. 2 Wl. 358. 


Taxing Coſts. 

If there be extra coſts, an aſſidavit of expences is 
neceſſary to be made before taxation: in country cauſes, 
affidavits are generally made, and if ſworn there, muſt 
be filed with the cierk of the rules firſt, who makes 
a copy for the maſter, pay him 8d. per ſheet beſides 
duty. 

Ordered, that all aſſidavits ſworn before a commiſ- 
ſioner in the country to be brought to the clerk of the 
rules, to be filed in ſuch convenient time, that copies 
of them may be made and delivered to the party filing 
the ſame, R. MH. 9 Ges. 2. 

It is uſua}, amongſt fair practiſers, to give the op- 
polite fide notice of taxing coſts, without a rule; but 
if not, he may apply to the clerk of the rules for one 
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ſent, 


to be preſent, pay 48. 6d. ſerve copy on the attorney 


of the other ſide; he cannot tax them without notice, 
if there be a rule, which is to be given the preceding 


evening. 
In the King's Bench. 
A. B. plaintiff, and C. D. defendant. 
A. B. of, &c: the plaintiff in this cauſe, and Z. J. 
on He attorney for the above- named plaintiff, ſeverally 
make 


Affida vit to iow 
creaſe the colin, 
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The attorney's 
clerk is not to 
make this affi- 
da vit. 


T axixo Cos rs. 


make oath, and ſay, and firſt this deponent E. B. for 
himſelf ſaith, That notice of trial was given in this 
cauſe for the laſt aſſizes to be holden at Oxford, that he 
did cauſe three ſubpœnas to be iſſued out on the part 
of the ſaid piaintiff; and that A. L. of, &c. C. L. of, 
Sc. E. 7. of, &c. G. H. of, &c. J. X. of, &c. (bete 
inſert the names of. the witneſſes, and their places of 
abode, with their addition of trade, c) were all of 
them ſeverally ſubpeena'd on the part of the plaintif, 
and that the place of reſidence of the ſaid A. L., C. I., 
and G. H. is diſtant from this deponent twelve miles: 
And this deponent further faith, That all the ſaid wit- 
neſſes were material and neceſſary for the ſaid plaintiff, 
and that the ſaid A. L., Sc. were all paid with their 
ſubpcenas 1s. each, and that the ſaid A. L. Wc. (here 


again name the witneſſes) were neceſſarily abſent from 


The brief ovght 
to be produced to 
the malic. 


their places of abode in going to and returning from 


the ſaid aſſizes three days; and this deponent was alſo 
neceſſarily abſent from his place of abode three days, 


and that the uſual place of abode of the ſaid A, L. is 
diſtant from Oxford thirty-ſeven miles; that the uſual 
place of abode of the ſaid C. L. is diſtant from Oxfard 
aforeſaid ten miles (go on here and ſhew the diſtance 
of every witneſs from the aſſize town): And this de- 
ponent further ſaith, That the ſaid A. L. was very old 
and infirm, and that he was obliged to hire a poſt- 
chaiſe for her, from her place of abode to the ſaid 
aſſizes, and back again, (ſhe the ſaid A. L. not being 
able to travel in any other way,) and that he did pay 
for the ſame the ſum of 51. 10s. and that he did allo 
pay to her for her loſs of time, trouble, and expence, 
the ſum of 41. 45.: And this deponent further faith, 
That he did pay to the ſaid C. L., E. T., G. H., &c 
for their loſs of time, trouble, and expence, the ſum of 
3). 10s.: And this deponent further ſaith, That bis 
brief confiſted of five ſheets of paper, and that he did 
pay to Mr. with his brief and clerk, 41. 6s. 6d. 
and to Mr. — and his clerk, 21. 4s. 6d. and the 
following court fees; to the marſhal for entering tbe 
cauſe 18s. to the jury, tipſtaff, and bailiff, 148. to 
the marſhal and crier, 178. and to the allociate, 
1]. 158. 6d.; and this deponent A. B. for himſelf 
ſaith, that he did pay for the expence, of himſelf 
and witneſſes pending the ſaid trial, the fum of 
5l. 10s. 6d, Bp | 

' Sworn, Oc. 


It 


Taxinc Cos rs. 


It is impoſſible to form a general precedent for an 
affidavit of increaſed coſts, as every cauſe varies ſo 
much in expence and circumſtances, therefore ſtate 
the facts with certainty, as the maſter cannot aſcertain 
the expences of the witneſſes without; and with that 
ſhew, ** that every thing ts neceſſary and material, as far 
« as belief goes, to be produced on the part of your client; 
« the place of abode of the wi:neſſes muſt alſo be ſhewn, 
&« qwith their diſtance from the place where the afſizes are 
&« held,” otherwiſe they cannot be allowed for. 


Verdi. 


A verdict, vere dictum, is either privy or public. A 
privy verdict is when the judge hath Jett or adjourned 
the court; and the jury being agreed, in order to be 
delivered from their confinement, obtain leave to give 
their verdict privily to the judge out of court: which 


privy verdict is of no force, unleſs afterwards affirmed 


by a public verdict given openly in court, wherein the 
jury may, if they pleaſe, vary from their verdict; fo 
that the privy verdict is indeed a mere nullity, and yet 
it is a dangerous practice, allowing time for the parties 
to tamper with the jury, and therefore very ſeldom in- 
dulged. But the only effectual and legal verdict is the 
public verdict, in which they openly declare to have 
found the iſſue for the plaintiff, or for the defendant ; 
and if for the plaintiff, they aſſeſs the damages alſo ſuſ- 
tained by the plaintiff in conſequence of the injury 
upon which the action is brought, 
NM. B. It the judge hath adjourned to his own lodg- 


ings, and there receive the verdict, it-is a public and 


not a privy verdict. Co. Lit. 237. 
Spec tal Ferdit?. ; 
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Sometimes if there ariſes in the caſe, any difficult Special verdid. 


matter of law, the jury, for the fake of better inform- 


ation, and to avoid the danger of having their verdict- 


Go 


attainted, will find a ſpecial verdidt, which is grounded 
on the /at. I, 2. 13 Ed. 1. c. 30. f. 2. whereby it is 
ordained, that the juitices aſſigned to take aſſizes, ſnall 


not compel the jurors to ſay preciſely, whether it be 
a:ſſziſm or not, fo that they do ſhew the truth of the 
dced, and require aid of the juſtices. But if they of 


their own head will ſay, that it is dici/in, their verdict. 


ſhall 


cial verdict: 
— han 
ſeri be the points, 


Deeds to be 
found according 


to ihe ſubſtance, 


How to proceed. 


VERDIcr. 


ſhall be admitted at their own peril, and herein t 
ſtate the naked facts as they find them to be 1 
and pray the advice of the court thereon, concludin 
conditionally, ** that 4 upon the whole matter the court 
« ſhall be of opinion that the plaintiff had cauſe of action 
% they then find for the plaintiff: if otherwiſe, then far 
« the defendant.” : | | 

By rule, M. 1654, ſec. 20. In finding of ſpecial 
verdicts where the points are ſingle, and not compli. 
cated, and no ſpecial concluſion, the counſel (if re. 
quired) do ſubſcribe the points in queſtion, and agree 
to amend the omiſſions or miſtakes in the meſne con- 
veyance, according to the truth, to bring the point in 
queſtion to judgment. 

That unneceſſary finding of deeds in hæc verba, 
where the queſtion reſis not upon them, but are only 
derivation of title, to be ſpared, and found Shortly ac- 
cording to the ſubſtance they bear in reference to the 
deed, as feoffment, leaſe, grant, c. bid. 

Where there is a ſpecial verdit? or caſe at the dune 
it is dictated by the court, and ſigned by the counk 
before the jury are diſcharged. It in ſettling it, any 
difference ariſes about à fact, the opinion of the jury 
is taken, and the fact is ſtated accordingly. I hey 
muſt now be ſet down in the paper ior argument 
within four days; and argued in courſe as they ſtand; 
they cannot be put off but upon motion made a day u 
$209 before, tor reaſons appearing by affidavit. 1 Burr. 
in preface, p. G. | 

The jury muſt find facts, and not evidence of fads, 
The court can intend nothing but what is found in 4 
ſpecial verdict. 1 1/717. 55. Hab. 262. 2 Stra. 1165, 

If there be a ſpecial verdict found, the plaintiff's at- 
torney generally gets the ſame drawn and ſettled by his 
counſel, who ſigns the draft, then deiivers it over to 
the oppoſite attorney, who gets his counſel to ſign it; 
when both have ſigned, it is then left with the clerk of 
the ni prius, in a town cauſe; or with the aſſociate, 
if a Country caufe, who makes copies for each pafty; 
the whole proceedings are then entered in form on the 


The confilium is roll, docketted, and filed of record; after this move 
moved for in the for a cenſilium, take confilium paper to the clerk of the 


ſame manner 28 
og de mutter. 


rules, who draws up the rule tor counſel to be heard, 
pay 48. 6d. take ſame again to the clerk of the ory 


VERPD ICI. 


he will enter the cauſe upon producing the rule, pay 
1s. ſerve ſame on the attorney for the defendant, 

Copies of the whole record and ſpecial verdict are to 
be made for the judges, the plaintiff's attorney to de- 
liver two to the chief juſtice and ſentor judge, the de- 
fendant's attorney to the two other judges, two days 
before argument. Alſo counſel muſt have their briets, 
with a copy of the whole record and ſpecial verdict. 
Rule E. 2 Jac. 2. 


court is drawn up, and colts taxed immediately, with- 
out a rule being given for judgment, there being a 
ſpecial rule for the poſtea to be delivered to the ſucceſſ> 
ful party, and execution may iſſue thereon. But the 
other party may have a rule to be preſent at the taxing 
of coſts, ſame as in other caſes, 

If the counſel cannot agree in the ſtatement of the 
facts, application may be made to the judge to ſtate 
them according to his minutes, by ſummons. If the 
ſpecial verdict is not agreed on previous to the four 
days, ſtill a concilium may be moved for afterwards, 
the delay being occaſioned by both parties; but generally 
it is ſettled in time. 

But it is ſaid, by the clerk in the office, that ſpecial 
verdicts ſhould be ſet down to be argued within the fir/t 
four days of the term, otherwiſe it muſt be mentioned 
to the court on the motion for a concilium. 


Special Caſe, 


Another method of finding a ſpecies of ſpecial ver- 
did, is when the jury find the verdict generally for the 
plaintiff, but ſubject nevertheleſs to the opinion of the 
court above, on a ſpectal caſe ſtated by the counſel on 
both ſides with regard to a matter of law; which has 
this advantage over a ſpecial verdict, that it is attended 
with much leſs expence, and obtains a much ſpeedier 
deciſion ; the poflea being ſtayed in the hands of the 
officer of 1, prius, till the queſtion is determined, and 
the verdict is then entered for the plaintiff or defendant 
5 the caſe may happen. But as nothing appears upon 
the record but the general verdict, the parties are pre- 
Y cluded hereby from the benefit of a writ of error, if diſ- 


NN with the judgment of the court upon the point 
aw, 


Cc | If 
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If a fpecial caſe is made, then it is ſettled by the two 
counſel and ſigned, give ſame to Mr. Lotwten the clerk 
of the ni/; prius, if a town cauſe, (country cauſe to the 
aſſociate,) who will make copies for each party, move 
for a concilium by counſel, get the rule from the clerk 
of the rules, ſet the caſe down with the clerk of the 
papers, and proceed the fame as on a ſpecial vera ; 
copies for the judges alſo to be delivered two days be- 
fore argument. 

All ſpecial caſes from the aſſizes are to be ſet down 
for argument within the fir t ſour days of the following 
term, and never to be ſet down any of the laſt four 
days. Cutter v. Powell, Hil. 35 Geo. 3. 

In a caſe for the opinion of the court, the fach 
proved at the trial ought to 'be ſtated, and not the 
evidence of the fact only: thus in treſpaſs on a copy- 
hold, it is not enough to ſtate that admiſſion of plain- 
tiff was proved, but muſt ſtate that plaintiff had title 
or poſſeſſion. 2 Wilſ. 163. Palmer v. 8 | 

The court will judge only on the caſe as fated ; if 
mi i- ſtated, you may apply to amend it. 1 Burr. 617, 
Doe v. Lewis. If the caſe be ſo deſective as the court 
are not able to give judgment, they will grant a new 
trial. x Str. 300. 3 Term Rep. 50. 


Arreſting the Fudgment. 


Arreſts of judgment ariſe from intrinſic cauſes, appearing 
upon the face of the record; for a judgment can never 
be arreſted but for that which appears on the face of the 
record itſelf. Lord Ray. 232. 4 Burr. 2287. After 
judgment on demurrer, there can be no motion in ar- 
reſt of judgment, for any exception that might have 
been taken on arguing the demurrer ; the reaſon 15, 
that the matter of law having been already ſettled, by 
the folemn determination of the court, they will not 
afterwards ſuffer any one to tell them, that the judg- 
ment they gave, on mature deliberation, is wrong; but 
it is otherwiſe after judgment by default. Edward: v. 
Blunt, 1 Str. 425. 

It is ſaid, no counſel ought to move any thing in 
arreſt of judgment, except the roll wherein the judg- 
ment is entered, or the po//ea be in court. 2 Li 
Pratt. Reg. 120. 1 Salk. 78. Mod. Caſ. 24. But fre- 


quently the plaintiff's attorney does not file his roll, 
therefore 
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therefore in this caſe, I ſhould think, after a writ of in- 
quiry executed, counſel] may move without it, In 
London and Middleſex the ſucceſsful party has the 
poſlea, therefore he thouid have notice to produce it on 
the motion: If a country cauſe, the aſſociate will at- 
tend with it in court, pay him 6s, 8d. 

The general rule is to move it within the four days When it may be 
given by the rule for judgment. But Sunday, or a dies moved. 
nom, is not a day. 4 Burr. 2130. 

If the inquiſition or di/tringas be returnable the /af? 
day of the term, the motion muſt be made on that day. 

Lill. Pract. Reg. 120. Note on Rule, Eaſt. 5 Ges. 2. 
Reg. 3. (a). ; 

It is now determined, that a motion may be made May be made 
at any time before the judgment is entered up, Daugl. orgs 
Rep. 746. Taylor v. Whitehead, and after motion for a 
new trial is diſcharged*, ibid. 1 Burr. 334. ; and if the Coſts, 
judgment be arreſted, each party pays his own coſts, 

Cowp. Rep. 407. 

A motion in arreſt of judgment, cannot be made till — be wade 
demurrer determined, though there be a verdict on gta 
the iſſues. Andr. 282. 

This motion is made without notice to- the oppoſite Without notice, 
party, and it is a rule to ſhew cauſe ; fee not leſs than 
a puinea to counſel. 

The court after verdict will do every thing they can After verdi. 
to help the declaration. 2 Burr. 899. 1 Salk. 29. 

After verdict, the court will iuppoſe every thing 
proved at trial which was neceflary, unleſs the con- 
trary appear on the record. 1 Vi, 255. Bull v. Stew- 
ard. But not after judgment by default. 2 Burr. 899- 

Collins v. Gibbs, 

The plaintiff, on an iſſue tendered by the defendant, 2 Str. 11», 
Joined the iſſue thus: „ and the aforeſaid defendant doth — » 37% 
* the like,” inſtead of ſaying, “ and the aforejaid plain- 
tif doth the like,” and this being objected in arreſt 
of judgment, the objection was over-ruled, and the 
Judgment eſtabliſhed. 4 Burr. 1793. Harvey v. Peake. 

Judgment ſhall not be ſtayed after verdict, by reaton Mitake in 
of miſtaking the names of the plaintiff and detendant, names. 

Sat. 16 & 17 Car. 2. c. 8. 1 Black. 40. 


*In ſuch caſe it is vſval for coun'el to ſtate, and have leave of the 


Dur for that purpoſe, when be moves for a new trial, otherwiſe when 
3 for a new trial is diſcherged, he may not have an opportuaily in 
e 


to move to arreſt the judgment, 
0 2 if 


388 Of ARRESTING the JUDGMENT. 


If defendant's name be put in two counts, inſtead 
of plaintiff's, court will not arreſt the judgment, 
3 Vilſ. 40. 

. After verdict, a man may alledge any thing in the 
record, in arreſt of judgment, which may be aſſigned 
for error after judgment. 2 Roll. Abr. 7 16. And judy. 
ment after verdict, ſhall not be arreſted for an objection 
that would have been good on demurrer. 3 Burr. 172;, 
Weſton v. Chapman. Str. 425. 


Verdi will aid A verdict will aid a title defectively ſet out, but not 

. a defective title. 2 Str. 1011. 1023. 1 Burr. zol. 
2 mw 59. 4 Term Rep. 472. Vide alſo Daugl. 
679. 683. 

If rule diſcharged, 775 N be diſcharged, then plaintiff's attorney 
draws up the rale, and may proceed to tax his coſts in 
the uſual way on the poſtea or inquiſition, 

If arreſted, If judgment be arreſted, the defendant's attorney 


draws up the rule, and ſerves copy. Cowp. 407. 
If the defendant does not move in time, he {til] may 
bring his writ of error, : 


New Trial, 


Venire de novo, 
when may de A denire de novo is the ancient proceeding of the com- 


2 88 mon law, a new trial is only a new invention; the 
firſt is as ancient as the law, when attaints were in 
uſe, but motions for new trials were introduced in this 

How motions for manner; the judgment in attaint was very ſevere, 

new tria's dee and the puniſhment exceſſively hard, and therefore to 

8 avoid that ſeverity, it was thought better to proceed in 
a milder way, and ſo motions for new trials were in- 
troduced they likewiſe differ in this reſpect, that new 
trials are generally granted where a general verdici ii 
found; a venire facias de nove upon a ſpecial verdi; 
but the moſt material difference between them is this, 
that a venire facias de novo muſt be granted upon mat. 
ter appearing upon the record, but à new trial may be 
granted upon things out of it, if the record be nevet ſo 
right. If the verdict appear contrary to the evidence 
given, or the judge has given wrong directions, a new 
trial will be granted; but it is otherwiſe as to a dn 
acias de novo, which can only be granted in theſe two 


Ven, fac, de caſes: 1ſt, If it appear upon the face of the verdid, 


Raves that the verdict is ſo imperfect, that no zudgment _ 


New trials were granted before 165 5. Sty. 462. 466. 
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be given upon it. 2d, Where it appears that the jury 
ought to have ſound other facts differently; and it can- 
not be granted in any other caſe, Zd. C. J. Willes. 
Leybourn v. Lewis, 1 Wilſ. 55. 

A general verdict can only be ſet right by a new 
trial. 1 Burr. 303. Moſt general verdicts include 
egal conſequences as well as propoſitions of fad: in 
drawing theſe conſequences, the jury may miſtake and 
infer directly contrary to law: The parties may be 
ſurpriſed by a caſe falſely made at the trial, which they 
had no reaſon to expect, and therefore could not come 
prepared to anſwer, It is abſolutely neceſſary to juſ- 
tice, that there ſhould, upon many occaſions, be op- 
portunities of reconſidering the cauſe by a new trial: 
And it is done in a way very favorable to the parties 
for whom the wrong verdict is given; it is upon pay- 
ment of cots : Whereas in other caſes, where a wrong 
judgment is reverſed, coſts are paid as if the right 
judgment had been given in the firſt inſtance. Lord 
Mansfield, Bright v. Eynon, 1 Burr. 393. The rea- 
ſons tor granting a new trial mutt be collected from 
the whole evidence, and from the nature of the caſe 
conſidered under all its circumſtances. Of late years, 
they have been granted not only after trials at niſi prius, 
but alſo after trials at bar. Ibid. 395. 

It muſt depend upon the /egal diſcretion of the court, 
guided dy the nature and circumſtances of the particular 
caſe, and directed with a view to the attainment of Juſ- 


tice, Thid. 397. 


Trials by jury in civil cauſes could not ſubſiſt now, 
without a power ſome where to grant new trials. 1 Burr. 
390. 

though a motion for a new trial is an application 
to the diſcretion of the court, it muſt be remembered, 
that the diſcretion to be exerciſed on ſuch an occaſion, 
u net A wild but a ſound diſcretion, and to be confined 
within thoſe limits within which an honeſt man, competent 
tu diſcharge the duties of his office, ought to confine him- 
ch. And that diſcretion will be bett exercited by not 
veViating from the rules laid down by our predeceſſors; 
for the practice of the court, forms the law of the 
court, Lerd Kenyan. Wilſon v. Raſiall, 4 Term Rep. 
757. 
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Where parties have agreed to abide by the verdict Many aQions to 
"e ation, (where ſeveral are depending, ) it means _ * 


W vs yd wm 833  - — - * IR mA + 
= = M5 - N " 
e _ 


5 — * - 85 —— 4 * 3 > K 
* "—— 5 & 3 4 I Pt — 
n 


* 
— -, A - 
- - 


_—_ 
« — — 


o 
q * 
\ 
; 
4 7 
CF 
4 
. "vx. 
' 4 
91 
7 
4 ” 
0 
* 
® 
; 


| 
| 
| 
| 
| 


ECO 
— — — 


390 


Quo warran'o. 


Nonſuit. 


New trial, wht. 


Criminal! caſes 
when moves for, 


If judge dies. 


Ad ion by a 
ſervant againſt 
maſler. 


NEW TRTAL. 


ſuch a verdict as court thinks ought to ſtand as a final 
determination, and this therefore, does not prevent a 
motion for a new trial. Hodgſon v. Richardſon, 3 Burr. 
1477. ö 
= new trial may be had in an information on a gu) 
warrants, being in the nature of a civil proceeding, 
2 Term Rep. 484. Rex v. Francis. | 

So after a nonſuit, if improperly directed. 4 Burr, 
1986. Sadler v. Ei ans. 5 Burr. 2612. Rich v. Shute, 

A new trial is retrying the cauſe before another 
jury; but with as little prejudice to either party, as if 
it had never been heard before, No advantage is taken 
in the former verdict on the one fide, or the rule of 
court for awarding ſuch ſecond trial on the other; and 
the ſubſequent verdict, though contrary to the hiſt, 
imports no title of blame upon the former jury, who, 
had they poſſeſſed the ſame lights and advantages, 
would probably have altered their own opinion, The 
parties come better informed, the conſe] better pte. 
pared, the law is more fully underſtood, the judge is 
more maſter of the ſubject; and nothing is now tried 
but the real merits of the caſe. A ſufficient - ground 
muſt, however, be laid before the court, to ſatisfy 
them, that it is neceſſary to juſtice that the cauſe ſhould 
be further conſidered, nor do the courts lend too ealy an 
ear to every «pplication for a review of the former vet- 
dict. They muſt be ſatisfied that there are ſtrong 
probable grounds to ſuppoſe that the merits have not 
been fairly and fully diſcuſſed, and that the deciſion is 
not agreeable to the juſtice and truth of the caſe, 

If the defendant do not move for a new trial in 4 
criminal cafe within the four days, he cannot be heard 
at all on the 1ubject of a new trial; all that he can do 
is, to move in arre/l of judgment, which may be done 
at any time before judgment is pronounced, or addreſs 
himſelf to the court in mitigation of the puniſhment ; 
anc if, in the courſe of that addreſs, it incidental:y appear 
thai juitice has not been done, the court will intetpoſe 
of themiclves. Rex v. Holt, 5 Term Rep. 445. 

And it tees if a judge dies between the circuit and 
the follou ing term, nns for new trials are to be 
made upon affidavit. Jbid. 439. Lord Kenyon 

In «fault and battery the evidence was, that plain- 
tiff, who was a ſervant to the defendant, after having 


received a light blow from his maſter for impertinent 
»” behavior) 
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behavior, violently beat him. Verdict qol. The 
court granted a new trial as being exceſſive. Jones v. 
Sparrow, 5 Term Rep. 257. 3 
The want of due notice of trial, unleſs the defendant For wagt of due 
makes a defence, is a good ground for a new trial. notice. 


2 Salt. 646. 


Aben not granted. 


If out of three iſſues two are found againſt evidence, 
yet if the material iſſue be agreeable to evidence, no 
new trial. Dexter v. Barrawby, Bull. 326. Vide Rex 
v. Pool, ſame page. 

If a verdict is againſt evidence, yet if the action was If againft evi. 
frivolous and vexatious, and the real damage ſmall, dence, and action 
court will not grant it : which ſhould be to attain real = — 8 
juſtice, not to gratify litigious paſſions, on every point 
ef ſummum jus. 1 Burr. 11. Mackrmw v. Hull. 

The court will not grant it for exceſſive damages, Nor for exceſſive 
when they depend on circumſtances folely under the mages, where, 
cognizance of the jury, and fit for their deciſion ; as ” 
for crim. con. For the injury ſuffered by the huſband, 
and the eſtimate of the damages to be aſſeſſed, mutt in 
their nature depend entirely upon circumſtances, which 
it was ſtrictly and properly the province of the jury to 
judge of, the court could not ſay 5ool. was too much, 
or that zol. was too little. 1 Burr. 609. Wilford v. 

Berkeley, 

Nor is it granted where the ſcales of evidence hang 
nearly equal; that which leans againſt the former 
verdict, ought always very ſtrongly to preponderate. 

Vide Str. 1142. Aſfbley v. Aſhley. Nor on nice or Nice or formal 
formal objections, which do not go to the real merits, obiections. 

In Ducker v. Wood, Lord Mansfield ſaid, I hat there Power of court 
was no doubt but that the court had the power of to grant, &c. 
taking the opinion of a ſecond jury in any caſe where CD 2 
the damages were exceſſive; but theſe queſtions depended 
on their own circumttances, on which the court would 
eerciſe their diſcretion. 2 Term Rep. 277. Vide 
2 Wilſ. 405. 3 Will. 62. 

here has been no inſtance of this court's granting No inſtance of 
a new trial on an allegation that ſome of the witneſſes new trial on ge- 
examined were interefted, There never yet has been aeg, — 
a Cale in which the party has been permitted after trial teieſed; 
te avail himſelf of any objection, which was not made 
a the time of the examination, Where it appears 
Cc 4 that 
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that one or more material witneſſes who were examined 
on a trial were intereſted, it may afterwards weigh 
with the court as a circumſtance for granting a new 
trial, provided the merits of the caſe are doubtful ; but, 
as a ſubſtantive objection, I am clearly of opinion that 
it ought not to be allowed. Per Buller J. Turner v. 
Pearte, 1 Term Rep. 720. | 
New trials are never granted upon the motion of a 
party, where it appears he might have produced and 
given material evidence at the trial, if it had not been 


his own default, becauſe it would tend to introduce 


perjury, and there would never be an end of cauſes, if 
once a door was opened to this, Cooke v. Berry, 
1 Wilſ. 98. 1 Term Rep. 84. Gift v. Maſon, Salk. 647, 
Str. 691. 2 Term Rep. 113. 

If jury toſs up for the verdiR, and that can be made 
appear by a third perſon ſeeing them, court will ſet 
aſide the verdict. / aſie v. Delaval, 1 Term Rep. 11. 
Str. 642. Vide 2 Black. 1293. 

If an under-ſheriff be attorney in the cauſe, and te- 
turned the panel of the jurgis, court will grant a new 
trial. Coup. 112. Boylis v. Lucas. 


No new trial ſhall be, where there was evidence on 


both ſides, though a verdict be againſt the judge's 
opinion who tried the cauſe. Anon. 1 Hf. 22. 
The court wil! be very cautious how they grant new 
trials upon the affidavits of jurymen; becauſe it would 
be of very dangerous tendency. 1 Hf. 330. Rex 
V. Simmons. | 

When there is a bill of exceptions, a new trial ſhall 
not be moved for on the point of law contained therein, 
Fabrigas v. Moſiyn, 2 Black. 929. 

Cour: will not admit affidavits to explain evidence, 
to found the motion. 1 Wilſ. 257. Hanſon v. Parker. 

If a verdict ariſe from a flip and inadvertence, as the 


want of producing an office topy of the judgment, and 


where the plaintiff has no merits, ſuch recovery 1s 
manifeſtly contrary to reaſon and juſtice, and new trial 


granted, Mariyn v. Peodger et al. 5 Burr. 2631. 


If a witnels tor delendant be concealed in plaintiff * 


houſe to avoid being ſerved with ſubpœna, though 
plaintiff have a verdict, yet court will grant a new 
trial. Moutpeſſan v. Randall, Bull. 328. 

Motions tor new trials have been very much en- 


couraged of late years, and I ſhall never diſcourage 
them; 


New TRIAI. 393 


them; for nothing tends more to the due adminiſtra- 


h tion of juſtice, or even to the ſatisfaction of the parties 
A themſelves, than applications of this kind, The court 
t, and the counſel are enabled to conſider the queſtion 
at more fully than they could do in the hurry of buſineſs 
v. at niſi prius. Value alone is not a ground for a new Value. 
trial, although it frequently weighs in granting a rule 
2 to ſhew cauſe. Per Buller J. Vernon v. Hankey, 
nd 2 Term Rep. 120. It is not ſufficient that the cauſe is 
en of value, d. of importance, but it muſt alſo involve in 
ce it, a doubt to induce us to grant a new trial, The 
if ſuitors frequently derive great beneht from having their 
5 cauſes thoroughly inveſtigated on ſuch motions; for it 
J. often happens by ſome accident, that complete juſtice 
is not done at ni prius; but unleſs it appears to be of 
de doubt, it would be unjuſt to ſend the parties to another 
ſet trial. Per Greſe J. Ibid. 123. 
ie When to be moved. 
re- If the party againſt whom the verdict is obtained When to be 
ew wiſhes for a new trial, the ſame muſt be moved for oed for. 
| within four days incluſiuve, Birt v. Barlow, Dougl. Rep. 
on 171. including the firſt day, as if term begins 21ſt, it 
e's muſt be moved 24th, (unleſs Sunday or a dies non in- 
tervene, or ſome material circumſtance which muſt be 
ew ſhewn on affidavit of the delay,) and the motion is | 
uld generally made on an affidavit (unlsfs it ariſe from a = 
Ler verdict given contrary to evidence, a miſdirection of Lo 
the judge at ii privs, 2 Wilſ. 273. or where the jury hh 
"all have given excetiive damages,) of ſome new matter 1 | 
in. being diſcovered ſince the trial. 15 
The court will not grant a new trial in penal ac- Penal aQions, 4 | 
ce, tions, 3 IFUf. 59. Fonercau v. Bennett, 1 Wilſ. 17. 1 | 
rs fervis v. Hall, 2 Str. 899.; unleſs on account of a 4 
the mflake or miſdireftion of a judge; Wilſen v. Raſtall, 1M 
and 4 Term Rep. 753. For there is not a ſingle inftance 1 
y is where a new trial has been refuſed in a caſe where the 4 
rial verdict has proceeded on the miſtake of the judge. If 4 
the jury have tormed an opinion upon the whole caſe, 4 
' x no new trial in a penal action has been granted, though I 
ugh the jury have drawn a wrong concluſion ; indictments | i 
new ate cxcepted. Lord Kenyon. 
In this eauſe Mr. J. Buller ſays, the note in 1 Vi. 
en- IS too looſe to be relied on. But in 3 Lil. Fonereau” 
rage %, Bennett, the court ſaid, we never grant ct trials 


em; in 


Negzlity of 2 


Evidence at fiſt 
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in ations on penal Jaws, and it has been fo held for 
more than fifty years paſt. This was an aCtion' for 
bribery, verdict for defendant. And in Mattiſon qui tam 
v. Allanſon, the jury found for defendant contrary to 
plain evidence, and the court denied a new trial, there 
being no proof of any miſbehaviour in the defendant, or 
tampering with the jury. 2 Str. 1238. And this is 
within the reaſon of caſes in the exchequer, where 
verdicts for defendant are never ſet afide for penalties, 
in the caſe of duties, g 

In Calcraft v. Gibbs, which was debt for a penalty 
under the game laws, verdict for defendant. Motion 
for a new trial on a miſdirection in point of law by the 
judge, Lord Kenyon ſaid, where there is any ground of 
objection to the law delivered by the judge, on which 
the verdict has proceeded, if ſuch objection be quell 
founded, it is immaterial what the nature of the eaufe is, 
The application for a new trial is a direct appeal to the 
juſtice and laws of the country, and cannot be tried and 
diſpoſed of by any other rule. Rule abſolute. 5 Term 

10. | 

The coure refuſed a new trial where verdict was for 
defendant, in an action for a malicious proſecution, 
Cowp. Rep. 37. Norris v. Tyler. 

A new trial will not be granted to give the defend- 
ant an opportunity of proving the 7/legality of a policy, 
which was not illegal on the face of it; for he ſhould 
have ſhewn it on the trial, 1 Term Rep. 84. Gift v. 
Maſon. 

The court will not grant a new trial to let the party 
into a defence of which he was appriſed at the firſt 
trial. Vernon v. Hankey, 2 Term Rep. 113. 

Where there is complete and ſubſtantial juſtice done, 
there is no reaſon to grant a new trial: by all the 
judges. Edmondſon v. Machell, 2 Term Rep. 4. 

A new trial may be granted a ſecond time, if the 
reaſons for granting are ſufficient. 4 Burr. 2106. 
Goodwin v. Gibbons. So a third trial, if verdi againſt 
law. Tindal v. Brown, 1 Term Rep. 167. So if 
againſt evidence, J/il/on v. Brough, E. 24 Geo. Þ 
Sell. 50. 

A new trial may alſo be granted in ejectment, and 
after trial at bar, 4 Burr. 2224. Str. 1105. Smith v. 
Parkhur}t. 

in 
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In an action for a libel, it was refuſed, though 
found for defendant, againſt the evidence, becauſe there 
was no real damage proved, and injury trivial; and 
courts of juſtice will not aſſiſt the paſſions of mankind. 
Dr. Burton v. T hompſon, 2 Burr. 665 Judge certified 
28 bd. would have been too much. 

No new trial, if defendant, an auctione*r, pays money 
into court. Burreugh v. Skinner, 5 Burr. 2639. 

A new trial will ſeldom be granted in « ates of per- 
ſonal torts for exceſſive damages. Cowp Rep. 220. It 
ought not to be granted merely for the lake of turning 
the party round; but where fubſtantial juſtice cannot 
otherwiſe be obtained. Tb:d. 601. 

The court refuſed a new trial for exceſſive damages in 
crim. con. Mr. J. Aßpburſt ſaid, We have no right in 
ſuch a caſe, to {et up our own judgment againſt that of 
the jury, to which the conſtitution has referred the 
deciſion of the queFion of damages. Duberley v. 
Gunning, 4 Term Rep. 651. 

A writ of inquiry may be ſet aſide for ſmallneſs of 
damages, Str. 1259, or exceflive. 

It would be of dangerous conſequence, to ſuffer 
people to be ſetting up new evidence, after they knew 
what was ſworn before. Price v. Brown, Str. 691 

Where a jury have found for plaitiuift upon a pre- 
ſumption contrary to evidence, the court will not grant a 
new tria', it he be entitled to recover in conſcience and 
equity. Wilkinſon v. Payne, 4 Term Rep. 466. 

In the caſe of new trials, it is a general rule, that 
In 2 hard action, where there is ſomething on which 
the jury have raiſed a preſumption agreeably to the 
juſtice of the caſe, the court will nut interfere by 
granting a new trial, where the objection does not lie 
in point of law. In an action on the game laws, it 
was ſuggeſted, that the gun with which the detendant 
bed, was not charged with ſhot, but that the bird 
might have died in conſequence of the iright; the jury 
found for the defendant, and the court refuſed a new 
trial. Lord Kenyon. 4 Term Rep. 46g C. Buller J. 
If the verdict be conſiſtent with the juſtice, conſcience, 
and equity of the cale, we ought not to grant a new 
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How to move. 


It is a rule to ſhew cauſe, therefore unneceſſary to 
Ave notice to the oppoſite party ; draw up rule and 
ſerve it, and the day before it comes on to be heard, 
ſpeak to the chief juftice's clerk, or judge's clerk, who 
tried the cauſe, to bring his book to Meſiminſter; if it 
be a judge of another court, ſerve his clerk with a copy 
of the rule ziſi, the judge will deliver his report to 
the puiſue judge of the court within the time mentioned 
in the rule; it is better to ſerve the rule (though ge- 
nerally the puiſne judge writes to the judge who tries 
the cauſe for his report, or waits on him). 

If the judge on the report declares himſelf ſatisfied 
with the verdict, it will be difficult to obtain a new trial; 
on the other hand, it is pretty much of courſe to grant 
the rule. It is uſual (if known) for the oppoſite ſide 
to attend, and obſerve upon what grounds the motion 
is made, ſo that he may be able to inſtruct his counſel 


to ſhew cauſe, though this attendance is not allowed in 


Court divided, 


If verdict ſet 
aſide how to 
proceed. 


taxed coſts. 

If the court be divided, no rule is made, but the 
party may apply to be at liberty to ſign his judgment. 
Vide Barn. 442. 

If Verdift ſet aſide. 

If the verdi& ſhould be ſet aſide, draw up rule and 
ſerve it; and if on payment of cofts, they muſt be 
forthwith paid, the rule being conditional ; or plaintiff 
may move the court for liberty to enter up the judg- 
ment, and take out. execution; If the coſts are paid, 
then the ni prius record is not to be ingroſſed a-new, 
unleſs the poſſea be indorſed on the back; if it is, Mr. 
Provoſt wiil not paſs the old record again. N. B 
The jurata muſt be altered, as to the return, and the 
record mutt be paſſed again; but no new entries are 
made or paid for; a new venire and diftringas mult be 
ſued out and returned as in common caſes, and cauſe 
ſet down a- new; and alſo notice of trial muſt be given 
a-freſh. 

If plaintiff does not proceed to a new trial, the de- 
fendant muſt carry record down by proviſe, not being 
entitled to judgment as in the caſe of a nonſuit. 


a The brief on the ſormer trial is to be given to counſel, fee diſcretionary 
with foch «bſcrvations as are neceſliry, and coy of the affidav t, un eſ⸗ 
move Lon he face of the evidence, If 
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If a new trial is granted on account of an irregula- Coſts. 


rity, coſts are of courie : If by miſlate of the judge in 


point of law, it may be ordered without coſts, 1 Black. 

Rep. 670. ; by unfair practice, if verdict obtained, no 

colts, 1 Burr. 352. z miſtake of the jury, on verdict 

contrary to evidence, or exceſſive damages, it is grant- 

ed on payment of coſts; 12 Mod. 370. Str. 642. 

1 Burr. 12. 393- 2 Burr. 665. And where the coſts Cofts of former 
of the former trial are not ordered to be paid, nor di- — 2 
rected to abide the event of the ſuit, each party muſt pay. 

pay his own; and the party ultimately ſucceeding is 

not entitled to them. Dougl. 437. Maſon v. Sturry, 

3 Term Rep. 507. If the rule is diſcharged on motion 

tor new trial, coſts are allowed, though the rule does 

not exprels it. | 


Entry of Pleadings. 


Of entering Pleadings on the Roll, and docteting ſame. 


HE roll, or entry of the iſſue, or pleadings be- The manner of 
tween the parties, is to be entered in a full fair making the 
hand, with a large margin of an inch at leaſt, and a 
convenient diſtance at tne top, for the binding up of 
the ſame, and at the bottom, that the writing be not 
rubbed out, R. Hil. 1657; and when you have occa- 
hon to write on the back of the roll, begin over againſt 
the firſt line of the firſt warrant of attorney, leaving a 
margin as on the other ſide, 

By rule, Mich. 5 Ann. every attorney ſhall bring in Rolls to be 
all his rolls into the office fairly ingroſſed by the times brought in. 
limited by the former rules; the rolls of Trinity, Mi- 
chaelmas, and Hilary terms, before the eſſoign day of 
every ſubſequent term, and the rolls of Eaſier term, 
before the firſt day of Trinity term. 

No rolls to be received or allowed for by the clerk Rolls to be 
of the treaſury, unleſs marked by the perſon appointed Parked. 
dy the _ juſtice to deliver out rolls. Trin. 12 Geo. 

2. 1738. 

Warrants of attorney to be entered on the roll at the Warrants of 
beginning of the cauſe, otherwiſe the roll not to be re- ey. 
ceived or filed. R. E. 4 Fac. 2. 

The cuſlos brevium now indulges the attornies by Indulgence al- 
tending at the King's Bench office the day but one loves. 

before 
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Where to begin 
on the roll. 


Plaintiff's 
warrant, 


Defendants. 


Nature of the 
action to be 
expreiied. 


Intertocutory ar 
other udęmegt, 
of wha! term to 
de catered, 
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before every term, except Trinity, when he attends the 
day preceding that term, to receive and file their rolls, 
he ſpace or room here ſpoken of for the entry to 
be left for the preſs, is made by the clerk appointed 
to deliver out the rolls, now Mi. Adams of Lincains. 
Inn, flationer, who puts a /famp in the middle of the 
roll, near where the file goes through; ti: inches belmy 
which, you enter in a large hand thus: “ Alſo of the 
&« term of Eaſter, zb Geo. 3. 1796, Witneſs Lloyd lord 
« Kenyon; th: n enter the warrants of attorney tor the 
plaintiff and defendant, thus : | | 

Middleſex ) John Doe puts in his place James 
Strong his attorney, againſt Richaid Roe, in a plea of 
treſpaſs on the caſe. 

Middieſex, (/) The ſaid Richard Roe puts in his 
place James Ward his attorney. at the ſuit of the ſaid 
John Doe, in the plea aforeſaid. 

The nature of the action muſt be expreſſed in the 
warrant of attorney, according as the caſe ſhall be, as 
thus: „in a plea of treſpaſs and aſſault ; in a plea if 
&« treſpaſs. aſſault, and jaiſe impriſonment ; in a plea if 
„ treſpaſs on the caſe; in a plea of treſpaſs and gject- 
« ment: in a plea of debt; in a plea of treſpaſs; ma 
& plea of detinue. 

Middleſex (.) Be it remembered that [here enter 
the who! ſue thereon]. | 

All zJues joined are to be entered on the roll (by bill) 
the term u which they are joined. | 

A'l :nterlocutory judgments are entered on the roll (h 
bill) the term in which they are ſigned. 

litucs by original may alſo be entered on the roll the 
term in which the iſſue is joined, as the want of an 
original cannot be athigned for error after verdict. 

But if declaration by original be of one term, and 
interlocutory judgment of the next, or any ſucceeding 
te m, then the entry on the roll ſhould be the term the 
declaration is of, with imparlances from term to term, 
till judgment ſigned; unleſs you can procure the ori- 
ginal, returnable the ſame term the judgment is ſigned, 28 
the want of an original may be atfigned tor erroſe 
1 //7If. 181. 

If judgment is ſigned by warrant of attorney, the 
entry is to be of that term you enter it up in. If the 
plaintiff be nen-preſſed, either for want of declaring 
replying, or entering his 1/Jue, on record, you may 34 

14 | 


parch 


Mida 


Mida 


Surry, 


a Ang 


Fil IS 771 
9 29 
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both «warrants of attorney on the roll*, No plea roll to 
be filed after the term following that of which it ought 


to be filed. R. E. 9 I. 3. unleſs leave be given; but 


now they are accepted by paying a po/? terminum. 

The warrants of attorney are ſuppoſed to be filed at 
the commencement of the action. 1 Ld. Raym. 509. 
and R. E. 4 Fac. 2. 

When all the proceedings are in one and the ſame 
term, an original in hat term will warrant ſame ; but 
an original of the term final judgment ts given, will 
not warrant them, if there be proceedings of a preced- 
ing term, as an interlocutory judgment. 1 Iii. 181. 

{f the roll be not carried in and filed, as of the term 
iſſue is joined, then you will have to pay a poſt terminum, 
which is 48. 8d. and 18. more for the docket; alſo the 
clerk will charge you a po/? diem, one day before the 
term begins, if your roll is not filed in time. 

Go to the clerk of the judgments, King's Bench 
office, (if it is in the ſame term the iſue is entered, or 
judgment ſigned,) with whom the aocket or number 
rolls are leſt, and get of him. as many numbers as you 
want, ſubſcribe your name to the docket produced on 
parchment, then make out a docket paper; but if your 
decket is of a preceding term, then get a number rol] at 
the niſi prius office, Meſiminſter, or at Mr. Edge's office 
fiſt, for which you pay 45. 8d. carry the roll to the 
clerk of the judgments, and he will enter it. Make 
out your docket paper thus : 

The entry of C. K. gentleman, one, Ec. of the term 


of Egfter, 36 Ges. 3. 1796. 

Roll. 
Lenden. Iſſue joined in caſe between J. D. x 

500 


plaintiff, and Richard Fenn, de- 
fendant, on a plea of non a ſumpſit. 

Middleſex. The like iffue in aſſault, between 
A. B. plaintiff, and C. D. defend- 
ant, on a plea of not guilty, and f 
on aſſault demeſne. 


Middleſox, The like iſſue in debt, =, 
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Nonpros. 


Of the origiaat 
Wilts 


Poſt terminume 


Docketing tolls. 


Docket paper. 


A. B. plaintiff, and C. D. defend- 502 
ant, on a plea of non eff factum 
Surry, Tudgment by default in caſe, be- : 
tween A, B. plaintiff, and C. D. > 503 
defendant, 
2 And the defendant makes his entry in all caſes, the ſame term the gen- 


Fus, red, with proper eontinuances ty that term. 


Surrye 
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Surry. Judgment by confeſſion, between 

| A. B. plaintiff, and C. D. bot. 
ant, for 641. debt, and 63s. coſts 

Middleſex. Judgment by nil dicit, between A. B. 
plaintiff, and C. D. defendant, for þ 
6001. debt, and 63s. damages. 

Middleſex. Entry of two ſcire facias's in debt, 1 


50g 


505 


between John Doe, plaintiff, and 


Richard 506 


ge, defendant, for 100ol. 
- debt, and 63s. damages. 
Middleſex. Entry of one ſcire facias between, 

Sc. with an award of the ſecond 
for 1000l. debt, and 63s. damages. 
Middleſex. Judgment of goat in futuro between 
A. B. plaintiff, and C. D. executor 
of F. D. deceaſed, defendant, for 
100]. debt. 7 
Middleſex. Non-pros for not declaring between it 
509 


507 


A. B. plaintiff, and C. D. de- 
0 fendant, for 40s. coſts. 


Take this docket paper to the clerk of the judg- 
ments, and, if all the entries are paid for, he will 
mark the roll, by putting his ſtamp thereon ; pay 3. 
then go to the clerk of the treaſury, who waits with- 
out that office, and give the rolls to him; he pays you 
4d. for every roll, and afterwards files them in the 
treaſury. 
Clerk of the If the oll is already carried in, which is often the 
treaſury eters caſe after iſſue is joined, and before trial, the poflea or 
8 inguiſition, with the maſter's allocatur thereon, is to be 
taken to Veſtminſter to the treaſury, and the clerk on 
leaving it, will enter the judgment thereon; pay him 
25. for poſtea, 1s. bd. for inquiry. 
The tormer roll being loſt, court ordered a new 
one to be filed. 2 Str. 833. 


When adion lies Tt concerns the chief clerk that judgment be actual 
— ly entered up in due time, (provided the roll is doc- 


keted and filed,) or he will be liable to an action on 
the caſe at the ſnit of a purchaſer. 


If the attorney has not done his duty in docketing - 


and filing the roll, he will be liable. 2 Burr. 722. 
Doyles v. Tallop. 

By flat. 4 & 5 V. & M. c. 20. , 3. No judy- 
&« ment, not docketed and entered in the books, ſhall 52 


& any lands or tenements as to purchaſers or marigaget 
66 of 
II 


Judgment is not 
doc keted, &c. 


on ſeei 


abſence 
tioned j 
ment de 


Contiy 


If the 
"ered, t 
Vecomer 
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tc or have any preference againſt heirs, executors, and 
« adminiftrators, in their adminiſtration of their anceſ- 
« tors, teſtatars, or inte/tates eſtates.” This only re- 
lates to freeholds. 


Of regiftering Fudgment. 
If the defendant has a freehold eſtate in Middleſex May regiſter 
or York, you may regiſter the judgment, which will judgment, 


| affect them from the day of the regiſtering, (the doc- 


ket ſhould firſt be made). 
A memorial to be regiſtered purſuant to the ſta- Memorial of 2 
tute, Sc. judgment, 
Of a judgment in his majeſty's court of King's 
Bench, of Trinity term, in the 36th year of the reign 
of king George the third, between Fohn Stokes plaintiff, 
and Richard Fenn, defendant, in a plea of debt for 
1000. and 638. damages. Noll. 50. 
do hereby certify, that judgment was ſigned in the Certificate of 
above cauſe, the 1oth day of June 1796. the maſter. 
Robert Forſter. 
J. B. clerk to A. B. of, &c. gentleman, maketh Affdavit. 
oath and ſaith, that he was preſent and did ſee Robert 
Firfler, eſquire, ſecondary of the court of King s Bench, 
ſign the certificate of the judgment in the memorial 
above mentioned, 
Ingroſs this memorial and certificate on a piece of 
parchment, with a two ſhilling ſtamp thereon, carry it 
to the maſter of the King's Bench office, and he will, 
on ſeeing your poſtea, inquiſition, or judgment paper, 
ſubſcribe the certificate; ſwear the affidavit before a 
malter in chancery, or a judge of the court where the 
judgment was obtained; and when done, file it with 
the regiſter in Bell yard. Pay the maſter 1s. o 18. 
and 58. filing. 
N. B. The clerk of the dockets may certify in the 
abſence of the maſter or his deputy z this mult be men- 
tioned in the affidavit, Jide title Executor as to judg- 
ment docketed, 


Continuances on the Roll and final Fudgment 
after Trial. 


If the cauſe be not tried the ſame term iſſue is deli- Continuanczs of 
ered, the venire muſt be continued on the roll, by — venire on the 
memes non miſt breve ; as, ſuppoſing an iſſue joined . 
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Continuance of 
the venire by 
vice comes non 
miſit bre ve. 


Continuance of 
the proceſs and 

judgment there- 
on. 


2 If at the aſſizes, 


follow the words 
of the jurata, 
unleſs the king's 
Juſtices, aſſigned 
to hold &c, 

If in Middleſex, 
at Weſtminſer- 
Hall in the ſaid 
county. 


Þ The ſaid juſ- 
tices of our lord 
the king. 


Judgment fign-d aforeſaid aſſeſſed; and alſo 411. for his coſts and 


the 18th day of 
June 1796. 


Mercy, 


Joux after TRrat. 


in ZCaſter term, and the cauſe not tried till Trinjy, 
then, after the award of the firſt venire, © the ſame d 
&© 75 given to the parties aforeſaid at the ſame place,” add 
this, At which day before our ſaid lord the king at 
« Meſiminſter came the parties aforeſaid, by their at. 
c tornies aforeſaid ; and the ſheriff did not return the 
« ſaid writ, nor did he do any thing thereupon; 
« therefore let a jury thereupon come before our lord 
ce the king at Weſtminſter, on Friday next after the 
« morrow of the Holy Trinity, by whom, Oc. and 
« who neither, &'c. to recognize, Wc. the ſame day 
« js given to the parties aforeſaid, at the ſame place,” 
And if it be to Michaelmas term, award a new venir 
over to the firſt day, “at which day,” Wc. as above, 
in the ſame manner, from term to term ; then if the 
cauſe is tried, enter on the roll thus: 

Afterwards the proceſs being continued between the 
parties aforeſaid, of the plea aforeſaid, by the jury be- 
ing reſpited between them, before our lord the king at 
Weſtminſter, (until the return of the diſtringas,) un- 
leſs * the king's right truſty and well-beloved Llyd 
lord Kenyon, his majeſty's chief juſtice, aſſigned to 
hold pleas before the king himſelf, ſhall firſt come on, 
Sc. (the day mentioned in the jurata,) (at the Guilt: 
hall of the city of London,) according to the form df 
the ftatute in ſuch caſe made and provided, for default 
of the jurors, becaufe none of them did appear; 
which day, before our lord the king at Maſiminſie, 
comes the ſaid A. B. by his ſaid attorney; and the faid 
chief juſtice d, before whom the ſaid iſſue was tried, 
ſent hither his record had in theſe words, to wit, Aﬀter- 

wards, that is to ſay (here enter the paſtea verbatim 
from the record to the word therefore,) then ſay, It 
conſidered that the ſaid A. B. recover againſt the (ail 
C. D. his ſaid damages, by the faid jury, in form 


A 6 


charges, by the court of our ſaid lord the king, non 
here, adjudged to the ſaid A, B. by his aſſent, which 
damages in the whole amount to 1o0ol. and that tht 
ſaid C. be in mercy, &c. 

For the entry of other judgments on the roll, 1! 
title Judgment. 
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Executors and Adminiſtrators. 


APJUDGED, that when executors ſue upon any of executors and 
contract of their teſtator, or for any wrong done adminiſtrators, 


to him, they ſhall pay no coſts, either upon a nonſuit 
or verdi againſt them. 3 Salk. tog. Bigland v. Ro- 
binſom. Vide, as to the nonſuit, 1 Salk, 207. 3 Burr, 
1586. 

If an executor or adminiſtrator confeſs a judgment, 
and there are not aſſets ſufficient, he is liable to pay 
the colts de bonis propriis; therefore care ought to be 
taken before ſuch judgment is confeſſed, that he re- 
ceive no injury, 

In an action againſt an executor or adminiftrator, 
if the defendant plead plene adminiſtravit, and it can- 
not be proved that he has aſſets in hand, the plaintiff 
may confeſs the plea, and take judgment of aſſets in 
futuro; if in debt, a final judgment is ſigned, if in caſe, 
interlocutory, and afterwards a writ of inquiry is ex- 
ecuted to complete it; for which judgments, ſee title 
Judgment. 


If chey plead a 
falſe plea. 


When to take 
Judement of aſ- 
ſets in futuro, 


It an executor or adminiſtrator plead a falſe plea, Falſe plea, 


that is, ſuch a plea as will be a perpetual bar to the 
plaintiff, and which, of his own knowledge, he knows 
to be falſe, ſuch as ne ungues executor, or a releaſe made 
to bimſelf, and it is found againſt him, the judgment 
will be e de bonis teſſatorit, fi, &c. fi non de bonis pro- 
pris; for thereby he eſtrangeth himſelf from the 
leſtator, and the benefit of the will, and, by his own 
falſity and folly, hath made his own goods chargeable. 
Roll. Abr. 930. Cro. Fac. 671. 191. Moor 69. 


If an executor confeſſes or ſuffers judgment by de- If they ſuffer 


fault, he admits afſets in his hands, and is eſtopped to — by 


ſay to the contrary on a devaſſavit returned, and ſo is 
jury. Lutw. 670. And the ſheriff may return a 
evaſiavit on the firſt fi. fa. if he will. It is at his 
peril if falſe, and the inquiry is only for his ſafety. 
I Salt, zo. So in an action on ſuch judgment ſug- 
gelting a devaſtavit, and he is liable to coſts. 6 Mod. 
398. Ld. Ray. 589. 591. Vide 1 Jil. 258. 


0 an executor, defendant, ſhall pay colts in all caſes, when they pay 
nd the judgment is de boris teflatoris, ſi, &e. et ſi non, coſts as de fend - 
Dd 2 tunc 


ants. 


— 
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tune de bonis propriis : alſo when he is defendant, and 
there is judgment for him, he ſhall! have his cs. Cre, 


Eliz. 503. Plnv. Com. 18 3. Hutt. 69. | 
Upon a writ of If an executor ſuffers judgment to go againſt him by , 
inquiry, ee, default, upon executing a writ of inquiry, he ſhall ; 
give of ales. not give evidence of want of aſſets, for he is eſtopped, n 
as if it had been the caſe of an heir, for he ſhould have * 
pleaded plene adminiftravit, or ſpecially what aſſets he 10 
Upon jadęmert has. 6 Mod. 308. So if judgment be given againſt an 3 
1 executor upon demurrer, and execution be awarded, * 
torn a devaſtavit. the ſheriff cannot return nulla habet bona teflatoris, but * 
is to return a devaſlavit, as if it had been found againſt N 


the executor by verdict, for he hath charged himſelf 
by his own plea. Cro. Elix. 102. tig 
After two nihils Judgment againſt the teſtator, ſcire factas againſt 


. * * . * * * WA 
returned, the the adminiſtratrix, and two nibilt returned, a ſcire fieri 5 
court will re- inquiry was taken out, and the defendant attended the 2 
lieve on motion, anc 


if defendant execution in order to lay the ſtate of the aſſets before the 
comes in a rea- jury: this was refuſed. She appeared in Hil. 8 Ges. 2. 
fonable time. to the ſci. fa. inquiry, pleaded plene adminiſtravit, and 
traverſed the deva/iavit. On notice of trial and coun- 
termand, ſhe in M. 10 Geo. 2. moved to have the 
award of execution ſet aſide, and to be admitted to 
plead, it being to no purpoſe to expect relief on the 
trial of the traverſe. Salk. 93. 264. was cited, to ſhew 
the court will relieve on motion where no ſci. fa. had 
iſſued, and the ſtate of the real aſſets was proved to be 
130l. which he offered to deliver up. Cur. thought 
that ſhe came too late, and refuſed to interpoſe for that 
reaſon only. Wharton v. Richardſon, Str. 1075. 
When judement If an action of debt on an obligation be brought 
hall be de bonis againſt an executor, who pleads plene adminiftravit, and 
when againſt the the plaintiff replies aſſets, which are found by the jut 
executor, to be 1721. that a judgment to recover the entire debt 
and damages, and coſts of the goods of the teſtatot, 
þs, Cc. et ſi non, tunc, the damages of his proper goods, 
is good; for that the defendant's bar being in effect, 
that he had not aſſets, the ſame amounted to à con- 
feſſion of the debt, on which the plaintiff may take 


thoſe 6 


judgment immediately, though he cannot have execu- pay all 

tion, until aſſets come to the hands of the executor. By ui, a 

8 Co. 134. Hob. 199. Lev. 286. record 

Error cofts, If an executor brings error of judgment after a devif as are, 
tavit, he ſhall pay coſts. Str. 977. an bers; 


tat, 9 
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An executor is liable to pay coſts on a n pros, for Liable on non 
not declaring, but not upon a diſcontinuance. 3 Burr. — for not de- 
1584. Hawes ex. v. Saunders 3 

But not in all caſes of diſcontinuance without pay- Liable to coſts 
ing coſts, For if it is plainly his own fault, he ſhall — to 
not have ſuch leave; ſo in the caſe of not going on to OP 
trial, if it is his own laches, he ſhall pay coſts. 1 Salt. 

314. 4 Burr. 1929. Bennet v. Coker, 

On an action brought by an adminiſtrator againſt an After motion for 
beir, plaintiff did not try according to his notice, the judgment, as in 
defendant moved for judgment, as in the caſe of a GO ys * 
nonſuit, whereupon the plaintiff undertook to try pe- miniftrator had 
remptorily; when the cauſe came to trial, the plain- leave to diſcon- 
tiff diſcovered that the eſtate had been conveyed, and — 2 
was then ſatisfied that the deed would be produced remptorily to ry. 
againſt him; whereupon he declined going to trial: 
and now defired to diſcontinue without coſts. The 
court granted the motion, but he was not to bring any 
new action, without leave of the court. 4 Burr. 

1927. Bennet adm. v. Coker. 

A promiſe by an adminiſtrator to pay the debts of in- When promiſe 
teſtate, if there be uo aſſets, is nudum pactum; and the by admiviftrator 
ſubmiſſion to arbitration by an adminiſtrator is not of '* de. 
tfelf an admiſſion of aſſets. Pearſon v. Henry adm. 

5 Term Rep. 6. Barry v. Ruſh, 1 Term Rep. 60 1. 

Debt on a judgment againſt teſtator not docketed, If judgment be 

is on a level with {ample contract debts. And on a plea not docketed. 
of plene admini/travit to debt on a judgment againſt 
the inteſtate not docketed, the defendant may give in 
evidence, payment of a bond and other ſpecialty debts, 
which exhauſted all the aſſets. Hickey v. Hayter ad. 
6 Term Rep. 384. 4 & 5 V. & M. c. 20. To make 
alminiſtratrix liable in this caſe as for a deva/avit, 
the judgment ſhould have been docteted; notice of it 
world not have done. Bid. | 

In payment of debts, the executor muſt obſerve the Rules to be ob- 
rules of priority, otherwiſe, on a deficiency of aſſets, ted by execu. 
If he pays thoſe of a lower degree fir/t, he muſt anſwer _ 2 
thoſe of a higher out of his own Hate. Firſt, He may 
Pay all funeral charges, and the expence of proving the 
will, and the like, Secondly, Debts due to the king, on 
recrd or ſpecialty. 1 Andr. 129. Thirdly, Such debts 
4 are, by particular ſtatutes, to be preterred to all 
others; as the ferfeitures for not burying in woollen, 

il, 9 Ann. c. 10, Money due on poor's rates. 
d 3 30 Car. 


406 Exxcuroxs and ADMINISTRATORS. 


30 Car. 2. c. 3. Fourthly, Debts of record, as judg. 
ments (docketed according to the 4 & 5 V. & 1, 
c. 20.), flatutes and recognizances, 4 Rep. 60. Cr, 
Car. 363. Fifthly, Debts due on ſpecial contrafs, 28 
for rent, or upon bonds, covenants, and the like, unde 
ſeal. Went. c. 12. Laſtly, Debts on ſample contrach, 
Viz. notes and verbal promiſes ; among theſe {imple con- 
tracts, ſervants wages are by ſome with reaſon preferred 
to any other. 1 Roll. Abr. 927. 
When he may Among debts of an equal nature, the executor or 
retain. adminiſtrator is allowed to pay himſelf firſt, by retain. 
ing in his hands ſo much as his debt amounts to, 
10 Med. 496. and he may give it in evidence, 
3 Burr. 1383. Wherever an executor or adminiſtra- 
tor may be ſued, or might have paid, he may retain, 
Did. 1384. Covenant is as much a lien upon the 
aflets, as an action of debt. Lid. 
ola method of The old way to obtain judgment againſt an executy 
1 or adminiſtrator, de bonis propriis, was to get a fin 
— * facias returned by the ſheriff, “ that the teſtator had w 
<: « ' goods,” then to iſſue a ſcire fiert inquiry, reciting the 
fi. fa. and ſuggeſting that they were waſted, and com- 
manding the ſheriff to inquire whether the defendant 
had waſted any of the deceaſed's effects or not; and 
upon the ſheriff*s return of a deva/tavit, a ſcire facia 
| iſſued againſt the defendant, “ fhew cauſe why the 
£ e plaintiff ſbould not have judgment de bonis propriis,” 
| to which the defendant might appear and plead plz 
| adminiſtravit : but lately the mode has been either to 
iS bring an action ſuggeſting a devaſtavit, or iſſue a ſer? 
facias in which is contained a ff. fa. which was deviſed 
as the ſpeedier way to obtain execution on the judg- 
| ment. Ld. Ray. 1382. Vide Str. 62g 
$a: The beft way, But this is ſaid not to be a gdod way to proc 
| ©. Where the debt is ſmall, as no coſts are allowed 10 ll 
plaintif}, unleſs the defendant pleads to the ſcire faci 
therefore the beſt way is, to bring an action ſuggel- 
ing a devaſiavit, and before brought, it is neceſlary 
that a ff. fa. be returned by the ſheriff nulla bona, ® 
| to the goods of the teſtator. 


For judgments againſt executors, vide title Ju4* perfor 
| ments, | - | | of the 
| by the 


or AV. 
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Poſteas. 


Poſtea for Plaintiff on Non aſſumpfit. 
1 (that is to ſay) on the day and 


at the place within mentioned, before the Right 
Hinurable Lloyd lord Kenyon, the chief juſtice within 
written, Roger Kenyon, Eig. being aſſociated unto the 
ſaid chief juſtice, by force of the ſtatute in that caſe 
made and provided, the within named C. D. came by 
his attorney within contained, and the within named 
E. F. although ſolemnly required, came not, but made 
default, therefore let the jurors of that jury within 
mentioned be taken againſt him by his default: and 
the jurors of that jury being ſummoned, came, who, to 
ſay the truth of the within contents, being choſen, 
tried and ſworn, ſay, upon their oath, that the within 
named E. F. did undertake and promiſe, in manner 
and form as the within named C. D. hath within com- 
plained againſt him; and they aſſeſs the damages of 
the ſaid C. D. by occaſion of the not performing the 
within mentioned promiſes and undertakings, over and 
above his cults and charges, by him about his ſuit, in 
this behalf expended, to 112]. and for thoſe coſts and 
charges to 405. 

Afterwards (that is to ſay) on the day and at the 
place within mentioned, before the Right Honourable 
Lliyd lard Kenyon, the chief juſtice within written, 
Roger Kenyon, Eig. being aſſociated unto him, accord- 
Ing to be form of the ſtatute in that caſe made and 
provided, came the within named A. B. by his attor- 
ney within contained, and the within named C. D. 
although ſolemnly required, came not, but made de- 
feult ; therefore let the jury, whereof mention is with- 
in made, be accepted of againſt him by his default 
and the jurors of that jury being ſummoned, ſome of 
them (that is to ſay) [Here name only the jurors that ap- 
peared en the panel]; and becaule the reiidue of the ju- 
rors of the fame jury do not appear, therefore other 
perions of thoſe ſtanding by the court, by the ſheriff 
of the county aforeſaid, at the requeſt of the ſaid A. and 
by the command of the ſaid chief juſtice (if in London 
or Middleſex ; if at the aſſixes, then by the command of the 

Dd 4 [aid 
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faid juſtices }, are now newly ſet down, whoſe names are 

affiled in the within- written panel, according to the 
form of the ſtatute in that caſe made and provided; 
which ſaid jurors, ſo newly ſet down, (that is to ſay) 
X. L. of, Ce. haberdaſher (naming the ref? of the tal!ſ- 
men), being required, came, who, together with the 
ſaid other jurors before impanelled, and ſworn to de. 
clare the truth of the within contents, being elected, 
tried, and ſworn, upon their oath, ſay, that the ſaid 
C. D. did undertake and promiſe in ſuch manner and 
form as the ſaid A. hath within complained againſt 
him; and they aſſeſs the damages of the ſaid A. B. by 
reaſon of the not performing the promiſes and under- 
takings within written, beſides his expences and cofts 
laid out by him in this behalf, to 121. and for thoſe 
coſts and charges to 40s.; therefore, c. 

For plaintifon Say, upon their oath, that the within mentioned 

non eſt factum. writing obligatory, is the deed of the within named 
E. F. as the within written C. D. hath within declared 
againſt him, and they aſſeſs the damages of the within 
named C. D. by occaſion of the detaining the within 
debt, over and above his coſts and charges by him 
about his ſuit expended, to 18. and for thoſe colts and 
charges to 40s. ; therefore, Oc. 

Do, on ni! debet, Say, upon their oath, that the within named C. D. 
doth owe to the within named A. B. the ſaid 200. 
within mentioned, in manner and form as the ſaid 
A. B. hath within complained againſt him, and they 
aſſeſs the damages, &c. ut ſupra. 

Do. in treſpaſs. Say, upon their oath, that the within named C D. 
is guilty of the premiſes within laid to his charge in 
manner and form as the ſaid A. B. within complains 
againſt him, and they aſſeſs the damages of the (aid 
A. B. by occaſion thereof, over and above his coſts 
and charges, Wc. as before. 

For plaintiff on Say, upon their oath, that the ſaid A. (the defend- 

a plea of plene ant) hath, and on the day of exhibiting the bill of the 

adminifiravit. ſaid C. within written, had divers goods and chattels, 

which were of the ſaid J. H. within mentioned at the 
time of his death in her hands to be adminiſtered, to 
the value of the debt within ſpecified, whereof (be 
might have made ſatisfaction to the ſaid C. for his lad 
debt, as the within named C. in his ſaid replication 
hath alledged, and they aſſeſs the damages of the ſaid 


C. by occaſion thereof, beſides his expences and 12 
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by him about his ſuit in this behalf expended, to gol. 
and for thoſe coſts and charges to 40s.; therefore, Cc. 

Say, upon their oath, that the ſaid C. is guilty of 
the treſpaſs and ejectment within written, in manner 
and form as the ſail B. hath within complained againſt 
him; and they affe's the damages of the ſaid B. by oc- 
caſion thereof, over and above his expences and coſts, 
laid out by him about his ſuit in this behalf, to 18. 
and for thoſe expences and coſts to 40s. ; therefore, Gc. 

Say, upon their oath, that the ſaid C. D. did within 
{ix years next before the day of exhibiting the bill of 
the ſaid A. B. undertake and promiſe in manner and 
form as the ſaid A. B. hath within by replying alledged, 
and they aſſeſs, &c. 

Say, upon their oath, that the ſaid C. D. and E. F. 
are not guilty of the treſpaſs in the declaration within 
ſpecified, as the ſaid C. and E. have within complained 
againſt them, and they aſſæſs, &c. 

Say, upon their oath, that the within named John, 
at the time of exhibiting the bill of the ſaid James 
within mentioned, did fully adminiſter all and ſingular 
the goods and chattels which were of the ſaid T. at 
the time of his death, in his hands to be adminiſtered; 
and that he the ſaid John had not, nor on the day of 
exhibiting the within bill or at any time afterwards 
had, any goods or chattels which were of the ſaid T. 
at the time of his death, in his hands to be admini- 
ſtered, wherewith he was able to pay the debt within 
ſpecified, or any part thereof, to the ſaid Fames, as he 
the ſaid Jehn hath within in pleading alledged ; there» 
fore, Ec. 

day, upon their oath, that the within written C. D. 
the teſtator, did in his life-time undertake and promiſe 
in manner and form as the ſaid A. B. hath within de- 
clared againſt him ; therefore, &c. 
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For plaintiff in 
ejectment. 
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non aſſumpſit 
infra ſex annos, 


Do, on not guil. 
ty in treſpaſs, 


For defendant on 
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On non aſſumpfit 
by an Executor, 


Say, upon their oath, that the within written C. D. For plaintiff on 
in his lifetime, and before the day of his exhibiting #2 i8ue of ſolvit 


the within written bill, did not pay or cauſe to be paid 
to the within named A. B. the within mentioned ſum 
of 100]. and all intereſt due for the ſame, as the {aid 
L. bath within in pleading alledged, and they aſſeſs 
the damages of the ſaid A. by reaſon thereof, beſides 
his expences and coſts Jaid out by him about his ſuit 
in this behalf, to 18. and for thoſe expences and coſts 
to 49s. ; therefore, Oc. : 

Say, 
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For de fen dant on 
nos aum fit, 


For plaintiff in 
aſfult on two 
pleas, 


On a nonſuit,. 
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Say, that the ſaid C. D. within named, did not 


undertake and promiſe in manner and form as the ſaid 
C. D. hath within in pleading alledged; therefore, &. 
Being elected, impanelled, and ſworn to declare the 
truth of the within contents, as to the firſt i ſue joined, 
between the faid John and the (aid James, declare up. 
on their oath, that the faid Zamds is guilty of the pre- 
miſes within charged upon him, as the ſaid John hath 
within alledged; and as to the other ue joined be- 
tween the ſaid ohn and the ſaid James, the ſaid jurors 
upon their faid oath further ſay, that the (aid James of 
his own wrong, and without any ſuch caufe, as the 
faid John within in pleading hath alledged, made an 
aſſault upon the ſaid John and then and there did beat, 
bruife, wound, and ill-treat the ſaid John in manner 
and form a- the ſaid John hath within in his ſaid repli. 
cation in that behalf alledged, and they aſſeſs the da. 
mages of the ſaid John by reaſon thereof, beſides his 
coſts and charges by him laid out, about his ſuit in 
this behalf, to 5. and for thoſe coſts and charges to 

40s.; therefore, &c. | 
And the jurors of that jury, being ſummoned, 
came; who, to ſay the truth of the within contents, 
were choſen, tried, and ſworn ; and after evidence be- 
ing given to them of and upon the within contents, 
went from the bar of this court, to diſcourſe of their 
verdict of and upon the premiſes ; and after the ſaid 
jury had diſcourſed and agreed among themſelves, they 
came back to the ſaid bar to give their verdict in this 
behalf ; upon which the ſaid A. B. (the plaintiff) be- 
ing ſolemnly required, came not; nor did he further 
proſecute his ſaid bill againſt the ſaid C. D.; there- 

fore, Cc. 

| Afterwards, that is to ſay, on the day, and at the 
place within mentioned, before Sir Naſh Greſe Knight, 
one of the juſtices aſſigned to hold pleas in our court 
before us, Roger Kenyon, Eſquire, being aflociated 
unto the ſaid juſtice by force of the ſtatute in ſuch 
caſe made and provided, the within named F. H. came 
by his attorney within contained, and the within 
named V. P. although ſolemnly required, came not 
but made default, therefore let the jurors of that jury 
within mentioned be taken againſt him by his default; 
and the jurors of that jury being ſummoned my 
| | Who, 
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who, to ſay the truth of the within contents, being 
choſen, tried, and ſworn, ſay, upon their oath, That 
the within mentioned writing obligatory is the deed of 
the within named V. P. And the jurors aforeſaid, 
upon their oath aforeſaid, further ſay, That the ſaid 
V. P. did not at any time before the day of the exhi- 
biting of the bill of the ſaid J. pay to the within 
named F. the whole principal money due by the ſaid 
condition of the ſaid writing obligatory, or any part 
thereof, in manner and form as the within named F. 
hath in his replication ſecondly within alledged : And 
the jurors aforeſaid, upon their oath aforeſaid, further 
ſay, That the within named V. did not pay to the 
ſaid J. the within mentioned ſum of 8col. or any part 
thereof, on the ſaid firſt day of February, in the ſaid 
condition of the ſaid writing obligatory mentioned, 
according to the form and effect of the ſaid condition, 
in manner and form as the within named V. hath in 
his ſaid plea within alledged: and the jurors aforeſaid, 
upon their oath aforeſaid, further ſay, That at the 


time of the exhibiting the bill of the ſaid J. againſt the 


within named JF. there was and ſtill is the ſum of 
800). due and payable by the within named V. to the 
ſaid F. on the ſaid writing obligatory in the within de- 
claration mentioned, by virtue of the condition of the 
ſad writing obligatory, in manner and form as the 
within mentioned F. hath in his replication to the plea 
of the ſaid V. tourthly alledged: And the jurors 
aforeſaid, upon their oath aforeſaid, further ſay, That 
the within named 7. was not, nor is indebted to the 
within named V. in manner and form as the ſaid ,. 
hath in his fifth plea within alledged ; and they aſſeſs 
the damages of the ſaid J. by occaſion of the detain- 
ing the within debt, over and above his coſts and 
charges by him about his ſuit expended, to 1s. and 
for thoſe coſts and charges to 40s. ; therefore, &c, 


Executions, 


N execution is a judicial writ, grounded on the For the merit: 


judgment of the court from whence it ifſues; and duty on a ca, fa. 
15 ſuppoſed to be granted by the court, at the requeſt of —— — —_ 
the party at whole ſuit it is, to give him ſatisfaCtion on $tecif, g. 141. 
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the judgment which he hath obtained: and therefore 
an execution cannot be ſued out in one court upon a 
judgment obtained in another, 

There are but three ſorts of execution commonly in 
uſe at this time for the obtaining ſatisfaEtion for a debt, 
damages, or coſts given by the judgment, vz. a capias 
ad ſatisfaciendum againſt the body of the defendant 
only; and whenever the body is taken by this writ, 
the plaintiff can have no other execution againſt his 
goods and chattels, lands or tenements ; for as corpus 
humanum non recipit æſtimationem, ſo it is deemed the 
greateſt and higheſt ſatisfaction one man can have of 
another. And hence if a man died in cuſtody before 
the 24 Fac. I. c. 24. on this writ, the debt was pre- 
ſumed to be ſatisfied; but by this ſtatute he may have 
other execution againft his lands or goods at his elec- 
tion. A feert factas againſt the goods and chattels of 
the defendant only, and an elegit againſt the goods and 
chattels (except oxen and beaſts of the plough), and 


. alſo one half of the defendant's lands, to hold by the 


After judgment 
figned, may bring 
an aQtion or have 
execution, 


If levied in debt. 


Vf in caſe, 


Cannot be two 
executions at one 
time. 


plaintiff until the debt, or damages and coſts, are 
ſatisfied. 

After final judgment is ſigned, the plaintiff may im- 
mediately, and before it is entered on the roll, either 
bring an action of debt on the judgment, or he may 
within a year after the judgment ſigned, (to be com- 
puted from the time of figning the judgment,) take out 
execution againſt the body, lands, or goods of defend- 
ant ; but where he brings debt on the judgment, he 
cannot then take out execution, unleſs he diſcontinues 
the action. 

The common writ of capias ad ſatisfaciendum and 
fiert facias, are to be had at the ſtationers', printed in 
blank, and ſtampt with a 38. 6d. ſtamp on parchment, 
which is to be ſealed only, pay 7d. 

If the judgment be in debt on bond, direct the 
execution to be levied for the debt as well as Heri“ 
poundage and fees, which is to be taken out of the 
penalty, 

If it be levied upon a judgment in caſe, then levy 
the damages recovered with the coſts; in this cafe, 
the coſts are added to the damages recovered, 
called damages in the writ, 

There ought vet to be to executions exiſting at the 


ſame time, but you may have a ff. fa, firſt, and 4 the 
eri 
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ſheriff does not levy to the amount of the debt, or 
damages recovered, you may have a ca. ſa. for the re- 
ſidue; in ſuch caſe, the ſheriff hauld return the fi. fa. 
and the levy thereon firſt, which ought to be recited in 
the ca. ſa. Salk. 218. Cro. Eliz. 344.; but if he does 
nothing on the ff. fa. then there is no neceſſity to re- 
cite the ſheriff's return in the ca. ſa. or of its having 
been iſſued. 

An elegit may be had after a f. fa. ; but if once the Anelegit may be 
body is taken, there cannot be a fi. fa. or elegit; for bad after fi. fa, 
the body is deemed the higheſt ſatisfaction. 

Theſe executions muſt be ſued out within @ year and To be ſued out 
a day after the judgment ſigned; and the time is to be within a year 
accounted from the day ef ſigning judgment, otherwiſe * 4 
there muſt be a ſcire facias, unleſs delayed by bills in 
chancery, 1 Burr. 660. ; or if occaſioned by error, 

1 Str. 301. 

But if it be taken out and returned by the ſheriff When no ci. fa, 
within the year, there needs no ſcire facias before you 
ſue out another; and it 1s proper to award the firſt on 
the roll, with the ſheriff's return thereon. Str. 100. 

Aires v. Hardreſs. N. on R. E. 5 Geo. 2. 

Actions were brought upon a promiſſory note againſt When a con- 
the drawer and indorſer, and judgments in both. De- t. 
fendant having tendered the principal in one, and the 
coſts in both, court ordered that no execution ſhould 
be taken out. Str. 515. Idem v. Trull. 

If you firſt ſue out a freri facias againſt the defend- After 6. fa. may 
ant's goods, and levy part thereof, you may after wards have ca. fa. 
have a ca. ſa. againſt his body for the reſidue; or a 
ſecond fi. fa. or an elegit for the reſidue ot the debt 
and damages, 

The ca. ſa. may be ſued out after an elegit executed May be ſued 
only on goods, and a nihil returned as to the lands; for where no benefit 
there being a nibil returned as to the lands, the elegit o elegt. 
was but in the nature of a common feri facias. "The 
election is not complete unlefs the plaintiff has ſome 
benefit from the land. Bacon v. Peck, Str. 226. 


Ca. ſa. in debt. The like in caſe. 

George the third, by the George the third, by the To be ſued out 
grace of God of Great Bri= grace of God of Great i" the county 
tain, France, and Ireland, Britain, France, and Ire- . * xray 

king, and, 
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king, defender of the faith, 
Sc. To the ſheriff of 
Middleſex, greeting : We 
command you, that you 
take C. D. if he be found 
in your bailiwick; and 
him ſafely keep, ſo that 


you have his body before 


us at Nęſiminſter, on Pri. 
day next after the mor- 
row of the Holy Trinity, 
to ſatisfy A. B. 2, Icol. 
which the ſaid A. B. lately 
in our court before us 
at Męſiminſter recovered 
againſt him: as alſo 638. 
which in our ſaid court 
before us were adjudged 
to the ſaid A. for his da- 
mages which he had ſuſ- 
tained as well by occaſion 
of the detaining that debt, 
as for his coſts and charges 
by him about his ſuit in 
that behalf expended, 
whereof the ſaid C. D. is 
convicted, as appears to 
us of record; and have 
you there then this writ. 
Witneſs Lloyd lord Kenyon, 
at Weſtminſter, the *gth 


day of May in the 36th 


year of our reign. 
J. Nixon. 
Levy 653]. 3s. be/ides 
ſheriff's poundage, and all 
ether incidental expences. 


land, king, defender of thi 
faith, c. To the ſheriff; 
of London, greeting : We 
command you, that you 
take Richard Fenn, if he be 
found in your bailiwick; 
and him ſafely keep, ſo that 
you have his body before us 
at Weſtminſter, on Friday 
next after the morrow of 
the Holy Trinity, to ſatisfy 
John Denn Sool. which 
were adjudged to the ſaid 
John in our ſaid court be- 
fore us at Meſiminſſer for 
his damages which he had 
ſuſtained, as well by rea- 
ſon of the non- perform- 
ance of certain promiſes 
and undertakings madeb 
the ſaid Richard to the ſaid 
John, as for his coſts and 
charges by him about his 
ſuit in that behalf ex- 
pended, whereof the ſaid 
Richard is convicted, as 
appears to us of record; 
and have there then this 
writ, Witneſs Lloyd lord 
Kenyon, at Weſtminſter, 
the gth day of May, in 
the 36th year of our reign, 
J. Nixon. 
Levy the whole. 


a All writs of execution ſhould be ted in term time, 2 Call. 700. 
and as the judement relies to the fir ff day of the term where'n it is 
figned, if iſſued in the term, it may be zefled on the jirfl day (in full 
term), or apy day in the term; if proceedings be by bill, its made returnable 
on a day certain, if by criginal on a general return day, whereſorver, &e- 
The tolle as well as the return may be amended. Say, 12. If iſſued out 
of term, it is teſted the laſt day of the term preceding, 
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„n covenant. 

For his damages, which 
he had ſuſtained as well by 
reaſon of a certain breach 
of covenant made between 
the ſaid John and Richard, 
as for his coſts and 
charges by him expended 
in and about his ſuit in 
that behalf, whereof the 
faid Richard is convicted, 
as appears to us of record. 


Treſpaſs and aſſault. 

1 which 
he had ſuſtained as well 
by occaſion of a certain 
treſpaſs and aſſault, made 
on the ſaid John by the 
ſaid Richard, as for his 
colts and charges, Tc. 


Treſpaſs. 

For his — which 
he had ſuſtained, as well 
by occaſion of a certain 
treſpaſs done to the ſaid 
John by the ſaid Richard, 
at L. in your county, as 
for his coſts, &c. 


In ejeftment for damages. 
F or his damages, which 
he had ſuſtained as well 
by occaſion of a certain 


treſpaſs and ejectment of 


farm, done to the faid 
Jobn by the ſaid Richard 
at L. in your county, as 
for his coſts and charges 
by him expended in and 
about his ſuit in that be- 
half, whereof, Cc. 


Replevin. 

For his damages, which 
he had ſuſtained as well 
by occaſion of the taking 
and unjuſtly detaining the 
cattle of the ſaid Jabn, at 
V. in a certain place 
called the H. in your 
county, Sc. as for his 
colts, Tc. 


For words. 

For his damages, which 
he had ſuſtained, as well 
by occaſion of the ſpeak- 
ing and publiſhing certain 
falſe and ſcandalous words 
by the ſaid Richard of the 
ſaid John, as for his coſts 


and charges, &c. 


41S 


On a judgment in this court, execution may be Execution may 
awarded into Malet, or a county palatine. Cro. Jace 484. 
Cro, El. 445. 1 Lev. 291. Ray. 206. 1 Lev. 256. 


Fur the defendant. 
To latisfy Richard Fenn 
141. 10S. which were ad- 
| judged 


On a nonſuit. 
To ſatisfy Richard Fenn 
121. 10s. which were ad- 
judged 


* Tae uatutes relating to poundage are 29 El, c. 4. Salk. 332. 3 Ges. 1. 
15 /. 17. If he levies he 18 enti led though the parties compromiſe. 
5 Term Rep, 470. If pla'nt'ff chooſes an auction he muſt defray the ex- 
cs out of his on debt. 2 Term Rep. 157. Vide my Office of Sheriff, 


171. 


go into Wales, 
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judged to the ſaid Richard 
in our court, before us at 
Meſiminſter, acording to 
the form of the ſtatute in 
ſuch caſe made and pro- 
vided, for his coſts and 
charges by him laid out 
about his defence, in a 
certain plea of treſpaſs on 
the caſe, proſecuted in our 
ſaid court before us, by 
the ſaid 7ohn againſt the 
ſaid Richard; and have 
— there then this writ. 
itneſs, Cc. 


In a penal action. 

To ſatisty us and John 
Denn, who ſues as well 
for us as himſelf in this 
behalf, 450!. debt, which 


the ſaid ohn, who ſues as 


aforeſaid, in our court, be- 
fore us, recovered againſt 
the ſaid Richard, (that is 
to ſay) one moiety there- 


of, to wit, 2251, to the 


ſaid John, who ſues as 
aforeſaid, to his own pro- 
per uſe, and the other 
moiety thereof, to our 
own proper uſe, according 
to the form of the ſtatute 
in ſuch caſe made and 
provided; whereof the ſaid 
Richard is convicted, as 


appears to us of record ; 


and have there then, &c. 


judged to the ſaid Richard 
in our court, before us at 
Meſiminſter, according to 
the form of the ſtatute in 
ſuch caſe made and pro- 
vided, for his coſts and 
charges which he ſuſtained 
by reaſon of the falſe 
claim of the ſaid 7ohn, in 
a certain plea of treipaſs 
on the caſe, proſecuted 
in our ſaid court before 
us, by the ſaid John 
againſt the ſaid Richard; 
and have, Sc. 


For an adminiſtrator. 

To ſatisfy John Dem, 
adminiſtrator of all and 
ſingular the goods and 
chattels, rights and cre- 
dits, which were of James 
Mren, deceaſed, who died 
inteſtate, for 1000]. debt; 
and alſo 16]. 10s. for his 
damages, which he ſuſ- 
tained, as well by oc- 
caſion of the detaining 
the ſaid debt, as for his 
expences and coſts, laid 
out by him about his ſuit 
in that behalf, whereof 
the ſaid Richard is con- 
victed, as appears to us 
of record; and have there 
then, Sc. 


Execution omitting a term in its teſſe, is not void, 
the cauſe being at an end. Salt 700. Ld. Ray. 775. 
H All writs of execution may be amended by the 

award on the roll, which, previous to application, get 
| properly awarded thereon. 
| A writ of ca. ſa. was amended after defendant taken, 
| by altering the ſum in the writ, and ſtriking out ＋ 
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to which he was not liable. 2 Term Rep. 737. Larouche 
v. Waſbrough. 

The ſheriff may take all the defendants in execu- 
tion. 5 Rep. 86. 11 Rep. Geodfrey's cafe. 

If the execution be taken out after judgment on a 
ſei. fa. by default, then, after the words, ** whereof he 
« 1s convifled, as appears to us of record,” ſay, Aud 
« whereof in our ſame court, before us, it is con- 
« ſidered, That the ſaid John have his execution 
« againſt the ſaid Richard: for the debt and damages 
« aforeſaid, by the default of the ſaid Richard, as like- 
« wiſe appears to us of record; and have you there 
„ then this writ, Witneſs, Oc.“ 

If the defendant is not to be found in the county 
where the venue is laid, you mult then ſue out a te/{a- 
tum, which is generally done in the firſt inſtance, 
(but the ca. /a. muſt iſſue to warrant the ze/tatum ; they 
may be ſealed together, pay 18. 2d.) 3 Term Rep. 388. 
the form of which is as follows : 

George, &c. {to the end of the firſt writ). As appears 
to us of record, and our ſaid ſheriff of Middleſex, at a 
certain day now paſt, returned to us at Weſtminſter, 
That the ſaid Richard was not found in his bailiwick; 
whereas it is teſtified in our (aid court before us, That 
the ſaid Richard lurks and wanders up and down in 
your county; and have there then this writ. Witneſs, 
Oc. (pay ſealing both writs 15. 2d.) 

MB. By original ſay, „and have you there this 
te writ;”” leave out the word then. 

A capias ad ſatisfaciendum lies not againſt peers of 
the realm, or their wives, er peers of Scotland (except 
upon a ſtatute merchant, purſuant to ſtat. of Men Bur- 
al, 11 Ed. 1. or ſtatute Aaple, according to 27 Ed. 3. 
or on a recognizance in nature of a ſtatute faple, upon 
23 H. 8. c. 6.) Nor againſt members of parliament, 
executors or adminiſtrators, tor the debt of the teſtator or 
inteſtate, | 

Rule why defendant ſhould not be diſcharged, and 
why the reſlatum ca. ſa. ſhould not be ſet aſide, there 
being no original ca. ſa. to warrant it. The court ſaid, 
the plaintiff might cure the objection even after error 
drought, but were inclined to think, that as the original 
a. ſa. was not returned by the ſheriff, or entered on 
the roll, that was a fatal objection.— It was then ſug- 
&lted, that the roll was not in court, but that if an- 

E e other 


If after ſci. fa. 


Teſtatum. 


Teſtatum ca, fa, 


Will not lie 


againft pers, 


Conrt will not 
ſer aſide a teſt, 
ca. ſa, ſued out 
without an ori- 
ginal ca, ſa, 
though a writ of 
error Has been 
brought, if ca. ſa, 
hes been after- 
wards ſued out, 
returned ard 
entered on the 
roll. 
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other day were given to plaintiff to bring in the roll 
the original would appear properly there; according} 
the matter ſtood over till this day, when the writ q. 
- pearing properly entered on the roll, the rule was dil. 
charged. Milftead v. Coppard, 5 Term Rep. 272. 
Though a teſtz- Rule Why teſtatum ca. ſa. ſhould not be ſet aſide, 
tum be ſued out becauſe no original ca. ſa, to warrant it, and becauſe 
without a ca. ia. | . 
yet court will not the teſlatum was not warranted by the judgment, which 
on ſeeing the» was for treſpaſs, a/ault, and for crim. con. with plain. 
entry on recors, tiff's wiſe, whereas the execution was for treſpaſs and 
er 8 82 2292 5 
return of the @//ault on plaintiff, Pending rule, plaintiff applied for 
original ca. ſa. another rule to amend ibe teſtatum ca. ſa. by making it 
3 conformable to the judgment, and to ſue out and ſeal a 
amendment of original ca. fa. in London, to warrant the teſtatum; 
the teſtstum doth motions came on together. Court, on ſeeing th 
— record produced in court, (aid, that the foundation of 
without coſts, the application failed, for that it then appeared to them 
and order ca. ſa, that the proceedings were regular, the record (mein. 
— ing the roll) being produced in court with the 4. ſo 
entered, aud ſheriff's return, They diſcharged the 
firſt rule, and thought it reaſonable the ſecond rul 
ſhould be made abſolute without coſts. Shaw v. Mar 
well, 6 Term Rep. 451. Vide 3 Term Rep. 657. Cu- 


perthwaite v. Owen, S. P. 


Fieri Facias. 


VidemyOfficeof This writ was the only writ of execution that ly 
— — for at common law, and was afterwards comfirmed by 
auty e the ſtatute of ef. 2. It lies as well againſt privileged 
perſons, peers, members, &c. as other common pe- 
ſons; and againſt executors or adminiſtrators with te. 
gard to the goods of the deceaſed, as for cofts awarded 
againſt them by falſe pleading or confeſſion of judg- 
ments, if no goods of the teftator are to be levied for 

thoſe coſts, | 
If part levied, If part only of the debt be levied on this writ, the 
plaintiff may have a ca. ſa. for the reſidue, but be 
ſhould recite the ſheriff's return, 1 Roll. Abr. 90% 

Cro. Eliz. 344. 

legroſſment. To be ingroſſed on a 38. 6d, ſtampt parchment 
and ſealed; and is to iflue only in the county whe 
the venue is laid. The ſtationers have them read 
printed. If it be into another county, it is called! 


re/tatum. Ther 


ExEcuTtons. 419 


There need not be fi/teen days between the teſe and Teſte, 
return of any ca. ſa. or fi. fa. (except againſt bail or in 
outlawry}. Stat. 13. Car. 2. c. 2. ,. 7, 8. 

If it be ſued out in ferm time, teſle the writ the fir? it ſued out in, 
day of the term (although the judgment is not ſigned term, or vaca- 
till fur days after); if out of term, gte it the 44% day wen. 
of the term. | | 

Rule why ref. Hf. fa. ſhould not be ſet aſide, and the A 6. fs. mutt be 
goods reſtored, plaintiff not having iſſued a fl. fa. to ſu-d out to 
warrant it; the court ſaid, according to the eſtabliſhed , çf§,’—n⸗ 
practice, the want of an original f. fa. was a deciſive 
odjection, though the irregularity might be cured by 
a ſubſequent production of that writ. Rule abſolute, 

Brand v. Mears, 3 Term Rep. 388. 

N. B. The court will not look at the date of the ſeal, 
if it is produced ; therefore, before this motion comes 
on, if ſued out, it will do, fo as it be produced at the 
time of ſhewing cauſe under ſeal. 

By Hat. 29 Car. 2. the goods are bound only from When goods are 
the time of the delivery of the writ to the ſheriff; but bound from, 
lands are bound from the day of the judgment, 

If all the money is not levied, the writ muſt be re- It all the money 
turned before a ſecond execution can be made out, be- is not levied, 
cauſe the ſecond is grounded on the deficiency of the 
firſt, Salk. 318. ; and the ſheriff's return to the firſt 
writ muſt be recited. 7b:d. 1 

A fferi factas being executed fraudulently, a f. i. 
at 45 bid 5 ſhall ſtand is — 
is to be preferred. 1 Wilſ. 44. 

The defendant had been declared a bankrupt, the Bankrupt, 
certificate had been ſigned by four parts in five in 
number and value of the creditors, but not allowed at 
the time a writ of feri facias iſſued. Motion to ſet | 
it ade, The debt was previous to the bankruptcy ; = 
gy diſcharged the rule, Callen v. Meyrict, 1 Term 

ep. 362. WEE 

Where two writs of fieri facias are delivered to a where two writs 
ſheriff on different days, and no ſale actually made, delisveres. 
the fr/? execution muſt have a priority, even though 
the (e1zure was firſt made under the ſubſequent execu- 
tion. Hutchinſon v. Fohnſon, 1 Term Rep. 729. The 
goods of the party are bound by the delivery of the 
writ, Per Aſhhur/# Juſtice. And if the perſon claim- 
ing under the ſecond execution pay the ſheriff the 
amount of the debt under the firſt, and takes a bill of 

Ee 2 ſale 


, "== 
= 7 * = — * — 
* 8 - oY 
1 — 4 e 1 PI. 
= - : => 4 : 


420 


Sheriff whv be- 
gan the execu- 
tion ſhall end it, 


If theriff returns 


the want of 


buyers, how to 


proceed, 


Tf opainf one 
Partner, 


Tf defendant dies 
in execution. 


Exkcurioxs. 


ale, the court will not compel the ſheriff to refund 


that money on motion. id. 

The ſheriff that began the execution hall end it, 
though he is out of office, Salk. 323.; and may ſell 
goods after he is out of his office, without a vendition; 
exponas. Lord Raym. 990. 

If the ſheriff return, That he has levied the goods, 
and that they remain in his hands for want of buyers, 
and he continues in office, a venditioni exponas illues ty 
make ſale thereof, by which he is compelled thereto, 
If he be out of office before he makes ſale, then (ue 
out a diſtringas to compel him to ſell the goods, 
directed to the new ſheriff, to diſtrain the old ſherif 
to ſell ; whereby he is compellable ſo to do; or more 
for iſſues againſt him to the value of the goods, 6 Mid. 
295, 296. | 

On a ff. fa. upon a judgment againſt one partner, 
the ſheriff may take the goods of both, and the vendee 
ſhall have a moiety in common with the other, Con, 
217. 

it a man died in execution, formerly his executors 
were no farther chargeable; but now, by Nat. 21 Fac. 1, 
c. 24. ** though he do die in execution, yet the plaintiff 
« may have an execution againſt his lands, goods, and 
„ chattels. 


No abatement by Execution does not abate by the plaintiff's death; 
plaintiff's death, but the ſheriff muſt go on to execute his writ. Mad, 


Landlord, 


If after ver: iQ, 
ad before day 
in bank. 


When may be 
ed without 
ſciie lacia:. 


Ca. L. & Eg. 225. Salk. 322. 6 Mod. 290. 

A landlord is entitled to a year's rent in the caſe of 
an execution, without deduction, and the ſheriff mul 
take care of him, 8 Ann. c. 14. /. I.; but a ground 
landlord cannot come in for a year's rent on an exe- 
cution againſt an under leflee ; for the ſtatute only ex- 
tends to the immediate landlord, Str. 787.; the land- 
lord muſt give the ſheriff notice, or he is not bound, 
1 Str. 97. Vide 2 Wil. 140. And is entitled with- 
out poundage. Str. 643. 

If a plaintiff dies after a verdict, and before the day 
in bank, though the judgment be right, yet a ſci. ſa. 
muſt be awarded before execution. 1 if. 302. Earl 
v. Brown. 

If a fi. Ja., ca. ſa., or elegit, be take out within the 
year, and returned and awarded on the roll, the fame 
may be continued from term to term, to the time 0 
the execution thereo!, although after the year, and be 
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28 effectual as if the judgment had been revived by 
tire facias. N. on R. E. 5 Geo. 2. But a ff. fa. muſt 
be left with the proper officer, before he will make the 
entry on the roll, returned by the ſheriff, 

If the king's extent be ſued out poſferior to a judg- 
ment recovered by the ſubject, and a writ of execu- 
tion thereon be delivered by the ſheriff, though not 
executed, the king ſhall not be preferred. Uppom v. 
Sumner, 2 Black. Rep. 1251. 1294. Vide Com. Dig. 
2 V. 538. 3 Mad. 230. Lechmere v. Thornygood ; 
held, that after execution at the ſuit of the ſubject 
begun, but not completed, the king's extent came too 
late. 

If goods be taken on a ff. fa. againſt the king's 
debtor, and before ſale an extent comes at the ſuit of 
the king, grounded on a bond debt, teſted after the 
delivery of the f. fa. to the ſheriff, the goods cannot 
be taken on the extent. Rorke v. Dayrell, 4 Term 
Rep. 402. Prerogatives are not given for the perſonal 
advantage of the king, but they are allowed to exiſt 
becauſe they are beneficial to the ſubject. They are 
therefore to be guarded on account of the public; they 
are not to be extended farther than the laws and con- 
ſtitution of the country have allowed them; but, within 
thoſe bounds, they are entitled to every protection. 
[ have always underſtood it to be clear and ſettled, 
that if an extent at the ſuit of the crown be teſſed prior 
to the time when the ſubject's execution is delivered to 
the ſheriff, the former ſhall have the preference : But 
as by the common law abridged as it is bythe ſtatute 
of frauds, the property of the debtor's goods is bound 
by the delivery of the writ to the ſheriff, there then 
remains no property in the debtor, on which the pre- 
rogative of the crown can attach, In this caſe the 
ſheriff had a&ually ſeized the goods under the plaintiff's 
execution, and an execution once begun ſhall proceed; 
it ſhall not ſtop on the iſſuing of a commiſſion againſt 
the debtor; and in this reſpect I know no diſtinction 
between the caſe of the crown, and that of the ſubject. 
Lerd Kenyon, 

Although a judgment be obtained by the ſubject 
brit, and he lays by, and does not execute his writ, Mr. 
J. Buller ſays, he is inclined to think the execution by 
the ſubject would be poſtponed, The C. B. in Hardres 
lays, the execution of the ſubject muſt be executed. 

E e 3 * al 
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Vide 43 H, 8. 
b. 9. 1.74. 
Hard. 23. Comb, 
123 7 Rep. 18. 
when the king to 
de preferred, and 
when not, 


If goods taken 
on fi. fa. and hs 
fore ſale, extent 
comes in. 
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The words of the ſtat. 33 H. 8. are, * that th 
* king's fuit ſhall be preferred to that of any other perſon, 
* ſo always that the king's ſuit be taken or commented, o- 
«© proceſs «warded, before judgment given for the ſaid 
* other perſon or perſons.” I his act gives a new pre. 
rogatiye to the king in various inſtances, four of which 
Lord Coke names in his 7 Rep. 18. ö. 

If the execution (it is ſaid) be zefted in the defend. 
ant's lifetime, it may be taken out and executed = 
bis death. 12 Mod. 5. 2 Ld. Ray. 8 50. 7 Mod. gs. Gill. 
Exec. 15, 16. Gilb. Law of Executions, 46. Cre, Elia. 


181. 1 Med. 188. Comb. 33. Pratt. Reg. 215. Tidd. 


Tf rant die 
in Eafter term, a 
jucgmententered 
in tne vacation 
isg00d, but an 
execution ſued 
out and tcited 
after his death, 
vill be ſet aße. 


The teſte of the 
fi, fa, 


Execution, 


728. But in December 1794, defendant gave to B, a 
warrant of attorney to confeſs judgment for 1592). on 
which judgment was immediately enter up, but no 
execution ſued out. The defendant died in Efe 
term, 5th May. The 19th, in the vacation between 
Eaſier and Trinity terms, the plaintiff ( Heapy) ſigned 
judgment on a warrant of attorney given by Parris in 
his lifetime, upon which execution was taken out, 
The latter judgment was not decketed until the gth of 
June. Rule to ſet aſide judgment, and why the goods 
under fi. fa. ſhould not be reſtored. Caſes cited 
againit rule, 2 Lord Ray. 766. 849. 3 P. Wms. 398. 
In ſupport of it, the ſtat. 4 & 5 FW. & MH. c. 20. /; 
And it was ſaid the writ was teſted on the laſt day of the 
term, before which time, defendant was dead. 2 Vent. 218. 
Lord Kenyon, In general when a judgment is entered 
up in the vacation on a warrant of attorney, and the 
defendant was alive within the preceding term, it is 4 
valid judgment, though the defendant be not alive on 
the day when the judgment is actually entered up, be · 
cauſe it telates to the firſt day of the antecedent term. 
Therefore it ſeems there is no objection to this judg - 
ment. But the execution is irregular, and great in- 
juſtice may be done to creditors if we permit the execu- 
tion to ſtand, The plaintiff ſhould have ſued out 2 
ſcire facias to revive againſt defendant's executor. The 
moment a party is dead, the rights of the creditors art 
ed. A judgment debt is a debt of a ſuperior nature, 
and when decketed is to be paid before ſimple contract 
debts. Bur the defendant's executor could have no 
notice of this judgment, when the execution was ſ 


out, and may perhaps be paying other debts of an in- 
fecior nature. 'The judgment ſhould have been revived, 


Fir 
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Firſt part of rule as to the judgment was diſcharged, 
the latter reſpecting the execution made abſolute. 
Heapy v. Parris, 6 Term Rep. 368. | 

An execution te/ted out of term is not void, 2 Burr. If teſted out of 
1188. ; it may be amended, ker 


Fi. fa. in Caſe. 

George the third, Cc. 
Toth: ſheriff of Glouceſter- 
ſhire, greeting: We con- 
mand you, !'hat you cauſe 
to be levied of the goods 
and chattels in your baili- 
wick of C. D. gol. which 
A. B. lately in our court, 
before us at Meſtminſter, 
recovered againſt him, or 
his damages, which he had 
ſuſtained as well by means 
of the not performing cer- 
tain promiſes and under- 
takings made by the (aid 
C. D. to the ſaid A. B. as 
for his coſts and charges by 


him expended about his 


ſuit in that behalf, whereof 
the ſaid C. is convicted, 
25 appears to us of record; 
and have you that money 
before us at Veſiminſter, 
on Friday next after the 
morrow of the Holy Tri- 
nity, to render to the ſaid 
f. B. for his damages 
aforefaid; and have there 
then this writ, Witness 
Lid lord Kenyon at Maſi 
minſter, the 27th day of 
May, in the 3vih year of 
eur reign, 


Mansfield and Way. 


If after a ſeire facias, and by default, after the words, 
** whereof the ſaid C. is convicted, as appears to us of 


* record,” ſay, . And whereof it is conſidered in our 


Ee 4 « ſame 


Fi. fa. in Debt. 

George the third, &c. 
To the ſheriff of Middle 
ſex, greeting: We com- 
mand you, That you cauſe 
to be levied of the goods 
and chattels in your baili- 
wick of C. D. as well a 
certain debt of 60l. which 
A. B. lately in our court, 
before us at Weſtminſler, 
recovered againſt him, as 
alt» 63s. which in our 
fame court before us were 
awarded to the ſaid A. B. 
for his damages which he 
had ſuſtained, as well by 
occaſion of the detaining 
the ſaid debr, as for his 
coſts and charges by him 
laid out about his ſuit in 
that behalf, whereof the 
ſaid C. is convicted, as 
appears to us of record; 
and have you that money 
before us at Weſtminſter, 
on Friday next after the 
morrow of the Holy Tri- 
nity, to render to the ſaid 
A. for his debt and da- 
mages aforeſaid; and have 
there 
Witneſs, Oe. 


then this writ. 
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To be iſſued in 

the county where 

venue is laid, 

otherwiſe a teſs 

tatum 3% 6d, 
mp, 
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The live in 
aſſault. 


The like in 


Covenant. 


The like in 
ejectment. 


Teflatum part. 


EXECUTIONS. 


„ ſame court, before us, That the ſaid A. have his exe, 
& cution againſt the ſaid B. of the debt and damage afore. 
& ſaid, by the default of the ſaid B. as alſo appears to 11 
« of record; and have there then this writ.” Witnſ, 
&c. 
If in aſſault, ſay, “ for his damages which he ſuf. 
& tained, as well by reaſon of a certain treſpaſs and 
„ aſſault, lately committed by the ſaid C. on the ſaid 
% A. at Meſtminſter in your county, as for his colls, 
«K 6,9, 

If in covenant, “ for his damages which he ſuſtained, 
« as well by reaſon of a certain breach of covenant 
© made between the ſaid C. and the ſaid A. as for bis 
& coſts, &c.” 

For his damages, which he ſuſtained as well by rea. 
ſon of a certain treſpaſs and ejectment committed 
againſt the ſaid A. by the ſaid C. at E. in your county, 


as for his coſts, &c. 
Teſtatum, fi. fa. in Caſe. 
George, &c. To the 
ſheriffs of London, greet- 
ing: We command you, 
That you cauſe to be 
levied, Sc. (to the end of 
dhe fi. fa.) damages afore- 
ſaid: And our ſheriff of 
Middleſex, at a certain day 
now paſt, returned to us 


at Neſiminſter, that the 


faid C. had not any goods 
or chattels in his ba liwick, 
whereof he could cauſe to 
be levied the damages 
aforeſaid, or any part 
thereof: Whereas it is 
teſtihed in our ſame court, 
before us, that the ſaid 
C. hath: ſufficient goods 
and chattels in your baili- 
wick, whereof you may 
cauſe to be levied the da- 
mages aforeſaid, and every 
part thereof; and have you 
there then this writ. Wit- 
neſs, Oe. 


Teſtatum fi. fa. in Debt. 
George, &c. To the 
ſheriff of Middleſex, greet- 
ing, &c. (to the end of the 
fi. fa.) damages aforeſaid: 
And our ſheriffs of Lan- 


don, at a certain day now 


paſt, returned to us, that 
the ſaid C. had not any 
goods or chattels in their 
bailiwick, whereof they 
could cauſe to be levied 
the debt and damages 
aforeſaid, or any part 
thereof: Whereas it is 
teſtified in our ſame court 
before us, that the ſaid C. 
hath ſufficient goods and 
chattels in your bailiwick, 
whereof you may caule to 
be levied the debt and da- 


mages aforeſaid, and every. 


part thereof; and have 
you there then this writ. 
Witneſs, &c. 


N. B. lf 


ExECUTIONS. 
N. B. If the proceedings be by original, add the 


defendant's addition as in the declaration ; at the foot 
of the execution ſay, and have there this writ, and make 
it returnable on a general return day, as on the morrow 
of the Holy Trinity, whereſoever we ſhall then be in 
England. 

It there is a levy on the fſeri ſacias, and it be neceſ- 
fary to have a ſeſlatum for the reſidue, you muſt recite 
the firſt f fa. and ſheriff's return thereon, and then 
command the ſheriff to levy the reſidue. Salk. 319. 


425 
If by original. 


Teftatum far 
re ſidue. 


Oviate v. Hyner. 
A Non onittas ij. fa. 


George, c. To the 
ſheriff of Norfolk, greet- 
ing; We command you, 
That you omit not, by 
reaſon of any liberty in 
your bailiwick, but that 
you enter the ſame, and 
cauſe to be levied of the 
goods and chattels in your 
bailiwick of C. D. (the 
ſame as a fi. fa.) 


Teflatum fi. fa. into Dur- 
ham, in Caſe. 

George, Cc. To the 
Right Reverend Father 
in God, by divine 
Providence lord biſhop of 
Durham, greeting: We 
command you, that by our 
writ, under the ſeal of your 
diſhoprick duly to be 
made, and to the ſheriff of 
ine county of Durham to 
be directed, you command 
bim, that of the goods and 
chattels of C. D. in his 
daillwick, he cauſe to be 
mace 5ol.; which A. B. 
ately in our court before 
us at , eftminſter, reco- 
vered 


the ſaid writ you was com- 


Fi. fa. for the Reſidue in 
Debt. 

George, &c. greeting: 
Whereas (to the end of the 
for/t fi. ta.) ; and you at 
that day returned to us, 
That by virtue of that writ 
to you directed, you had 
cauſed to be made of the 
goods and chattels of the 
ſaid C. in your bailiwick 
the ſum of 49]. part of the 
debt and damages in the 
ſaid writ mentioned; which 
money you had ready on 
the day and at the place in 
the writ mentioned, as by 


manded ; and that the ſaid 
C. had not any other, or 
more goods or chattels in 
your bailiwick, whereof 
you could cauſe to be le- 
vied the reſidue of the ſaid 
debt and damages, or any 
part thereof; therefore we 
command you, that you 
cauſe to be levied of the 
goods and chattels of the 
ſaid C. in your bailiwick, 
631, 38. reſidue of the ſaid 
ſum of 103. 3s. which 
the ſaid A.recoveredagainſt 

him 
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vered againſt him, for his 
damages, which he had 
ſuſtained, as well by means 
of the not performing cer- 
tain promiſes and under- 
takings, lately made by the 
faid C. to the ſaid A. B. as 


for his coſts and charges by 


him laid out about his ſuit 
in that behalf, whereof 
the ſaid C. is convicted as 
appears to us of record; 
and have you the ſaid 
money before us at Ve- 
minſter, on Friday next 


after the morrow ot the 


Holy Trinity, to render to 
the ſaid A. B. for his da- 
mages aforeſaid: And our 
ſheriff of Middleſex, at a 
certain day now paſt, re- 
turned to us, That the 
ſaid C. had not any goods 
or chattels in his bailiwick, 
whereof he could cauſe to 
be levied the damages 
aforeſaid, or any part 
thereof : Whereas it is 
teſtified in our ſame court, 
before us, That the ſaid C. 


hath ſufficient goods and 


chattels in your county 
palatine, whereof the ſhe- 
Tiff of your county pala- 
tine may cauſe to be levied 
the damages aforeſaid, and 
every part thereof; and 
have you there then this 
writ, Witneſs, Sc. 


him in our ſaid court, be. 
fore us, for his ſaid debt 
and damages; and have 
you that money before us 
at Meſtminſter, on Frido 
next atter the morrow of 
the Holy Trinity, to render 
to the ſaid A. for the re. 
fidue of the ſaid debt and 
damages; and have you 
there then this writ. Wit. 


neſs, &c. 


Fi. fa. de bonis eccleſuaſticis, 
in Debt. 

George, &c. To the 
Right Reverend Fatherin 
God „ by divine 
Providence ord biſhop of 
Lincoln, greeting: We 
command you, That of 
the ecclehaſtical goods of 
C. D. late of, &. clerk, 
in your dioceſe, you cauſe 
to be levied 1000, for a 
debt which A. B. in ou 
court, before us at . 
minſter, recovered againlt 
bim; as allo 63s. which 
were adjudged to the ſaid 
A. B. in our ſame court 
before us, for his damages, 
whica he had ſuſtained, 
as well by occaſion of the 
detaining that debt, as for 
his coſts and charges byhim 
laid out about his ſuit in 
that behalf, whereof the 
ſaid C. is convicted, as aps 
pears to us of record, and 
have you the ſaid monies 


before us at Neſiminſter, on Friday next after the more 
row of the Holy Trinity, to render to the ſaid 4. B. 
for the debt and damages aforeſaid : And our ſheriff 


Middleſex, on 


next after the morrow of 


Aſcenſion laſt paſt, returned to us at Wiminſier, _ 


11 


which 
ie (aid 
court 
nages, 
ained, 
of the 
as for 
by him 
ſuit in 


ExEcUTIONS. 


| the ſaid C. D. had not any goods or chattels, or any 


lay fee in his bailiwick, whereof he could cauſe to be 
levied the debt and damages aforeſaid, or any part 
thereof; and that the ſaid C. D. is a beneficed clerk, 
to wit, rector of the pariſh and pariſh-church of V. 
in the county of B. in the dioceſe of Lincoln; and have 


you there then this writ. 


Witneſs, c. This writ 


is to be ſealed, pay 7d. and (ent to the regiſter of the 
dioceſe, who will make out a ſequeſtration, the plain- 
tiff firſt giving ſecurity by bond to the biſhop. 


Fi. fa. in Caſe againſt an 
Adminiſtratrix,where fhe 
confeſſes the Debt of the 
Te/lator, or on a Recovery. 
George, Sc. We com- 

mand you, that you cauſe 

to levied of the goods and 
chattels in your bath wick, 
which were of C. D. at 
the time of his death, in 
the hands of E. admini- 
ſtratrix of all and ſingular 
the goods and chattels, 
rights and credits, which 
were of the ſaid C. de- 
ceaſed, at the time of his 
death, who died inteſtate, 
to de adminiſtered 4ol. 
which A. B. lately in our 
court, before us at Mes- 
minſler, recovered againſt 
the ſaid E. admĩniſtratix as 
aforeſaid, for his damages, 
colts, and charges, which 
de had ſuſtained by reaſon 
of the non-performance of 
certain promiſes and un- 

Certokings made by the 

ſaid C. D. in his lifetime, 

to the ſaid J. whereof the 
ſad E. is convicted, as 

*ppears to us of record, if 

ſhe hath ſo much thereof 

in her hands to be admi- 


niſtered; 


The like againſt an Admini- 
ftratrix in Debt. 


George, c. We com- 
mand you, that of the 
goods and chattels in your 
baili wick which were of 
C. D. at the time of his 
death, in the hands of E. 
widow, adminiſtratrix of 


all and ſingular the goods 


and chattels, rights and 
credits, which were of the 
ſaid C. at the time of his 
death, who died inteſtate, 
to be adminiſtered, you 
cauſe to be levied as well 
a certain debt of 5 zol. 
which A. B. lately in our 
court, before us at Ve- 
minſter, recovered againſt 
the ſaid E. adminiſtratrix 
as aforeſaid ; as alſo 16). 
which in our ſaid court 
before us were adjudged 
to the ſaid A. for his da- 
mages, colts, and charges, 
which he had ſuſtained, 
by means of detaining the 
ſaid debt, whereof the ſaid 
E. is convicted, as appears 
to us of record, if ſhe hath 
ſo much thereof in her 

hands 
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niſtered; and if ſhe hath hands to be adminiſtered, 
not ſo much thereof in her and if ſhe hath not ſo 
hands to be adminiſtered, much thereof in her 
then that you cauſe to be hands to be adminiſtered; 
levied 61. 10s. being the then that you cauſe to be 
coſts and charges of the levied the ſaid 161, the 
ſaid A. and parcel of the damages and coſts afore. 
damages aforeſaid, of the ſaid, of the proper goods 
proper goods and chattels and chattels in your baili. 
in your bailiwick, of the wick, of the ſaid E. ad. 
ſaid E. adminiſtratrix as minittratrix as aforeſaid; 
aforeſaid; and have that and have you thit money 
money before us at Veſt- before us at Wetminſir, 
minſter, on Friday next on Friday next after the 
after the morrow of the morrow of the Holy Tri. 
Holy Trinity, to render to nity, to render to the ſaid 
the ſaid A. for his damages A. for his debt and da. 
aforeſaid ; and have there mages aforeſaid; and have 
then this writ. Witneſs, you there then this writ, 


O.. Witneſs, &c, 
N. B. IJ it be againſt an executor, add the words, 
Executor of the laſt will and teſtament of A. B. de- 'n 
ec ceafed,” vi 
Fi, fa. for de- George, &e. We command you that you cauſe to be 1 
tendant's coſts. Jevied of the goods and chattels of A. B. in your baili- by 
wick, 141. 10s. which were awarded to D. E. in our th 
court, before us at W:/{minſter, according to the form A 
of the ſtatute in ſuch caſe made and provided, for his tre 
coſts and charges by him expended in and about his cu 
defence, in a certain plea of treſpaſs on the caſe (as il fo 
action 1s), proſecuted in our ſaid court before us by the 2p 
ſaid A. againſt the ſaid D.; and have you that money ha 
before us at Veſitminſter, on Monday next after the fo; 
morrow of All Souls, and have you there then this & 
writ. Witneſs, &c. 
Sheriff may ſum- "The ſheriff ſummoned a jury to ſatisfy himſelf yo 
8. A whether a claimant of the goods ſeized under a fl. f det 
2000s belong to, had a right or not. On motion to ſet aſide the 1r:qui- dar 
Dot this is to ſition, and to have the goods ſold for plaintiff's benefit; lol, 
faunfy bimlell, Cord Kenyon, This application is perfectly new in the 
practice, and I am not ſure it is founded in principle. at 
This is a kind of inqueſt of office; it is merely to . You 
demniſy the ſheriff in making his return to the with * 


but it does not bind the right between the litigsting 
paries 3 


aili- 
, ads 
ſaid; 
oney 
n/ler, 
r the 
Tri- 
e ſaid 
d da- 
have 
writ, 


words, 
B. dee 


e to be 
baili- 
in our 
e form 
for his 
out his 
(as the 
by the 
money 
ter the 
en this 


Exrcurioxs. 
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parties; I do not know we have any authority to in- 
terfere: If we were to ſet aſide the inquiſition, I do 
not think we could order a new inquiry. Rule refuſed. 
Roberts v. Thomas, 6 Term Rep. 88. Vide Dalt. Sher, 
146. Imp. Sheriff, 153. 514. Gilb. on Execu. 21. As 
ſoon as it becomes neceſſary to juſtice to inquire to 
whom the goods belong, the ſheriff is bound to make 
that inquiry. Lord Kenyon. 4 Term Rep. 648. Farr 
v. Newman. V ide Dougl. 40. Such an inquilition is not 
evidence. Vide H. Black. Rep. 2. V. 


Fir Cots on 4 Nonſuit. 

George the third, &c. 
To the ſheriff of Middle- 
ſex, greeting: We com- 
mand you, that you cauſe 
to be levied of the goods 
and chattels in your baili- 
wick of A. B. 14]. which 
were awarded to C. D. in 
our court, before us at 
Weſlmin/ler, according to 
the form of the ſtatute in 
ſuch caſe made and pro- 
vided, for his expences 
and coſts, which he bas 
been put to by reaſon of 
the falſe claim of the ſaid 
A. in a certain plea of 
treſpaſs on the caſe, proſe- 
cuted in our ſaid court be- 
fore us, by the ſaid A. 
againſt the ſaid C.; and 
have you that money be- 
fore us at Weftminſter, on, 
Oc. Witneſs, &c, 


Penditiont exponas. 

George, Sc. To the 
ſheriff of Middleſex, greet- 
ing: Whereas we lately 
commanded you, that you 
ſhould cauſe to be levied 
of the goods and chattels 
of C. D. 50l. which A. B. 
lately in our court, before 
us at Meſiminſler, recover- 
ed againſt him for a debt; 
and alſo 638. which, Ec. 
(here recite the turit verba- 
tim) ; and that you ſhould 
have that money before us 
at Weſtminſter, on, &c. to 
render to the ſaid A. for 
his debt and damages 
atoreſaid : And you at that 
day returned to us at Ve- 
minſter, that you had levied 
of the goods and chattels 
of the ſaid C. to the value Here ſtate the 
of the debt and damages veturn cxattiy, 
aforeſaid; which ſaid goods 
and chattels remained in 


himſelf your hands for want of buyers: Therefore we being 
a f. fa deſirous that the ſaid A. be ſatisfied his ſaid debt and 
 11:Qul- damages, command you that you ſell, or cauſe to be 
beneftz old, che ſaid goods and chattels, and every part 
new in thereof, for the beſt price that can be got for the ſame, 
inciple. at leaſt for the debt and damages aforeſaid : ſo that 

to in You have that money ariſing from ſuch ſale, before us at 
he wilt. W:/tminſler, on, Cc. to render to the A. B. for his 
tigating debt 


parues ; 
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debt and damages aforeſaid; and have there then this 
writ. Witneſs, &c. 

Præcipe. This writ is to be ſigned by Meſſrs. Proveft and 
Webb, pay 18. 8d. ſeal 2d. a præcipe is to be made for 
the office. Middleſex, Vend. exponas for A. B. againſt 
C. D. for 50l. debt and 63s. damages, returnable on, 


next after . 

If ſheriff delay If the ſheriff delays or refuſes to ſell, the legal and 

* proper mode of compelling a ſale is by writ of vend:- 
tioni exponas, on which he muſt return the money into 
court. Cowp. 406. Cameron v. Reynolds. The ſheriff 
is bound for the amount of his appraiſement. £4. Ray. 


1075. | 
Elegit. 


Elegit. This is a judicial writ, given by the ſtatute of 
Well. 2. 13 Ed. 1. flat. 1. c. 18. either upon a judg- 
ment for a debt, or damages; or upon the forfeiture 
of a recognizance taken in the king's court. If the 

For the ſher:(f*' goods are not ſufficient, then the moiety, or one half 

duty, vide my of his freehold lands, which he had at the time of the 

Offce of Sher ß, judgment given, whether held in his own name, or by 

Aras any other in truſt for him, are alſo to be delivered to 
the plaintiff to hold, till out of the rents and profits 
thereof the debt be levied, or till the defendant's term 
be expired, as till the death of the defendant, if he be 
tenant for life or in tail. This execution, or ſeizin 
of lands by elegit, is of ſo high a nature, that after it 
the body of the defendant cannot be taken, A term of 
years may either be extended or fold, as part of the per- 
ſonalty. 8 Co. 171. A rent-charge may be extended, 
Moor. 32. So may lands in ancient demeſne. Hab. 47. 
But a rent-ſeck, or copy hold lands, cannot. Cro. Elia. 
650. 3 Co. q. 

The ſtat. ſays, the ſheriff ſhall deliver to the plaintiff 
all the chattels of the debtor, (ſave only his oxen and beaſts 
of his plough, ) and the one half of his land, until the debt 
be levied, upon a reaſonable price or extent. : 

If no lands are If the lands are extended upon an elegit, the plaintiff 

mes id is for ever barred from having another execution; but 

wen ae jf he levies on the goods only, upon the elegit, and the 
ſheriff return nihil as to the land, a ca. ſa. may iſſue for 
the reſidue againſt the defendant : for the election can- 
not be complete, unleſs the plaintiff has ſome benefit 


from the land, for the taking out the writ is - — 
a 


Fxrcurtoxs. 


a dual election, but only 'n order to an election; and 
if there be no la, ie, there is nothing to chooſe, and 
conſequently no election; where there are no lands an 
elegit is no mote in affe } than a fferi faciat. Hob. 58. 
Str. 226. Bacon v. Peck. And to may a þ. fa. iſſue 


for the reſdue, if no lands 


Upon an egit the ihe; ff is to impannel a jury (but Sherif's duty, 
no notice thereof is given to the other {ide}, who are 
to make inquiry of all the goods and chattels of the 
debtor, aud to appraiſe the ſame, and alſo to inquire 
as to his lands and tenements, and upon ſuch inquiſi- 
tion, the ſheriff is to deliver all the goods and chattels 
(except the beaſts of the plough), and a moiety of the 
lands, to the party, and muſt return his writ, in order 


to record ſuch inquiſition. 


The ſheriff does not put the plaintiff in poſſeſſion ; 
therefore, in order to recover, he mult bring an eject- 


ment, 


If the ſheriff finds goods, he may deliver them to the 


be extended. 


2 In}t. 396. 


plaintiff by appraiſement. Ld. Ray. 346. 


This writ lies againſt peers no members, alſo againſt |, hie, apint 
executors and admini/irators upon a devaſtavit returned; peers, æc. 
and it is ſaid, may be ſued after a year without a (ci. fa. 
on awarding an elegit on the roll and continuing it. 

Tidd. 751. Carth. 283. But I take it, that there muſt 
be an actual elegit iſiued, before ſuch entry wi be ſuf- 
fered to be it ade. And if any execution is iflued within 
the year, and awarded on the roll, an elegit may be 
Iſſued after the year, without ci fa. The entries of 
all iſſues and judgments were formerly made by the 
entering clerks, and I believe they awarded of courſe 
the execution on the roll. for which they were paid 28. 
(previeus to the lamp duti- ). without the writ being 
actually iſſued ; in 'ne laure u,. as they continued 


the venires vi ihe ſſue roll. 


Elegit in Debt. 

George the (hi. c. 
To we ſheriff oi Kent, 
greeting ; Whereas A. B. 
lately in our court. be- ore 
us at Mgmiv ter, by bill, 
wunout our writ, and b 
the judgment of the ſame 
court, recovered againſt 


C. D. 


Flezit in Caſe, 

Geige ine third, foe, 
To the ſheriff of Kent, 
greeting: Whereas A. B. 
lately 'n our court, before 
us ai Welminſler, by bill, 
without our writ, and by 
the judgment of the ſame 
court, recovered apainit 


6. D. 


To be figned by 
Nets. Provoſt 
and Webb; py 
1s. $4. ſeal 9d, ; 
to de iigroſſed on 
a 38 64 ff apt 
p-rchment; a 
p.£c1pe is 55 be 
made for the 


office, 
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Damages. 


Damages, 


ExEcuTIoNs. 


C. D. as well. a certain 
debt of fool. as alſo 63s. 
which in our ſaid court 
before us were adjudged 
to the ſaid A. for his da- 
mages, which he had ſuſ- 
tained by means of the 
detaining the ſaid debt, as 
for his coſts and charges 
by him about his ſuit 
in that behalf expended, 
whereof the ſaid C. D. is 
convicted, as appears to 
us of record, and becauſe 


C. D. tool. which in our 
ſaid court before us were 
adjudged to the ſaid A, 23 
well for his damages, 
which he had ſuſtained by 
means of the non: per- 
formance of certain pro- 
miſes and undertakings 
made by the ſaid C. to the 


ſaid A. as for his coſts and 


charges by him laid out 
about his ſuit in that be. 
half, whereof the ſaid C. 


is convicted, as appears to 


us of record, and becauſe 
the ſaid A. B. came into our court before us, and 
choſ2 to have delivered to him all the goods and chat- 
tels of the ſaid C. D. (except the oxen and beaſts of hi 
plough), and likewiſe a moiety of all and ſingular the 
lands and tenements of the ſaid C. D. in your baili- 
wick, to hold to him and his aſſigus, as his free tene- 
ment, according to the form of the ſtatute in ſuch caſe 
made and provided, until he ſhall thereof have levied 
the ſaid debt and damages; therefore we command 
you, that without delay, you cauſe to be delivered to 
the ſaid A. by reaſonable price and extent, all the 
goods and chattels of the ſaid C. D. in your bailiwick 
(except the oxen and beaſts of his plough), and likewiſe 2 
moiety of all the lands and tenements of the ſaid C. D. 
in your bailiwick, of which the ſaid C. D. on the 
day of (the day the judgment was ſigned ) in the 
thirty-ſixth year of our reign, on which day the judg- 
ment was given, or ever afterwards was ſeized, to hold 
to him the ſaid A. the ſaid goods and chattels, as bis 
own proper goods and chattels, and alſo to hold to him 
and his afligns, a moiety of the ſaid lands and tene- 
ments as his own free tenements, according to the 
form of the ſaid ſtatute, until he ſhall thereof have 
fully levied the ſaid debt and damages: And in what 
manner you ſhall have executed this our writ, make 
appear to us at Meſiminſter, on Friday next after ihe 
morrow of the Holy Trinity, under your ſeal, and the 
ſeals of them by whoſe oath you {hall make the ſaid ex- 
tent and appraiſement ; and have there then this wills 
Witneſs, Oc. 


Kent. 
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Kent. Elegit for A. B. againſt C. D. for fool. debt Præcipe. 
and 635. damages returnable on next after 

A man may award on the roll as many elegits as he May award on 
pleaſes, and execute all, or any, at his pleaſure ; but eil «legits, 
it is ſaid, if he awards an elegit in one county, extends 
the lands upon the writ, and afterwards files it, he is 
barred, and cannot ſue out an elegit into another coun- 
ty; but an actual writ muſt be ſued out, returned, and 
filed, before an award can be entered on the roll, 

If on an elegit it is found, that the plaintiff was ſeiſ- what proof is 
ed of the lands, at the time the judgment was given; neceſſary to ſup- 
upon an ejectment (which muſt be brought to recover fort an Jets 
the poſſeſſion), the plaintiff need only give in evidence elegit. 
the office copy of the judgment, elegit, return, and 
inquiſition thereupon filed, and is not bound to prove 
the party ſeiſed at the time of the judgment; if he was 
not ſeiſed, it muſt be proved by the other fide. G5. 

L. of E. 10. Vide Salk. 563. Ld. Ray. 718. 

If an elegit be returned that there are no lands, the If no lands, 
ſheriff need not return an inquiſition; for the uſe of 
that is only to deliver a moiety of the lands by, if there 
are any. Str. 874. Stonehouſe v. Ewen. 

If there be ſeveral cloſes, or manors, or farms, or If ſeveral cloſes, 

tenements, the ſheriff is not bound to deliver a moiety — ah 
of every particular cloſe; but only certain tenements, of each parti- f 
Sc. making in value a moiety of the whole. Den v. culir. 
Earl Y Abingdon, Dougl. Rep. 473. Vide Brooke's Abr. 
title Elegit. 54. Plow. 14. 1 Salk. 563. 1 Sid. 91. 
Mr. J. Buller. —lt is agreed, that the moiety extended, 
muſt be ſet out by zpetes and bcunds: I take the meaning 
to be, a moiety in value; which is aſcertained by the 
jury. Deugl. 476. 


Judgment by Default. 


IT the defendant does not plead within the time allow- Jodgment by 
ed by the rules of the court, or confeſſes the action, default. 
the plaintiff may ſign judgment againſt him by default, 
a rule to plead having been given, and demand made 
where neceſſary ; and in this court a demand muſt be 
made (previous 24 hours) of the plea. Dyche v. Bur- 
ne, 1 Term Rep. 454. 
But if plaintiff delay ſigning his judgment after the But if delay 
ume, and defendant pleads, it muſt be accepted; 1 Term made in fgning.. 


Rep. 
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Rep. 17. Minnis v. Baxter; and judgment cannot be 
ſigned. 
This judgment is either interlocutory or final. 

Def nition. Interlocutory judgments are thoſe incomplete judg. 
ments, whereby the right of the plaintiff is indeed 
eſtabliſhed, but the guanium of damages ſuſtained by 
him is not aſcertained, which is the province of a jur. 
Therefore, if the aQion be in caſe, treſpaſs, or the like, 
(and where it only ſounds in damages, except on pro- 
miſſory notes and bills of exchange, ) the judgment ii 
imerlocutory, and there muſt be a writ of inquiry ifſued 
directed to the ſherift of the county where the action is 
laid, to inquire by a jury what damages the plaintif 
hath ſuſtained, who is to return the inquiſition to the 
court; whereupon the plaintiff's attorney taxes his 
coſls, and ſigns final judgment; but if the plaintif 
declares in debt, as on bond for a ſum certain, or in 
any action wherein the ſpecific thing ſued for is reco- 
vered, the judgment is abſolutely complete, and is called 
a final judgment. 

If ation be In all joint actions upon contract, debt, covenant, &, 

zdainſt rvoor againſt two cr more defendants, where one pleads, and 

apr ec >, the other lets judgment go by default; if he who pleads 
tutfers judgment, obtains a verdict, plaintiff ſhall not reap any beneft 
from his judgment by default; but it is otherwiſe in 
actions of treſpaſs or tort. Lord Ray. 1372. Big! 


Benger. 


For what Judgment may be ſigned. 


If a plea be delivered or filed before defendant hs 
entered his appearance, (although he takes declaration 
out of the office,) plaintiff may file bail according, &. 
and ſign judgment; for he is not in a capacity to plea 
until he is in court. So if a ſpecial plea be delivered 
inſtead of being filed; or if defendant do not rejon, 
plead to a new aſſignment, or join in demurrer, d 
return the paper book in due time. Or where if 
pleads a plea not adapted to the nature of the action, 
as nil debet inſtead of non aſſumpſit. Capita v. Da 
T. 15 Geo. 3. Or if after craving oyer of a dee 
he do not ſet forth the whole. 4 Term Rep. 370 
Or if he pleads a plea in abatement after the four dajs 
1 Term Rep. 277. 689. Or enters ſo vit ad dun V 
the general iſſue bock. Lockhart v. Mackreth, Tri 


34 Geo. 3. Or pleads a judgment recovered, 07 N. 
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JUDGMENT by DEFAULT, 


plea, when under terms to plead ifſuably*. 1 Burr. 59. 
Or does not take the declaration out of the office before 
plea pleaded. 1 ilſ. 173. Or files a ham demurrer, 
after an order to plead iſſuably. 3 Burr. 1788, Or 
pleads a plea of tender, without paying the money into 
court. 1 Str. 638. Or pleads before bail perteQed, 
4 Term Rep. 579. Or where he files a ſham de- 
murrer to the replication, when under terms to rejoin 
gratis: or pleads a ſpecial plea without leave of the 
court, after rule to abide by the plea. 1 Term Rep. 
693. So if he is under an order to plead iſſuably, and 
one of the pleas be not ſo, 3 Term Rep. 105. Water- 


fall v. Glode. 


But although defendant be under ſuch order to plead 
iſſuablv, and put in a plea, though informal, which goes 
to the ſub/lance of the action; or if defendant pleads not 
guilty to an action of debt on a penal ſtatute, the 
plaintiff cannot ſign judgment as for want of a plea, 
1 Term Nep. 462. Nor can he ſign it for nonpayment 
of the iſſue, paper or demurrer book. R. H. 35 Geo. 3. 
Nor for the nonpayment of the warrant of attorney, 
4 Term Rep. 370. 

The plaintiff may ſign judgment without the de- 
mand of a plea, after an order for time obtained, if 
ſuch plea be not delivered or filed in time. 

If there be an order for tww9 days to plead, judgment 
cannot be ſigned, until the third day in the afternoon, 


How to ſign Interlocutory Judgment. 


Firſt enter on a roll, (which you get of Meſſts. Pro- 
v/t and Mell at the King's Bench office,) warrants of 
attorney for the plaintift and defendant, make alſo a 
memorandum thereon of the term in which the declara- 
ten was delivered or filed, then take a treble- penny 
ltampt paper, and enter only the ;nemorandum thereon, 
which take to the clerk of the judgments in the King's 
Bench office, he will ſign the ſame, pay 4d. per iheet, 
and Sd. filing the warrants of attorney. If the action 
de in debt, enter the judgment on a double half- crown 
ſtampt paper, make the entry on the roll as before, 
tax the coſts with the maſter, and take out execution. 

A regular interlocutory judgment may be ſet aſide, 
ſo as to let in the defendant to try the merits of his 
caſe; but it muſt be on payment of coſts, and ſuch 

Ff2 merits 


2 Vide p. 245. 
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merits likewiſe muſt appear upon an affidavit, $ 
823. 1242. 1 Burr. 568. A writ of inquiry was ſet 
aſide, and defendant let in to plead a fair plea on pay. 
ment of coſts. Salk. 518. 6 Mod. 191. But as the 
rule is conditional, take care to pay the coſts forthwith, 


| Irregular jade- If plaintiff ſign an interlocutory judgment irregularh, 


ment mey be ſet the court will ſet it aſide upon an affidavit of the tads, 
58. in which affidavit “ ſhew the writ having iſſued, the di. 
&« livery of the declaration, and the time when the rut 
to plend expired; or if you were upon terms of accm- 
« modation, ſhew the ſpecial matter, and the advantay 
© taken:” and as it is a rule to ſhew cauſe, no notice 
of motion is neceſſary. 
Filing warrants By rule M. 5 Ann. it is ordered, that the defendant's 
of attorneys attorney at the time of the deiivery of the copy of the 
declaration, or taking thereof out of the office, ſhall 
pay 4d. for the warrant of attorney ; if he refuſe, 
plaintiff may fign judgment in ſuch action by default 
Held that there In a motion to ſet aſide a judgment, it appeared, 
is no inflance of plaintiff's attorney demanded a groſs ſum for the war- 
payment 9f 19. rant of attorney, and for the copy of the declaration 
dorneʒ. and ſigned judgment for refuſing to pay for the warrant. 
Per Curiam.— There is no inſtance in which judgment 
has been ſigned for not paying for the warrant of . 
torney, at leaſt in adern times. The practice has been 
to make a demand for the warrant and copy of the de- 
claration together; and it is admitted for not paying 
for the latter, judgment could not have been {igned 
Rule abſ. O' Neale v. Price, 4 Term Rep. 370- 
ass In an action for ſlander, the defendant being unde! 
when under an a judge's order to plead iſſuably, delivered a plea, in 
zb = 5 which he attempted to juſtify the words, but it was not 
a les, though ſtrictly ſpeaking a juſtification; the plaintiff ſigned 
inform!, which judgment as for want of a plea: rule to ſet it aſide, 
hag ein Per Curiam—lf this plea cannot be ſupported, ti 
tion, plainick plaintiff ſhou!d have demurred to it, inſtead of ſigning 
eannor ign judgment. Where indeed a plea has appeared on is 
POPTIOy face of it to be a dilatory plea, the court have in ſome 
caſes gone the length of ſaying, that the plaintiff might 
treat it as a nullity. But this plea is not of that kind 
for it goes to the /ub/ance of the complaint; though 
whether it be a formal and good plea it is not neceflarſ 
to conſider now; if it be bad, the plaintiff muſt de- 


mur to it. Rule ab. Thelluſon v. Smith. 5 Term 
Rep. 152. 
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JoupcmenT by DerauLT. 


There were four counts in the declaration, non a/- 


ſumpſit pleaded to three, 
After judgment on the demurrer, the plaintiff takes 
out a writ of inquiry and executes it: the demurrer 
being determined, the court held the judgment regular, 
and that there was no occakon for a nolle proſegui to be 
entered on the roll, as to the three cyunts, until he 
enter final judgment. Str. 532. Fleming v. Lang- 


＋ 


437 


When no orcas 


and a demurrer to the fourth. ſien to enter a 


nolle profequi, 


N, 
If plaintiff finds he has ſigned judgment too ſoon, When may + 


or irregularly, he may waive it, by applying to the waives. 


clerk of the judgments to ſtrike it out; but notice to 
defendant's attorney (if he knows it) is requiſte to ſtay 
any proceeding he means to take, 


It appears to be the practice to ſign judgment on PraQice as tv 
the 2d November before the eſſoign day, in al! cafes feoing, 


where common bail is filed between the 2d and 6th 
November. 5 Term Rep. 65. Wanſey v. Moore, 


Inquiry. 
(GENERALLY it is laid down, where damages are 


to be recovered, a jury muſt be called in to aſſeſs 
them; unleſs the defendant, to fave charges, will con- 
ſeſs the whole damages laid in the declaration; other- 


wile the entry of the judgment is, “that the plaintiff” gary of the 
* eught to recover his damages, but becauſe the court know judgment. 


* nat what damages the plaintiff hath ſuſtained ; there- 
* fore the ſheriff is commanded by the oaths of twelve ho- 
* neſt and lawful men to inquire into the ſaid damages, 
and return ſuch inquiſition into court.” I'his proceſs 
is called a writ of inquiry, which is a judicial writ di- 
rected to the ſheriff of the county where the action is 
laid; in the execution of which, the ſheri ſits as 
Judge, and tries by a jury ſubje& to nearly the ſame 
law and conditions as the trial by jury at niſi prius, 
what damages the plaintiff hath really ſuſtained, u ho 
mult aſſeſs ſome damages; the ſheriff (on the fourth 
day after the return of the writ) delivers to the pla n- 
tiff 's attorney his return, with the inquiſition annexed ; 
previous to which, viz. on the return day of the in- 
quiry, there ſhould be a rule for judgment given with 
ine clerk of the rules, as hereafter, , 
an 


Sit 


Inquiry, 
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Demerrer. In like manner, when a demurrer is determined for 
the plaintiff upon an action wherein damages are reco. 


vered, the judgment is alſo incomplete, without the 1 
aid of a writ of inquiry. 10 
A writ of inquiry of damages is a mere inqueſt of b 
office, to inform the conſcience of the court, who, if þ 
they pleaſe, they may themſelves aſſeſs the damages, F 
And the courts have always exerciſed a power of ſet. 
ting aſide inquiſitions for /mall or exceſſive damages, 8 
Where there is no Neceſſity for this Writ. 85 
| AQtions on bills The court have now determined, where the action tu 
of exchange, &c. is on a bill of exchange or promiſſory note, they will on 
no need ola motion refer it to the maſter, to ſee what is due for ſee 
quity. 3 x : 
. | principal, intereſt, and coſts, and order final judg- ſh 
is ment to be ſigned for that ſum (but it muſt be on an tel 
bet. affidavit of the cauſe of ation, and that interlitutuy 
| judgment is ſigned for want of a plea; it is a rule to 
| | thew cauſe only. Counſel's fee 10s. 6d.), without the 
execution of a writ of inquiry. Shepherd v. Charter, the 
4 Term Rep. 275. cie 
Buller }.-—-Writs of inquiry are often ſued out iq ſex 
| | caſes where they are not neceſſary; as for inſtance, in fro 
| an action in covenant for the payment of a ſum certain, lik 
2 Saund. 106. It does not follow, becauſe a writ of bee 
| inquiry has been awarded, that the amount of the de- giv 
| mand is uncertain, In actions on bills of exchange jun 
or promiſſory notes, nothing but the inſtrument is to . 
be proved before the jury, the ſum being thereby al- 1 
| certained. Thelluſon v. Fletcher, Dougl. 316. tice 
| When ceceffary, But where the demand is not certain upon the record, ſuff 
a writ of inquiry muſt iſſue, as in treſpaſs. Yel. 152. Is g 
| So in treſpaſs on the cafe, replevin, Oc. 3 Lev. 213. A 
i Let. 213. 213. | dn, 
| In aſſompſt on Ide defendant having ſuffered judgment by default ear 
a foreign ju's in an action of aſſumpſit, on a foreign judgment, the A 
| ment muſt exe- . , g : . 
| cute an i. g fly. court will not refer it to the maſter to ſee what is due, tices 
| and give the plaintiff leave to enter up final judgment 8 14 
| for ſuch ſum, without executing a writ of Inquiry» as (| 
| M:fjin v. Lord Maſſarine & IVife, 4 Term Rep. 403. B 
| Mr. J. Buller ſaid, though debt will lie here on a f0- have 
| reign judgment, the defendant may go into the conli- ur, 
| deration of it, a 1 
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Inquiry. 


Judgment by default on a bill of exchange for 200/. 
Iriſþ money, the court refuſed to refer it to the maſter, 
to {ee what was due for principal intereſt and coſts ; 
Maunſell v. Lord Maſſarine, 5 Term Nep. 87. ; the va- 
jue of which is uncertain, and can only be aſcertained 
by a jury. Cro. El. 536. Cro. Fac. 617. 

lf one defendant pleads to iſſue, and the other makes 
default, a writ of inquiry is awarded to prevent a diſ- 
continuance, but does not iſſue; for the jury which 
tries the iſſue, muſt aſſeſs the damages. 1 Lev. 141. 
11 Co. 6. a. Heydon's caſe. 

The want of a writ of inquiry is aided by the ſta— 
tute of jeofails. Str. 878. Malleroy v. Jennings. 

Where damages are omitted to be given to an over— 
ſeer defendant, on a verdict for him, a writ of inquiry 
ſhall iſſue, Str. 1021. ; and a ſuggeſtion ſhall be en- 
tered on the roll for that purpoſe. Nep. temp. Hard. 139. 


| Of Notice of Inquiry. 

When judgment is ſigned, give notice of executing 
the writ of inquiry, and eight days excluſive is ſuffi- 
cient in all caſes, except cauſes in London and Middle- 
„e, where the defendant lives above 40 computed miles 
tom London, then 14 days notice mult be given; and 
likewiſe except cauſes wherein no proceedings have 
been had within 4 terms, then a term's notice mutt be 
given: But if the proceedings have been ſtaid by in- 
junction for 4 terms, a term's notice is not necellary, 
Men R. M. 4 Ann. (c). 

The ſtat. 14. Geo 2. c. 17. does not extend to no- 
tice of inquiry, therefore in country cauſes 8 days is 
ſufficient, T he notice muſt be exclujzve of the day it 
is given. 

A defendant reſided upwards of 40 miles from Lon- 

dn, but pending the action, removed his habitation 
aearer, it was heid, that 8 days were ſufficient, 
And Sunday is to be accounted a day in theſe no- 
ces, unſeis it be the day on which the notice is given; 
8 37:4. 91.; and ſhort notice of inquiry, is the ſame 
as ſhort notice of trial. 

By the courie of the court, the defendant ought to 
have 8 days notice excluſive of executing a writ of in- 
qury, as well as upon a judgment given upon de- 


* It caro be executed on a Sunday. 1 Str, 387. Heyle v. Lerd Corte 
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440 _ Ixquviry. 
murrer, as upon a judgment given by default, inquiry 


of aſſets, Sc. Sty. Pract. Reg. 369. title Notice. 

Sci. fi. inquicy., There muſt be the ſame notice of executing a ſein 
fiert writ of inquiry, as a common writ of inquiry, 
Str. 235. 023. | 

Notice to attor- If an attorney has appeared, there muſt be notice 

ney it be appears. given to him; if not, to the defendant, or left at his 
laſt place of abode. 

When new writ, If a writ of inquiry be ſet aſide for irregularity, 
there muſt be a new writ ingroſſed. Hil. 13 Ge. l. 
Cole v. Vaughan. MS. Rep. 

When a new in- If the jury miſtake in point of law, or give too ſmall 

= wul be or- damages, the court will, on payment of coſts, order 

. a new writ, Str. 425. 1259.; but this muſt be ona 
ſpecial application. | | 

Inquiry executed An inquiry executed on the day of the return is good, 

on return day, Ld. Raym. 1449. Dyke v. Blacklon. 

m_ 11 Plaintiff became bankrupt between the interlocutiry 

e plaint ff x a got 
may go on al- and final judgment, and ſued out the execution in hi 
though he be con name. Rule to diſcharge defendant. T he court 

— ſaid, the bankruptcy of the plaintiff did not abate the 
ſuit ; and that they had in ſeveral inſtances permitted 
the aſſignees to continue a ſuit commenced by a bank- 
rupt in his name. Rule diſcharged, Waugh v. Auſim, 
3 Term Rep. 437- 

Term's notice, Where a term's notice of trial is required, there 
muſt at the ſame diſtance of time be the like notice of 
executing a writ of inquiry. Peyton v. Burdus, Str. 
1100. And ſuch notice muſt be delivered before the 
efſoign day. 

When to be left Ordered, that when any writ of inquiry ſhall be 

in London, &, made or ſued out, to be executed in London or Middle 
ſex, ſuch writ ſhall be left at the office of the ſheriff 
the day before the execution thereof, RX. Hil. 23 
Geo. 3. 

Where plainif In every caſe where the plaintiff ſhall conclude to 

conclunes to the the country upon the defendant's plea, and ſhall give 

country,0n de notice of trial of the ifſue upon the paper book, and 
and gives _ thereupon the defendant, to hinder the trial of the iſſue, 
of teil on the ſhall demur in law, upon the replication, or plea of 

— —_ the plaintiff, and the plaintiff ſhall join in ſuch de- 

for inquiry afier murrer, and thereupon ſhall obtain judgment, the at. 

judgment on de- torney for the defendant ſhall be obliged to accept 
ie notice of executing a writ of inquiry of damages, fron 


the time of notice of trial given upon the paper * 
u 
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Inquiry. 44r 
but then the plaintiff ought to give notice of the hour 
and place of executing the inquiry. R. Hil. 8 Geo. 1. 

Treſpaſs for aſſault and impriſonment againſt three Judzment 
defendants, who ſuffered judgment to go by default: gien three ce. 
The plaintiff executed three writs of inquiry, and the HRS 
jury gave three ſeparate damages. Motion in arreſt of parete writs of 
judgment, cited 1 Str. 422. Cro. Alix. 860. 5 Burr. * — 
2790. — Whilſt this rule was depending, plaintiff moved but 8 — * 
to ſet aſide hit own writs, and that another be iſſued; permit plaintiff 
it was prayed on the part of defendant that his rule t de all 
might be made abſolute, Lord Kenyon.—The plain- — 
tiff 's proceedings are certainly irregular; he has exe- 
cuted three writs of inquiry, where one would have been 
ſufficient; and if he had entered up final judgment for 
the ſeveral damages, it would have been erroneous ; but 
he has diſcovered his miitake in time, and upon pay- 
ment of coſts he may ſet aſide his own proceedings. 

But there is no ground to arreſt the judgment. 1n 
Rodney v. Strode, in treſpaſs againſt three, two of 
whom pleaded, and one ſuffered judgment by default, 
the jury found 1000). againſt one, 5ol. againſt the ſe- 
cond, and 50l. againſt the 4%; the plaintiff entered a 
nolle proſegui againſt the two laſt defendants, and took 
his judgment only againſt the i, it was held it 
cured the verdict. . Carth. 19 Per Cur, Let the rule 
for arreſting the judgment be diſcharged, and the plain- 
tis rule for ſetting aſide his own proceedings on pay- 


ment of coſts be abſolute, Mitebell v. Milbank, 6 Term 


Rep. 199. 
Take notice, that a writ of inquiry of damages in Notice of exe- 
this cauſe will be executed on the day of En 


inſtant, between the hours of ten and twelve 
of the-clock in the forenoon of the ſame day, at the 
fecondaries office, No. 10. Grecer- hall Court, London. 
Dated the day of 1796. 
Yours, Oc. 
J. X. plaintiff's attorney. 
To Mr. C. D. attorney for defendant. 
If it is in Middleſex, ſay, ** at the ſheriff 's office, No. If ia Middleſex. 
* 12, Took's Court, Curſitor-ſtreet, Chancery-lane, 
in the county of Middleſex,” between the hours of 
eleven and one of, &&c. 
Writs of inquiry of damages before the ſheriff of Notice in Mid- 
Midaleſex, in future, will be executed at the ſheriff's kx. 
He, No. 12. Took's Court, Curſitor-ftreet, bell in 
term 
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term and vacation between the hours of eleven and one, 
14 Sept. 1795. 

Ifiathecountry. If in the country, ſay, © will be executed at the houſe 
« of L. W. cammauly called or known by the name or ſion 
&« of the in the High firect, Oxtord, in the 
& ſed county.” RT” 

Whar notices Ihe notice ſhould expreſs the name of the houſe, the 

expreſc, county, town, and '/ircet, and the time between hour 
and hour muſt not be above two; and notice to exe- 
cute by ten uncertain, Str. 1142. jon v. Fowen, 


Coun'ermand, If you do not intend executing the inquiry on the 


day, you may countermand fame, by giving notice 
thereof: two days countermand will do in town cauſes. 
Continuante. A notice of inquiry may be continued over to an- 
other dav, but not more than once in a term. Fre. 
1119. Green v. Gifford, You may continue two 
days before it is executed, to any other day. 
Votice of coun- I do hereby countermand the notice of executing 


mans. the writ of inquiry given you in this cauſe. Dated, 
| Se. | 
Notice of conti- 1 do hereby continue the notice of executing the 
aue. writ of inquiry given in this cauſe to the day 
of next, when the ſame will be executed be- 
tween the hours of, Sc. at, &c. Dated, c. 
Caſts, Coſts may be recovered for nat executing a writ of 


inquiry, the fame as for not going to trial. Str. 728. 
Sutton v. Bryan. And the court ſaid, it was as reaſons 
able, as in caſe of a trial. Vid. 

coe. Coſts are taxed of courſe on inquiry, though plain- 
tiff ſhould not recover 40s. 

set aſ de becevſe A rule to ſet aſide inquiſition executed at the aſſizes 

Jurymen were before jurymen ſome of whom were debtors taken out if 

priviencts for - , 

ay priſon for the purpoſe ; the defendant's attorney attended 
the execution ot the writ. Lord Kenyon.—My doubt 
at firit was, whether the defendant had not waived 


taking the advantage of this objection by appearing be- 


fure the ſheriff, but for the precedent's ſake we ought 
Turrerv Cl:rke to ſet aſide this inquifition: If the fheriff had been 
= 6” Gee. 3. made a party to the rule, perhaps the court would have 
made him pay the coſts of the application. Rule ab}. 
Stainton v. Beadle, 4 Term Rep. 473. The court held 
there was no objection to javeiin men. {bid. | 
Wiit of inquiry George the third, by the grace of God of Great Bri- 
dy b. l. tam, France, and Ireland king, defender of the faith, 


&:. To the ſherifts of London, greeting: Whereas 


Jahn 


IxqQuity. 


In Denn, lately in our court before us at 1/e/tminſfler, 
y bill without our writ, impleaded Richard Fenn, be- 
ing in the cuſtody of the marſhal of the Marſpalſea of 
our lord the now king, before the king himlelf : For 
that whereas (tet forth the whole declaration verbatim), 
to the ſaid Fohn, his damage of 1o0!. as he faith, and 
ſuch proceedings were thereupon had in our faid court 
before us, that the ſaid John ought to recover his da- 
mages by means of the premiſes ; but becauſe it is un- 
known to our court before us, what damages the faid 
Jobn hath ſuſtained by means of the premiſes ; there— 
fore we command you, that by the oath of twelve good 
and lawfu! men of your bailiwick, you diligently in- 
quire what damages the ſaid John hath ſuſtained, as 
well by means of the premiſes aforeſaid, as for his coſts 
and charges by him about his ſuit in this behalf ex 
pended, and make appear to us at VMeſiminſter, on 
Friday next after the morrow of the Holy Trinity, the 
inquiution which you ſhall thereupon take under your 
ſeal, and the ſeals of thoſe by whoſe oath you ſhall 
take that inquiſition, and have there then this writ. 
Witneſs Lloyd lord Kenyon at Meſiminſter, the gin 
day of May in the thirty-fixth year of our reign. 
Mansfield and Way. 
To be ingroſſed on a 38. 6d. ſtampt parchment, and 
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This writ will 


(erve for any 
action. 


How to be in- 


only ſealed, pay 7d. leave it at the ſheriff's office for grolled. 


execution, fir{t indoifing on it, the day it is to be exe- 
cuted ; pay in London 11. gs. 4d. if no witneſſes, and 
4d. for every witneſs; in Middleſex 1. 10s. 4d; other 
counties 11.115. 6d. ; attend the execution on the day. 
Va the day, you attend the ſheriff's deputy and the 
jury, with evidence to prove the plaintiff's demand, 
or damages ſuſtained, and the defendant is at liberty 
to produce witnelles in mitigation, for the jury mult 
give ſome damages, | 
The jury may give intereſt on a note, bill of ex- 
change, and money lent; and a promiſſory note need 
not de proved but produced, to ſee if any money is 
indorſed as paid off. Str. 1149. 3 VLilſ. 155. De- 
tendant ſhall not give in evidence fraud, for he admits 
the contract as declared. Str. 612. For goods fold, 
work done, money paid, lent, had and received, you 
mult give evidence. 
If action be againſt two, and both ſuffer judgment, 
tie damages cannot be ſevered ; 1 Str. 422.3 but if one 
demuts, 


Ioteteſt on note, 
&c. 


Evidente geceſ- 
lar /. 


When dameges 
may be ſevered, 
and when net, 


7M 444 Inquiry. 
3 demurs, and the other ſuffers judgment by default, 
damages may be ſevered, becauſe they have ſevered in 
their plea. 7b;d. 1140. 
Rule for juig» - On the day of the return, give a rule for judgment 
„ at the clerk of the rules, naming your cauſe on a flip 
of paper, and writing on it, ** Rule for judgment on 
inquiry, pay 18. 10d. It expires in four days next 
after it is given. Sunday (or any holiday on which the 
court does not fit) is not reckoned a day: it may be 
% entered at any time within four days after the term, 
1 N. on R. E. 5 Geo. 2. but Sunday is no day. They 
"F muſt be four full court days, a dies non is excluded, 
3% Get inquiſition from the ſheriff, carry it to the ſtamp- 
office, and ſtamp it with a double 28. 6d. ſtamp, tax 
the coſts with the maſter, pay 2s, 6d. and defendant 
may have a rule from the clerk of the rules to be pre- 
ſent, if he thinks fit; pay 4s. 6d. a copy of which 
is to be ſerved on the attorney for plaintiff; after this, 
538 plaintiff may take out execution, if ſerved with no al- 
lowance of a writ of error, 
For whet may The defendant may move to ſet aſide the inquiſition, 
;neviftion aide, for want of due notice, objection to the jury, or mode of 
| returning them, or that they were returned by plaintiff ' 
2200 attorney, or for exceſſive damages. 4 T. Rep. 47 3- Coup. 
WE Str. 425. 515. 112. 2 Leon. 214. 3 Burr. 1846. In like manner 
Wit! 1259. 940. 2 T. plaintiff may move to ſet it aſide, when it is obvious da- 


> St — — .- 


—_ a 


| 5 Os mages are too ſmall, except in vindidtive, hard, or trifling 
actions. 
| Witneſſes, - If witneſſes will not voluntarily attend the execution, 


the party wanting their teſtimony may make out 2 
ſubpana, which is as follows : 
A Subpena on in- George the third, &9'c. to (here inſert the witneſſes 


| 9 names, there may be four in each writ). We command | 
| | | ou, and every of you, that ſetting aſide all and ſingu- "I 
* c buſineſſes and excuſes whatſoever, you, and every 
ö one of you, be and appear in your proper perſons, be- 0 
| fore our ſheriff of the county of Middleſex, on C 
the day of next, at 11 of the clock v 
in the forenoon, at the ſheriff's office in Too#'s Court, 0 
| Caftle-yard, in the county of Middleſex ; (it in London, n 
| ſay) before our ſheriffs of our city of London, at their a 
| office in Grecers-hall Court, in the Poultry, Lond"; 0 
(if in the country, ſay, before A, P. Eſq. our ſherift of r. 
the county of Oxford, at the houſe of _" 1 


monly called or known by the name or ſign of the 


3 


Court, 
ondon, 
t their 
ondon; 
riff of 

com- 
of the 


Inquiry. 


in the High-/treet, Oxford, in the (aid 
county,) there to teſtify the truth of all and ſingular 


thoſe things, according to the beſt of your information 
and knowledge, which you, or any of you know, in 
a certain cauſe now depending in our court before us, 
between A. B. plaintiff, and C. D. defendant, of a 
plea of treſpaſs on the caſe (as the aCtion is) on the 
part of the plaintiff, on which our certain writ of in- 
quiry of damages hath been ſent by us, out of our ſaid 
court, and directed to our ſaid ſheriff, then and there 
in due form of law to be executed ; and this you, nor 
any of you, ſhall in nowiſe omit, under the penalty of 
100l. Witneſs Lloyd lord Kenyon at W:/tminſter, the 
gth day of May in the 36th year of our reign. | 
Mansfield and Way. 

To be ingroſſed on a 38. 6d. ſtampt piece of parch- 
ment, It muſt be ſigned by Meſſrs. Provoſ and Webb, 
and ſealed; pay ſigning 18. 8d. ſeal 7d. ſerve witneſſes 
with a copy, pay 18. each, and make a note for the 


office this: 


London, to wit: Subpena to teſtify on inquiry between Precipe. 
A. B. plaintiff, and C. D. defendant, on the part of 


the plaintiff. 


7. K. attorney. 


N. B. If either party attend by counſel, notice muff 


be given, or will not be allowed in coſts. 


Confeſſion of the Action. 


A cognovit by the principal without notice to the Cogrovit by 
dall, does not diſcharge them, Hodgſon v. Nugent, "523 


5 Term Rep. 277. 


If a cagnovit be taken from a priſoner, an attorney I taken of a 
for him ſhould be preſent. - 3 Term Rep. 616. Parkin- priſoner. 


| fon v. Caines. 


In order to prevent the execution of a writ of in- Cognovit, 
quiry, ©c. frequently the defendant (to fave the coſts) 
conſeſſes the action, or his attorney does it for him, Take it in 
with a ftay of the execution; which confeſſion is double the debt. 
generally wrote in the margin of the declaration, or it 
may be done on plain paper thus: I confeſs this action; 
and that the plaintiff hath ſuſtained damages to the amount 
ef 201. beſides his cofts and charges, to be taxed by the maſ- 
ter; and no judgment ſhall be entered up, or execution ag this is ſet- 


ſued until the day of 


paym 


next, in default of tled, there need 


ent no 65, ſt-mp. 


— — x — _ 
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If in debt. 


Now to fizn 
judgment after 
confe ſſion. 


Writ of inquiry 
before the chief 
joflice. 


Haw to apf ly. 


Ixgotkx. 


payment of the ſum of 101. being the debt in this affing, 
And that no writ of error fhall be brought, nor any bill in 
equity filed : and that in caſe the plaintiff ſhall enter 10 
his judgment, he ſhall be at liberty to levy the ſaid 10l. n. 
gether with all coſis, ſheriff 's poundage, and all other 


fees. As witneſs my hand, &c.* 


If the confeſſion be in an action of debt, then it 
may be, . hereby confeſs the debt in this cauſe, and that 
&« the plaintiff hath ſuſtained damages to the amount of 1;, 
„ beſides his coſts and charges, to be taxed by the maſtr, 
to be paid as follows, &c.“ as above. 

If the confeſſion is, that the judgment ſhall be en- 
tered up, fign it on a double hali- crown ſtampt paper, 
as it is final; but you do not pay for the entries a-new, 
nor is there occaltion for a new roll; pay 28. 6d. for 
the ſecondary's fee, and 6d. for the further entry of 
the judgment, and make the entry on the judgment 
paper only, as far as the end of the memorandum. 


Inquiry before the Chief Fuſtice, &c. 


There are caſes upon which application may be 
made to the court to have the writ of inquiry executed 
before. the chief juſtice at the fittings, or before the 
juſtices of aſſize; but leave is ſeldom granted, unlels 
the caſe is very ſpecial, as where the law is mixed with 
the fact, or it appears to be of too much conſequence 
for the ſheriff to undertake, in which caſe, the jury 
ſet their hands and ſeals to their verdict ; and, upon 
the trial, the judge of ni prius is only an aſſiſtant to 
the ſheriff, and has no judicial power; and if the 
parties come to an agreement at the trial, the judge is 
to ſign it, and aſterwards the court may be moved to 
have it made a rule of court. 12 Mad. 5 19. 610. 

The way to apply is, to make affidavit, ſetting forth 
the circumſtances «of the parties, plaintiff and defendant, 
and the nature of the action, on which the court will 
grant a rule to thew cauſe, and in caſe of ſucceſs, the 
rule will be for the ſheriff to ſummon a good jury. 
But I do not think there can be a ſpecial jury in this 
caſe granted, if conteſted, (the ad not extending to an 


® The coſts are uſually paid down; othewiſe they muſt be added to the 
debt. | 
14 inquiry); 
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INQUIRY before the ChiEr JusTICE, 


inquiry); and at all events if there be one granted, yet 
defendant has no right to pay thoſe ſees -“. 

If the rule is made abſolute, à common writ of inquiry 
directed to the ſheriff is made cut; and the notice ought 
to be for the ſittings or aſſizes generally, and not for 
any particular day. Barnes, 135. 

The writ of inquiry is ſent to the ſheriff, and enter 
the cauſe with the marſhal the ſame as a record, pay 
the ſame fees; the ſheriff returns the inquiſition as 
uſual, and takes his fees as uſual; give a rule for judg- 
ment on the return day, and proceed as before, 

By conſent, in vacation, an order may be obtained 
from a judge to execute an inquiry before the judge of 
afſize, and he will make an order for the clerk of the 
rules to be at liberty to draw up a rule for that pur poſe, 
on producing counſel's hand, 

Mr. Juſtice Buller granted an order to execute a 
writ of inquiry in an aQion of covenant without an 
affidavit, where ſome egal knowledge was necefiary, 
and the damages went for, was about Col. Trin, Fac, 
1791. 

15 executed beſore the chief juſtice, it may be ad- 
journed to the next ſittiag; but if on account of a wit- 
neſs, the plaintiff muſt pay coſts. Str. 85 3. Coleman v. 
Mato bey. 


Retraxit of Plea. 


It is very common after plea pleaded to confeſs the 
action; in this caſe, in the confeſſion it is neceſſary to 
add, that defendant conſents to withdraw his plea, and 
that plaintiff may take judgment, in order that a re- 
traxit may be entered by the maſter, who will not do 
it unleſs the attorney for the defendant be preſent, Enter 
all the pleadings on the roll, with the reſinquiſnment 
of the defendant's plea z take ſame to the clerk of the 
judgments, who will enter them, and ſign the judg- 
ment on a double 28. 6d. ſtamp, then go to the mal- 
ter, and he will enter the retraxit in the margin of the 
roll, but the entry on the roll muſt be complete. 

Formerly it could not be done if defendant did not 
appear in perſon. 2 Cre. 211. 8 Cs. 586. 1 Salk. 89. 


v1 remember a motion being made fer the ſheriff to return a pd jury ; 
dot this will be attended to on epolication, and Ring to the cierks in 
the office in town, or under={b->ritf in country, without, Whilſt |: was 
in office, I ſom;moned a better jury many times, than in com mon cafes, 
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Entering Judgment on Warrant of Attorne). 


It happens frequently, that after the defendant is 
arreſted and proceeded againſt, the plaintiff, in order 
to prevent further litigation, accepts a warrant of at. 
torney for his demand, with a defeaſance payable by 
inſtalments; if it ſo happen, and the defendant be in 
cuſtody, the following rule muſt be obſerved: 

Ko bailiff, &c. It is ordered by the court, that no bailiff not 
to take any war- ſheriff 's officer ſhall preſume to exact or take from 
rant to acknow- . , . 
ledge a judg- any perſon, being in his cuſtody by arreſt, any war. 
ment butin rant to acknowledge 2 judgment, but in the preſence 
— 3 of an attorney for the defendant, which attorney ſhall 
Jelandeat. then ſubſcribe his name thereunto; which ſaid warrant 
ſhall be produced when the ſaid judgment ſhall be ac- 
knowledged. And if any bailiff or ſheriff's officer 
ſhall hereafter offend, or do contrariwiſe, he ſhall be 
ſeverely puniſhed for ſo doing: And it is further ot. 
dered, that no attorney ſhall from henceforth ac- 
knowledge or enter, or cauſe to be acknowledged or 
entered, any judgment by color of any warrant gotten 
from any defendant being under arreſt, otherwiſe than 
as is aforeſaid, E. 15 Car. 2. | 
Plaintiff's Upon this rule it was deemed ſufficient for the plain- 
. tiff's attorney to be preſent, and ſubſcribe the warrant 
Warrantofattor- as attorney for the defendant. 5 Med. 144. But by 
ney by perſon in rule E. 4 Geo. 2. it is ordered, that no warrant of attor- 
cuſtody not valid, : f 
unleſs his attor- ney, for confeſſing a judgment executed by any perſon in 
ney be preſent, cuſtody, ſhall be valid or of any force, unleſs there be 
= — preſent ſome attorney on behalf of ſuch perſon in cuſ- 
diem tody, to be expreſsly named by him, and attending at 
his requeſt, to inform him of the nature of ſuch war- 
rant before the ſame is executed, who ſhall ſubſcribe 
his name as a witneſs to the due execution. 
Eytends to war- Theſe rules extend to warrants of attorney executed 
1 abroad; and the court ſaid, the plaintiff, if he would 
: make uſe of this court, muſt conform to its rules, 
comparing it to the caſe of ſtamping foreign deeds, 
before they can be read here. 2 Str. 1247. Fitzgerald 


v. Plunket. 


a Every warrant of attorney ſhould be given woluntarily, and for a gutd 
conſideration; and cannot (without leave) be entered up after the yes 
day elapſed from the date, and the judgment being is debe, is always 610% 
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JUDGMENT on WARRANT of ATTORNEY. 


An attorney, whether of the one court or the other, 
is ſufficient. Bland v. Pakenham, 1 Str. 5 30. 

This rule does not extend to caſes were the de- 
fendant is in cuſtody upon an execution, but only where 
he is in cuſtody upon meſne proceſs. The reaſon of 
this diſtinction is, that where a man is arreſted upon 
meſne proceſs, the debt is not liquidated, and therefore 
under dureſs, he may be prevailed upon to confeſs more 
than is really due ; but upon an execution the debt is 
liquidated, and therefore the only purpoſe of defend- 
ant's giving a warrant of attorney is ſuch cale is, to 
procure his liberty, 

If indeed it could be ſhewn that a party even in exe- 
cution had been prevailed upon to acknowledge a judg- 
ment for more money than was really due, the court 
would give relief under the circumſtances. Becauſe 
caſes of fraud and impoſition are exceptions to all rules. 
Fell v. Riley, Coup. Rep. 281. 

Priſoner in execution paid part of the debt, and exe- 
cuted a new warrant of attorney, without an attorney 
being preſent, the court held it was well given; for the 
defendant had a benefit by it in gaining time, and the 
ſecond rule muſt be conſtrued being in cuſtody as afore- 
ſaid; the only intent of that being, to make it neceſ- 
ſary to have an attorney on the part of the defrndant ; 
whereas under the former rule, an att ft the 
plaintiff was ſufficient. Watkins v. Hanbury, 2 U, 
1245, 

t was declared that the general rule of E. 15 Car. 2. 
about the neceſſity of an attorney for the defendant 
being preſent, whenever a perſon in cuſtody gives a 
warrant of attorney to confeſs judgment, is confined 
to judgment in the particular cauſe whereupon he is in 
cufedy, and does not extend to warrants of attorney 
given to confeſs judgment in other actions; ior, in the 
urlt caſe, the attorney being preſent, is to avoid all 
practices on the part of the plaintiff, and to ſee it is 
done without dureſs of impriſonment; in the other, 
the plaintiff has no power over the defendant, 3 Burr. 
1793. Holcombe v. Made. 2 Ld. Raym. 797. 5 Med. 
144. Cowp. 142. 

I it is given to a feme ſole, and ſhe marries before 
judgment is entered up, application muſt be made to 
ide court, for leave to enter it up by the huſband and 
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wife, founded upon an affidavit, proving their mar. 
riage. 3 Burr. 1469. Marder et Ux. v. Lee. 


If a warrant of attorney be given to two, and on 


dies before judgment entered, l-ave will be given tothe 


ſurvivor to enter it up. 1/7 ff. 312. Todd v. Dedd, 

A married woman, though a me ſole trader, cans 
not give a warrant of attorney to confeſs a judgment, 
Caudell v. Shaw, 4 Term Rep. 363. Such a woman 
gave a warrant of attorney, and the judgment was ſet 
aſide, Jbid. 367. Read v. Jewſon. 

The court will order a warrant of attorney to con- 
feſs judgment, to be delivered up, if obtained by fraud, 
before any uſe has been made of it; Buller ] obſerv. 
ing, that the court had the ſame juriſdiction as if the 
judgment had actually been entered up. If it were 
otherwiſe, he ſaid, the conſequences would be ex. 
tremely inconvenient; for the judgment might be en- 
tered up in the vacation, and defendant taken in exe- 
cution, before any application could be made to the 
court. Doug. Rep. 196. Duncan v. Thomas, 

If given by an infant, couit will order it to be deli. 
vered up. 1 Str. 20. But where a feme covert gaveone, 
and atterwards moved to ſet aſide the judgment be- 
cauſe ſhe was covert, court would not relieve her, but 
put her to her writ of error, 1 Salk. 400. 

The court will not ſet a warrant of attorney aſide, 
on account of its being gven by a defendant in cul- 
tody, without an attorney preſent on his part. if exe- 
cuted by the eee iq. with a view to cheat ile 
plaintiff. Gullman v. Hill, Cowp. Rep. 141. 

At the time warrant of attorney was executed, 0t- 
ſendant was in cuſtody under «criminal proceſs, and nt 
againſt pl.intiff: Motion to ſet it aſide. Court held, the 
rule did not extend to this caſe, and diſcharged the 
rule. Charlten v. Fletcher, 4 Term Rep. 433. 

After interlocutory judgment, che plaintiff's attor- 
ney took a cognovit tur 2001. of defendant in cuſtody 


of the Marſhal ats plaintiff, with a deſeaſance jor 


40l. 128., and 81. 58. colts. The deſendant at the 


time objected to ſigning it, and deſired it might de 

ſhewn to his attorney; but on plaintiff's attorney 

telling him, that it was wwece//ary, be figned it, 30 

attorney on his behalt being pretent: 
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FUDGMENT on WARRANT of ATTORNEY. 


this caſe was. not ſtrictly within the rule of 15 Car. 2. 
They thought the plaintiff's attorney had acted im- 
properly in taking a cognovit for 200]., notwithſtand- 
ing the defeaſance, as no attorney was preſent on be- 
half of defendant; and were about to make the rule 
abſolute on that ground, when Gibbs ſuggeſted, as the 
rule was drawn up on the ground. of 7rregularity, the 
defendant was not ſtrictly entitled to make it abſolute 
on the latter ground ; but he offered to have the judg- 
ment altered to 49]. 125. inſtead of 2001. the plaintiff 
paying the coſts of the application, by allowing it out 
of the debt, which the court ordered, Parkinſon 
v. Eamer, 3 Term Rep. 316. 

I/ardward gave a warrant of attorney to confeſs a 
judgment, and died within a year after in time of 
vacation, before the effoign-day of the ſubſequent 
term, which was Zafter term: the attorney, after his 
death, entered up the judgment as of the preceding 
term, but brought not the roll in before the eſſoign- 
day of Eafter term; and it was moved to have the 
judgment ſet aſide, the warrant of attorney being te- 
voked by the death of the party. Holt C. J. If the 
party dies in the vacation, the attorney may enter up 
judgment that vacation, as of the preceding term, 
and it is a judgment at the common law, as of the pre- 
ceding term, though it be not ſo upon the ſtatute of 
frauds in reſpect to purchaſers, but from the ſigning ; 
ſo this judgment is good. Oates v. Hordward, 1 Salk. 
d7. 2 £4. Ray. 766. 2 Str. 882. Fuller v. Jocelyn. 

A judgment entered up by an attorney's clerk, who 
uſed the name of a regular attorney, but without his 
knowledge or conſent, was ſet aſide. 5 Burr. 2660. 
Hipword v. Adams. 

On 12th November, about twelve at noon, metion 
to enter up judgment on an old- warrant of attorney 
was moved for on the uſual affidavit, and court made 
the ulual rule; Motion at another day to diſcharge it, 
on athdavit that defendant died the day the firſt motion 
was made, at ſcben in the morning. I he court declared 
hat it it had then appeared that the man was dead, they 
wou'd not have made the rule, but they applied the 
maxim fer; non debet, factum valet, to this caſe, and 
lutcted the deceit to prevail. Chancy v. Needham, 
2 fr. 1081. 
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One executer. 


JuDGMENT on WARRANT of ATTORNEY. 


The warrant given by one executor, will not juſtify 
the entering a judgment againſt all. 1 Str. 20, E. 


wel v. Duaſh et al. 


Cannot enter 
judgment on 
warrant of at- 
torney after 
plaintiff's death, 
unleſs the words 
executors, &c, 
If A. ind: bted 
to B. and C. 
after being ſued 
to judgment 

and execution by 
B. go vo C. and 
voluntarily give 
him a warrant 
on which judg- 
ment is imme. 
diately entered, 
and execution 
levied on fame 
day on which B. 
would have been 
entitled to exe - 
cution, and 
threatened to ſuc 
it out, the pre- 
ference fo given 
by A. to C. is 
not unlawful, 


FF warrent of a 
particular ter, 


It cannot be entered after plaintiff's death. Lid. 118, 
Wild v. Sands. 

A warrant of attorney and releaſe of errors is good 
in one inſtrument. bid. 1215. Landon v. Pickering, 

Leave will be given to enter up a judgment on an old 
warrant of attorney at the ſuit of an executor, if the 
words are, at the ſuit of the plaintiff, his executors, &t. 
after the death of the plaintiff, but not otheryik, 
Barnes 44. | 

In Ea/ter term 1791, Shepherd obtained a judgment 
againſt one Charter, who brought error, and delayed 
execution until Zafter term 1792, when judgment ws 
affirmed. On 7th May, the coſts in that ſuit were 
taxed, requeſting time, but refuſed. On the 8th, 
Charter, knowing Shepherd's intention to take out 
execution, which he was entitled to ſue out that day, 
went to plaintiff Holbird, who was a creditor, in- 
formed him of his ſituation, and executed a warrant of 
attorney, on which judgment was immediately en- 
tered up, and execution ſued out and delivered to the 
ſheriff two hours before Shepherd's execution reached 
the ſherift's office. Sheriff levied under Shepherd's 
execution, and returned nulla bona to the plaintiff's 
Action for falſe return to fi. fa. againſt Charter, 
Lord Kenyon laid, This was not an undue preference, 
and plaintiff had a verdict. Motion to ſet it alide; 
ſaying the warrant of attorney was void by 13 L. 
c. 5. Lord Kenyon—There was no fraud in this caſe, 
The plaintiff was preferred by his debtor Charter, 
not with a view of any benefit to the latter, but mere 
to ſecure the payment of a juſt debt to the former, IN 
which I ſee no illegality or injuſtice, The words of 
the ſtatute do not apply to this caſe ; the. warrant v3 
given on a good conſideration ; and the other words 
in the act . bona fide” only apply to thoſe caſes wer 
poſſt ſiion is not delivered, or where it is merely co- 
Jorable. Rule diſch. Holl ird v. Anderſon, 5 Tam 
Rep. 235 : 

if a warrant be given to appear and confeſs judy: 
ment of a particular term, the judgment mult be ef- 
ter ed of that term, and not of any other, 7 Mad. 50 


JUDGMENT on WARRANT of ATTORNEY, 


453 


uſtify but if it ſtate a term, and alſo of a ſubſequent term, it 
„ El. may be entered of that ſtated, or any other ſubſequent 
term. Jbid. | 
718 Mpen Motion neceſſary to enter up the Judgment. 
good Within a year and a day next after the date of the la term, 
ne. warrant of attorney, judgment may be figned, with- 
an old out applying to the court or a judge ; but if not figned 
if the within that time, in term time, the court muſt be 
g, Ke. moved for leave to enter up the judgment on ax da- 
wile vit of the debt being due, the due execution of the warrant 
ef attorney, and that the aefendant is alive; and the 
gment court expect to be informed when the defendant was 
elayed alive; and any time within @ week from the ſwearing 
nt was the affidavit, if the party lives in the country, is ſuffi- 
t were cient ; if in town, two or three days. 
he geh, If the warrant of attorney be above ten years old, the ft above ten 
ke out motion muſt be made in court, on the like athdavit, for a years old, 
at day, judge will not make an order in vacation. 
or, in- The judgment ſhould be docketed forthwith, or it Judgment ſhould 
rrant of will not bind the ex=cutors againſt the payment of de docketed, 
ely en- other demands, ſuch judgment being on a level with /im- 
I to the ple contract debts. Hickey v. Hayter, 6 Term Rep. 384. 
reached The plaintiff, 1gth May i795, in Eafter vacation, It gefendant die 
epherd's ſigned judgment on warrant of attorney; the defend- in term, and 
atiff's ant died on 5th May in Eafter term, and execution send ene 
. tered in vaca- 
Charter, iſſued teſed on the laſt day of thgt term. Judgment not tion, it is good; 
ference, docketed till gth June; the court held the judgment but execution 
it aſide; regular, but ſet aſide the execution; ſaying plaintiff ee lt ay ” 
| . tc: my will be ſet 
y 13 U. thould have ſued out a ſci. fa., and ſet aſide the execu- afige. 
his caſe, tion, FHeapy v. Parris, 6 Term Rep. 368. And the 
Charter, court ſaid, a judgment debt is a debt of a ſuperior na- 
it metelj ſure, and when docketed, is to be paid before ..mple 
rmer, in contract debts. Vide title Execution, p. 422. where 
words of this is more at large. Vide, if the execution had been 
rant was tied in his life-time, 12 Med. 5. 2 Ld. Ray. $50. 
\er words Ad. 95. Gilb. Ex. 15, 16. 1 Hod. 188. Comb. 33» 
ſes where ; | 
erely co How te apply in Vacation. 
5 Tan judgment is to be ſigned in the vacation, take the How to apply in 
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Itquiſite. 


fefs judg 

1{t be en- 

Mad. 53˙5 it is ſigned in term, you get counſel to move for In terms 
but jede to enter up judgment; pay 108. bd. draw up rule 


3 at 


—— 4 
rr lt CC. 8. — Fa * 
— 


454 


Affidavit. 


How to fign 
judgment. 


JuDGMENT on WARRANT of ATTORNEY, 


at the clerk of the rules; pay 5s. if a country affidavit, 
25. filing ; then ſign judgment on a double half-crown; 


as hereafter. | 
35. A. B. plaintiff, 
In the King's Bench. „ 
N C. D. defendant, 
A. B. of, &c. the above- named plaintiff, and E. F, 
of, &c. gentleman, ſeverally make oath, and ſay, and 
firſt this deponent A. B. for himſelf ſaith, That the 
above-named defendant C. D. being juſtly indebted 
unto this deponent in the ſum of 201. for money paid 
for the ſaid defendant, did, in order to ſecure unto him 
the ſame, execute unto this deponent a warrant of 
attorney, bearing date the 10th day of January 1785, 
thereby authoriſing certain attornies therein named, or 
any other attorney of this court, to appear for him the 
ſaid C. D. as of the then laſt Michaelmas term, or any 
other ſubſequent. term, and then and there to receive 2 
declaration for him in an action of debt, for 4ol. for 
money borrowed, at the ſuit of this deponent, and to 
eonfe(s the ſame action, or elſe to ſuffer a judgment by 
nil dicit or otherwiſe, to paſs' againſt him in the ſame 
action, and to be thereupon forthwith entered up 
againſt him of record of this court, And this depo- 
nent further ſaith, That there is juſtly due and owing 
to him this deponent, for principal money and intereſt 
thereon, the ſum of 221. 11s. (or the ſum of 10]. the 
defendant having paid the ſum of 121. 115. part thereof, 


as the caſe is); and that he verily believes the ſaid de- 


fendant is living, he this deponent having ſeen and 
converſed with him about ten days fince, And this 
deponent E. F. for himſelf ſaith, That he was preſent, 


and did fee the faid warrant of attorney executed by the 


ſaid defendant, and that the name C. D. ſet and ſub- 
ſcribed at the foot thereof, is of the proper hand- 
writing of the ſaid C. D. and that be did ſign, ſeal, 
and, as his act and deed: deliver the ſame in the pre- 
ſence of this deponent; and that the name of E. F. 
ſet and ſubſcribed as the witneſs thereto, is of the pro- 
per hand- writing of this deponent. | 

T he judgment is ſigned upon a_ double half-crown 
ſtamp, and common bail muſt be filed, R. H. 1 . 
& M ard a memorandum or minute muſt be filed on 
a 28. 6d. ſtamp with the clerk of the bails, as ditected 


by the fat. 25 Geo. 3. c. 80.; firſt enter the m_ 
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| of attorney on the roll, then the memorandum of the 
| term you ſign the judgment. See the whole entry, title 
| Judgment 
In the Xin 's Bench. 
A. B. is retained to enter up judgment on a cognovit The memoran- 


(or warrant of attorney to acknowledge judgment, as dum er minute, 
| the cale may require). Dated on the day of 
at the ſuit of C. D. againſt E. F. 
Entered or filed of 
| record, this A. B. attorney, (if by an agent 
f day of add) by G. H. his agent. 
f 36 Geo. 3. 
” Tf the bond on which the warrant is given be above If above twen'y 
r twenty years old, the court grant a rule to ſhew cauſe years old. : 
e only. But where, on (ſuch a bond, the party had ad- 
y mitted the debt within two months preceding the motion, 
2 the court gr. d the rule abſolute in the firſt inſtance, 
t Blakeley v. Vincent, Tr. T. 35 Geo. 3. 
0 ne de endant was in execution in September 1785, If ba- krupt 
y 2 commiſſion iſſued, and he was declared bankrupt. to gain bis li- 
ie Soon after, and to obtain his liberty, he gave plaintiff 3 = 
'p a bond and warrant of attorney to confeſs judgment attorney and 
» for the old demand. That being put in force, mo- bond for fame 
Vo tion, why he ſhould not be diſcharged out of cuſtody, — 
ft he having obtained his certificate, The ground was, of the old debt, 
he that no attorney was preſent at the execution of the 8 = 
of, warrant of attorney; or ſuppoling it to be good, yet hoard had 
e- the debt miyht have been proved under the commiſ- his certificate, 
nd tion. Per Cur. This is certainly to be conſidered in 
his the ligh! of a new debt, ariſing upon a new conſidera - 
nt, tion becauſe the bond and warrant were given, in 
the orver to procure defendant's liberty. Ihe old debt 
üb- wa» thereby extinguiſhed. Rule diſch. Birch v. Shar- 
nd- land, 1 Term Rep 715. Vide Vigers v. Aldrich, 
-al, 4 Burr, 1482. S. P. 1 Term Rep. 559. Jacques v. 
re- Withy. 
The court will, if a warrant of attorney is given When will et. 

ro- for an uſurious debt, direct an iſſue to try the ſame, dect an ue. 

Cox v. Jones, Cowp. Rep. 727. As there can be na 
"wn plea to a /cire facias ot this ſort. 
V. 
| on 
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Fudgments. 


F NT. RY on the roll, of an interlocutory judgment, 
award of inquiry, and final judgment theren, 
where declaration is of a former term (by bill). 

As yet of the term of Eaſter, in the 36th 2 of the 
reign of king George the third. Witneſs Lloyd lird 
Kenyon, 1796. 5 

London, ( ſs.) John Denn (the plaintiff) puts in his 
place, J. J. his attorney, againſt Richard Fenn (the 
defendant), in a plea of treſpaſs on the caſe. 

London, (i.) the ſaid Richard Fenn, in his own 
perſon, at the ſuit of the ſaid John Denn, in the plea 
aforeſaid. | . 

London, (V.) Be it remembered, That in Hilay 
term laſt patt, before our lord the king at J/eſtminſter, 
came John Denn, by J. X. his attorney, and brougnt 
into the court of our ſaid lord the king, betore the king 
himſelf, then there, his certain bill againſt Richard 
Fenn, being in the cuſtody of the marſhal of the Mar- 
ſhalſea of our lord the now king, before the king him- 
ſelf, of a plea of treſpalis on the caſe; and there are 
pledges for the proſecution, to wit, John Doe and 
Richard Roe; which ſaid bill follows in theſe words, 
to wit, London, (/i. John Denn complains of Richard 
Fenn, (here inſert the whole declaration exactly to 
the word ſuit, &c.) then in a new line add the judg- 
ment as follows: 

And now at this day, (that is to ſay,) on Medueſ- 
day next aſter fifteen days of Eafler, in this ſame term, 
until which day the ſaid Richard had leave to impatle 
to the ſaid bill, and then to aaſwer the ſame, &c, at 
which day, before our ſaid lord the king at Meſimin- 

er, came as well the ſaid Zohn, by his ſaid attorney, 
as the ſaid Richard, in his own perſon, and the ſaid 
Richard detends the wrong and injury when, &c. and 
ſays nothing in bar or precluſion of the ſaid action of 
the ſaid John, by whith the ſaid John remains therein 
undefended agaiuſt the ſaid Richard, for which the 
ſaid John ought to recover againſt the ſaid Richard 
bis damages by occaſion of the premiſes : But becauſe 
it is unknown to the court of our lord the king now 


here, what damages the ſaid John hath ſuſtained, by 
reaſon 
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reaſon of the premiſes aforeſaid ; it is therefore com- 
manded to the ſheriffs, that by the oath of twelve good 
and lawful men of their bailiwick, they diligently in- 
quire, what damages the ſaid hn hath ſuſtained, as 
well by the means atoret2id, as for his colts and charges 
by him about his ſuit in this behalf expended ; and 
that they ſend. the inquiſition which they ſhall thereupon 
take to our lord the king at Veſtminſter, on 

next after under their ſeal, and the 
ſeals of thoſe by whoſe oath they ſhall take the ſaid 
inquiſition, together with the writ of our ſaid lord the 
king, to them thereupon directed ; the ſame day is 
given to the ſaid John, at the fame place. At which 
day before our ſaid lord the king at J/2/tminſter, came 
the ſaid Jahn, by his ſaid attorney, and the ſheriffs, 
to wit, Eſq. and 
Eſq. ſheriffs of the ſaid city, returned, a certain inqui- 
tion indented, taken before them at No. 10, Grecers- 


hall Court, London, in the pariſh of Str Olave-Fewry, 


inthe ward of Cheap, in the ſame city, on the 
day of in the 36th year of the reign of our 
ſovereign lord the now king, by the oath of twelve 
honeſt and lawful men of their bailiwick ; by which it 
was found, that the ſaid John Denn hath ſuſtained da- 
mages, by occaſion of the premiſes, over and above 
his coſts and charges, to 20l., and for thoſe coſts and 
charges to twenty- nine ſhillings and four pence, 
Therefore it is conſidered that the ſaid John recover 
againſt the ſaid Richard his damages aforeſaid, by the 
faid inquifition above found; and alſo gl. 10s. 8d. for 
his faid colts and charges by the court of our ſaid lord 
the king now bere, adjudged of increaſe, to the ſaid 
John, by his aſſent; which damages in the whole 
amount to 31il. and the ſaid Richard in mercy, &c. 

It the declaration be of one term, and the interlocu- 
tory judgment of another, there muſt be an imparlance 
entered, fo as to continue the pleadings over from the 
delivery of the declaration, to the ſigning of the judg- 
ment; but if declaration and the judgment be of one 
term, then an imparlance is not neceſſary, and the entry 
will be thus : 

As yet of the term of Eater 36 Geo. 3. Witneſs 
Lleyd lord Kenyon, 1796. 

Middleſex, John Denn puts in his place J. X. 
do wit. 0 his attorney, againſt Richard Fenn, 
in a plea of treſpaſs and aſſault. 

Middleſex, 
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act. 
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1796. 
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6 ——- 2 
— 2 


3 
_ 


T 
- >. Q <A; 
= — 


— — 2 


2 . 


— 


r ESE 1 


* 1 — 


458 


2 The firſt day 


of term, 


* As the action 


Judgment. 


Entry of a judg- 
ment on a war- 
rant of attorney. 


Put the term at 
the top, as in 


p. 457. 


Jupeuvrs. 


Middleſex, (/s.) The ſaid Richard Fenn puts in his 
place J. B. his attorney, at the ſuit of the ſaid 70% 
Denn. he plea aforeſaid, 

: Middleſex, | Be it remembered, | hat on . 

tis wit. neſday next after fifteen days of 
Eafter, in this fame tern, hetore our lord the king, at 
Meſiminſter, comes John Denn, by F. X. his attorney, 
and brings into the court of our ſaid lord the king, be. 
fore the king himſe!f now here, his certain bijl againſt 
Richard Fenn, being in the cuſtody of the marſhal of 
the Marſhaiſea of our lord the now king,” before the 
king himlei', of a plea of treſpaſs and afſ1ult®, a d there 
are pledyes tor the proſecution, to wit, Fohn Doe and 
Richard Noc; which ſaid bill follows in theſe words, to 
wit, Middleſex, to wit, (here enter the declaration 
verbatim, to ſuit, & e.) then on a new line add the 
judgment, thus : 

And the ſaid Richard, by J. B. his attorney, comes 
and defends the force and injury, when, &c. and ſays 
nothing in bar or precluſion of the ſaid action of the 
faid John, whereby the ſaid John remains therein un- 
defended againſt the ſaid Richard, for which the ſaid 


John ought to recover againit the ſaid Richard, his da- 


mages by occaſion of the premiſes; but becauſ: it is 
unknown to the court of our lord the king, now here, 
what damages the ſaid John hath ſuſtained by reaſon of 
the premiſes aforeſaid; it is therefore commanded to 
the ſheriff, that by the oath of twelve good and lawful 
men of his bailiwick, he diligently inquire, &c. (as in 
the former one). t 

London, (.) A. ”. puts in his place J. I. his at- 
torney againſt C. D. in a plea of debt. 

London, (ſi.) Uhe ſaid C. D. puts in his place 
T. G. his attorney, at the ſuit of the ſaid A. B. in the 
plea aforeſaid. 


London, (ſi.) Be it remembered, that on JVedney- 


day next after fifteen days of Eaſter in this ſame term, 


before our lord the king at Meſiminſter, comes A. B. 
by J. N. his attorney, and brings into the ſaid court of 
our ſaid lord the king, before the king himlelf, now 
here, his certain bill againſt C.D being in the cuſtody 
of the marthal of the Marſbalſea of our lord the now 
king, before the king hi».iclf, of a plea of debt; and 
there are pledges for the proſecution, to wit, ob! Dee 


and Richard Roe; which ſaid bill follows in theſe 
words, 


defen 
A. pr; 
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fay an 
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JuDGMENTS, 


words, to wit, London, to wit, A. B. complains of 
C. D. being in the cuſtody of the marſhal of the Mar- 


Halſea of our lord the now king, before the king him- 


ſelf, of a plea, that he render to the ſaid A. B. 40l. of 
lawful money of Great Britain, which he owes to, and 
unjuſtly detains from him. For that whereas the ſaid 
C. on the day of in the year of our Lord 
1795, at London aforeſaid, to wit, in the pariſh of St. 
Mary le Bow, in the ward of Cheap, borrowed of the 
ſaid 4. B. the ſaid gol. to be paid to the ſaid A. when 
he the ſaid C. ſhould be thereto afterwards requeſted ; 
yet the ſaid C. (although often requeſted, &c.) hath 
not yet paid the ſaid 4ol. above demanded, or any part 
thereof, to the ſaid A. but he to pay the ſame, or any 
part thereof, hath hitherto wholly refuſed, and ſtill 
refuſes, to the ſaid A. his damage of 10l. and there- 
fore he brings his ſuit, &c. | 

And the ſaid C. by T. G. his attorney, comes and 


' defends the wrong and injury, when, &c. and ſays 


nothing in bar or precluſion of the ſaid action of the 
ſaid A. by which the ſaid A. remains therein unde- 
fended againſt the ſaid C. Therefore it is conſidered, 
that the taid A. recover againſt the ſaid C his ſaid debt, 
and alſo 6s. for his damages, which he hath ſuſtained, 
as well by occaſion of the detaining the ſaid debt, as 
for his colts and charges, by him about his ſuit in this 
behalf expended, by the court of our lord the king, 
now here 2djudged to the ſaid A. by his aſſent, and the 
ſaid C. in mercy, Sc. 

' Ifit is upon an old warrant of attorney, the maſter 
will tax the coſts. | 
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The date of 
warrant of at. 
tot ney. 


Judgment by 
nil dicit. 


Judgment ſigned 
day of 


1799, 


Mercy. 


And the ſaid C. by J. X. his attorney, comes and Judgment by non 
defends the wrong and injury, when, Oc. and the ſaid ſum informatus, 


A. prays that the ſaid C. may anſwer to his ſaid decla- 
ration: whereupon the ſaid attorney of the ſaid C. ſays, 
that he is not informed by the ſaid C. of any anſwer to 
be given for the ſaid C. in the premiſes, nor doth he 
ſay any thing in bar or precluſion of the ſaid action of 
the ſaid A. by which the ſaid A. remains therein un- 
deſended againſt the ſaid C. Therefore it is conſidered 
that the ſaid A. recover againſt the ſaid C. his ſaid debt, 
and alſo (as in the other). ä | | 

And the ſaid Richard, by J. T. bis attorney, comes 
and defends the wrong and injury, when, &c. and 
bes, That he cannot deny the {aid action of the ſaid 


John, 


Judgment by 
cog nos it actio- 
nem in caſe, 
where the de · 
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"Fenda nt ack now · 
ledges damages 
to 201. 


JUDGMENTS. 


Zohn, nor but that he did undertake and promiſe, in 
manner and form as the ſaid Jahn hath above thereof 
complained againſt him; nor but that the ſaid Jqhy 


- hath ſuſtained damages, by occaſion of the non-per. 


formance of the ſaid ſeveral promiſes and undertakings, 
to 20l. as he the ſaid John hath above in his ſaid de. 
claration ſuppoſed ; and hereupon the ſaid John prays 
that the ſaid damages ſo acknowledged, together with 
his expences and colts, laid out by him about his ſuit 


Jodgment ßened jn this behalf, may be adjudged to him, &c, There. 


Tath Nuv. 1795. 


Mercy. 


Judgment on 
demutrrer to the 
replication, 


Judgment a5 in 
the caſe of a 
non:uit, 


fore it is conſidered, That the ſaid John recover againſt 


the ſaid Richard his damages aforeſaid, ſo by him in 
ſorm aforeſaid acknowledged, and alſo 1ol. for his 
colts and charges by the court here adjudged to the (aid 
John by his aſſent, which damages in the whole 
amount to gol. and the ſaid Richard in mercy, Oc. 

To the end of the demurrer boot. At which day, be- 
fore our lord the king, at Veſiminſter, came the parties 
aforeſaid, by their attornies aforeſaid, and hereupon 
the premiſes being ſeen by the ſaid court here, and fully 
underſtood, it appears to the faid court here, that the 
ſaid plea of the ſaid J. by way of reply to the ſaid plea 
of the ſaid C. and the matters therein contained, are 
ſufficient in law for the ſaid A. to have and maintain 
his ſaid action thereof againſt the ſaid C. as the ſaid 4 
hath above alledged, for which the ſaid A. ought to 
recover his damages by occaſion of the premiſes ; but 
becauſe it is unknown to the court of our lord the king, 
now here, what damages the ſaid A. hath ſuſtained by 
the means aforclaid, the ſheriffs are commanded (as in 
the judgment by det.ult), 

Enter all the proceedings to the end of the iſſue, then 
go on thus: At which day, before our ſaid lord the 
king at J/:/{min/ter, came the parties aforeſaid, by their 
attornies atorelaid, and the ſheriff did not ſend the ſaid 
writ, nor did he do any thing thereon: "Therefore let a 
jury thereupon come before our ſaid lord the king, 4 
We/!min/ter, on next, after who neither, 
Sc. the ſame day is given to the ſaid A. there, &« 
At which day, before our ſaid lord the king, at Mas. 
min/ier, came the ſaid C. by his ſaid attorney; and the 
fiid A. (although ſolemnly called) came not; and it 
appearing to the court here, that the ſaid A. hati 
n 2leQed to bring the iſſue above joined on to be tried, 


according to the courſe and practice of the ſaid court; 
11 thereſote, 


but 
ng, 
| by 
$in 


hen 
the 
their 
faid 
let 3 
5 at 
ther, 
Se. 
2 
d the 
nd it 
hath 
tried, 


ourt; 
oke, 


JUDGMENTS, 


therefore, according to the form of the ſtatute in ſuch 


caſe made and provided, It is confidered, by the ſaid 
court here, that the faid A. take nothing by his ſaid 
writ, but that he and his pledges to proſecute, to wit, 
John Doe and Richard Roe, be in mercy, &c.; and 
that the ſaid A. go thereof without day. And it is fur- 
ther conſidered by the ſaid court here, that the ſaid C. 
recover againſt the ſaid A. 14). 10s. for his coſts and 
charges, by him about his defence in this behalf ſuſ- 
tained, adjudged by the court here to the ſaid C. at his 
requeſt, according to the form of the ſtatute in that 
caſe made and provided; and that the ſaid C. have his 
execution thereof, &c, 

To the end of the iſſue. At which day before our 
ſaid lord the king, at Veſiminſter, came the parties 
aforeſaid, by their attornies aforeſaid; and the ſaid 
C. D. hath not here in court the record of the ſaid 
judgment by him above in his plea aforeſaid alledged, 
but made default of producing the ſaid record. 
Therefore it is conſidered, that the ſaid A. ought to re- 
cover his damages by reaſon of the premiſes; but be- 
cauſe it is unknown to the court here what damages 
the ſaid A. hath ſuſtained by the means aforeſaid, the 
ſheriff is commanded, that, by the oath of twelve good 
and lawful men of his bailiwick, he diligently inquire 
what damages, Sc. (as in a judgment by default). 

Entry of a retraxit after plea pleaded, and a confeſ- 
lion given, or relicta verificatione.—At which day, be- 
fore our faid lord the king, at i effminfler, came the 
parties aforeſaid, by their attornies aforeſaid; and here- 
upon the ſaid C. by his ſaid attorney, relinquiſhes his 
ſaid plea by him above pleaded, and faith, that he can- 
not deny the ſaid action of the ſaid H. nor but that he 
cid undertake and promiſe, in manner aud form as the 
fad A. hath above complained againſt him; nor but 
that the ſaid 4 hath ſuſtained damages, by occaſion 
of the non-performance of the ſaid ſeveral promiſes and 
undert-kings, in the ſaid declaration mentioned, to 
20, as he nath therein ſuppoſed : and hereupon the 
laid A. prays that the ſaid damages ſo acknowledged, 
together with his coſts and charges laid out by him 
bout his ſuit in this behalf, may be adjudged to him, 
i berefore it is conſidered that the faid A. recover 
againſt tne ſaid C. his faid damages, above acknow- 
aged to 201. and alſo to 51. for his expences and coſts 
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V the defendant * 
do not tej in, it 
is conficered as 
an aban-onment 
of plea, and no 
pleadings are 


entered. 


Non pros for not 
entering the 


Eve, 


JuDoMENTS. | 

by the court of our Jord,the king now here; adjudged to 
the ſaid A. and by his aſſent, which ſaid damages in the 
whole amount to 251. and the faid C. in mercy, Cc. 

Judgment for want of rejoinder in debt, the plaintiff's 
entry was a nil dicit without the entty of plea and re. 
plication : Motion to enter the plea and replication on 
record. Per Curiam Whenever it becomes neceſſary 
to enter all the pleadings on the record, as in the in- 
ſtance put of a noli proſegui as to part, it may be done; 
but generally ſpeaking, it can anſwer no purpoſe, and 
is perfectly unneceſſary. The maſter ſays, that in ſuch 
caſes it is the practice to ſtrike out all the pleadings. 
And in truth, if the defendant do nat rejoin, it is con- 


| fidered as an abandonment of the plea, Rule abſ. Pe 


trie v. Fitzroy, 5 Term Rep. 152. | 
Enter the warrants of attoruey on the roll, then 
copy the iſſue delivered, and go on thus: At which 
day, before our lord the king at //:/tminſter, came 
the parties aforeſaid, by their attornies aforeſaid, and 
the ſheriff did not return the ſaid writ, nor did he do 
any thing thereon ; therefore, as before, let a jury 
thereupon come before our lord the king at Weftmin- 
fer, on next after by whom, Oc. and 
who neither, Sc. becauſe as well, Sc. The ſame day 
is given to the parties aforeſaid, at the ſame place. 
At which day, before our lord the king at Weſtminſter; 
came the parties aforeſaid, by their attornies aforeſaid, 
and the ſheriff did not return the ſaid writ, nor did he 
do any thing thereon; whereupon the ſaid B. prays 
the court of our ſaid lord the king here, that the ſaid 
A. may enter the iſſue joined between the ſaid parties, 
whereupon the ſaid A. is ordered by the court of our 
faid lord the king here, that he enter the ſaid ifſue 
Joined on next after (the day of the rule) 
in this ſame term, on the peril attending the neglect 
thereof. The ſame day is given to the ſaid B. there, 
Sc. At which day, before our ſaid lord the king at 
IVeflminfler, came the ſaid B. by his ſaid attorney, and 
the ſaid A. although ſolemnly called, eame not, but 
makes default, nor hath he entered, the ifſue joined iN 
the plea aforeſaid. Therefore it is conſidered by the 
court here, that the ſaid A. take nothing by his atore- 
jaid bill, but that he and his pledges to proſecute be 
amerced, and that the ſaid B. may depart the court 


here without day, for ever diſmifl:d thereſtom. 1. 
ii 
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it alſo conſidered by his majeſty's ſaid court here, that 
the ſaid B. recover againſt the ſaid A. 8], for his coſts 
and charges by him about his defence in this behalf 
expended, adjudged by the faid court of our ſaid lord 
the king now here to the ſaid B. and by his aſſent, ac- 
cording to the form of the ſtatute in ſuch caſe made 
and provided, and that the ſaid B. have his execution 
thereof, Ec. 

Enter the iſſue on the roll to the end of the laſt iſſue 
joined, then ſay: And as well to try the ſaid iflues 
above joined between the parties, as to inquire in caſe 
a verdict be thereupon given for the ſaid 4. againſt the 
ſaid W. what damages the ſaid A. hath ſuſtained by 
reaſon of the detention of the ſaid debt, as for his coſts 
and charges by him laid out about his ſuit in this be- 
halt, by occaſion of the premiſes ; whereof the parties 
have put themſelves upon the judgment of the court, in 
caſe judgment ſha!l be thereupon given for the ſaid A. 
2g inſt the ſaid V. Let a jury thereupon come be- 
fore our lord the king at Veſiminſier, on 
next after by whom, Oc. and who nei- 
ther, Cc. The ſame day is given to the ſaid parties 
there, Sc. At which day, before our faid lord the 
king at W/eftminfler, come the parties a'oreſaid, by 
their attornies aforeſaid, and hereupon all and ſingular 
the premiſes whereof the parties have put themſelves 
on the judgment of the court, being ſeen by the court 
here, and fully underſtood, and mature deliberation 
being thereupon had, it appears to the court here, 
that the plea of the faid H. by him above pleaded 
by way of reply to the ſaid plea of the ſaid V. by him 
laſt'y above pleaded in bar, and the matters therein 
contained, are ſufficient in law for him the ſaid 
A. to have and maintain his ſaid action thereof 
againſt the ſaid V. Therefore the ſaid A. as to that 
piea, ought to recover his ſaid debt, and his damages 
by bim {uſtained as aforeſaid, againſt the ſaid W. &c. 
in cate a verdict be given upon the ſaid ifſues for the 
ſaid A. againſt the ſaid V. And as to the trial of thoſe 
laid ſeveral iffues above joined, between the parties to 
te tried by the country, and alſo the inquiry of what 
Camages the ſaid A. hath ſuſtained by reaſon of the de- 
tention of the ſaid debt, as for his cofts and charges 
hm 144d out about his ſuit in this behalf, by occa- 
don of the premiſes whereof the parties have put 

themſelves 
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themſelves upon the judgment of the court, in caſe 2 
verdict upon the ſaid iſſues be given for the ſaid /, 
againft the ſaid . the proceſs thereof is continued 
between the parties aforeſaid, by the jury aforeſaid, 
being reſpited between them, before our ſaid lord the 


king at WY/iminſ/ter, until next after 
| unleſs | 
, one of his majeſty's juſtices aſſigned to hold 


pleas in the ſaid court of our ſaid lord the king here 
before the king himſelf, ſhould firſt come on 
the day of at the Guildhall of the ſaid 
city, according to the form of the ſtatute in ſuch caſe 
made and provided for default of the ſaid jurors, be. 
cauſe none of them did appear; at which day, before 
our ſaid” lord the king at Veſiminſter, comes the ſaid 
A. by his ſaid attorney, and the ſaid 
the juſtice aforeſaid, before whom, c. ſent here his 
record had in theſe words, to wit: Afterwards, that 
is to ſay, on the day and at the place within mentioned, 
before one of the juſtices 
of our ſaid lord the king, aſſigned to hold pleas in the 
ſaid court of our ſaid lord the king before the king 
See the pftea himſelf, Roger Kenyon, Eſq. &c. (40 the end of the 
— pat poftea on the fifth iſſue with the aſſeſſment of damages), 
- &y of It is theretore conſidered that the ſaid A. recover 
1796. againſt the ſaid IV. his aid debt, together with his da- 
mages, coſts, and charges, by the ſaid jury in form 
aſoreſaid aſſeſſed: and ailo 341. 198. for his coſts and 
charges by the court of our lord the king now here 
adjudged to the (aid A. i increaſe, and by his aſſent, 
which damages in the whole amount to 371. and the 
Mercy, faid in mercy, c. 


 Jo%gment fer the To the end of the demurrer book. At which day, be- 


defendant on a fore our faid lord the king at Meſtminſter, came the 
parties aforeſaid, by their attormes afo:<ſaid ; where- 
i upon the court of our ſaid lord the «ing now here, 
having ſeen and fully underſtood a'i and ſingular the 

premiſes aforeſaid, and having maturely deliberated 

thereupon, it appeared to the court of our ſaid lord the 

king now |here,. that the ſaid plea above pleaded by 

the laid E. in manner and form aforeſaid, and the mat- 

ter therein contained, are good and ſufficient in law io 

bar the faid H. from having his ſaid action againſt the 

ſaid E. Therefore it is conſidered that the ſaid H. 

take nothing by his {aid bill, but that he be in _ 


JUDGMENTS. 


of the court for his falſe claim, &c. ; and that the ſaid 
E. go thereof without day, &c. And it is further 
conſidered, that the ſaid E. recover againſt the ſaid 


H. 14! 10s. for her coſts and charges, laid out by her 


about her defence in this behalf adjudged to the ſaid E. 
by the court of our ſaid lord the king now here, 
by her aſſent, according to the form of the ſtatute in 
ſuch caſe made and provided; and that the ſaid E. 
have execution thereof, Wc. | 

Jo the end of the iſſue. At which day the jury be- 
tween the parties afoteſaid, in the plea aforeſaid, was 
reſpited between them, before our ſaid lord the king at 
Werminfler, until next after unleſs the 
juſtices of our ſaid lord the king, aſſigned to take the 
afizes in and for the county aforefaid, by form of the 
ſtatute, Sc. ſhould firſt come on the da 
of at H. in the county aforeſaid. And now 
here, at this day, the ſaid I. S. comes by his attorney 
aforeſaid, and the ſaid juſtices of aſſize, before whom, 
Sc. ſent here their record in theſe words, (afterwards, 
to wit, to the end of the poſtea.) Therefore it is con- 
ſidered, that the ſaid J. M. take nothing by his ſaid 
writ, but de in mercy for his falſe clamor, Sc. and that 
the ſaid J. S. go thereof without day, Cc. It is alſo 
conſidered, that the ſaid J. S. recover againſt the ſaid 
J. A. 17]. for his coſts and charges, laid out by him 
In and about his defence, in this behalf adjudged by 
the court of our ſaid lord the king now here, by his 
aſſent, according to the form of the ſtatute in ſuch caſe 
made and provided; and that the ſaid J. S. have exe- 
cution thereof, &c. | 

And the ſaid C. by J. X. her attorney, comes and 
cefends the wrong and injury, when, Oc. and fays, 
that ſhe cannot deny the ſaid action of the ſaid A. nor 
but the ſaid bond is the deed of the ſaid F. nor but that 
ſhe the ſaid C. adminiſtratrix as aforeſaid, detains from 
the ſaid A. the ſaid 100). in manner and form as the 
ſaid A. hath above complained againſt her. There- 
fore it is conſidered, that the ſaid A. recover againſt 
the ſaid C. adminiftratrix as aforeſaid, his ſaid debt, 
and alſo Gl. 108. for his damages, which he hath ſuſ- 
tained, as well by occaſion of the detaining thereof, as 
for his coſts and charges by him about his ſuit in this 
behalf expended, adjudged to the ſaid A. by his aſſent, 
to be levied of the goods and chattels Which were of 

H h the 
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4 the ſaid F. at the time of his death in her hands to be 
adminiſtered, if ſhe hath ſo much thereof in her hands 
3 to be adminiſtered, and if ſhe hath not ſo much thereof 
4 in her hands to be adminiſtered, then the ſaid 6l. 108. 
\F being the damages aforeſaid, to be levied of the proper 
] goods and chattels ef the ſaid C. and the ſaid C. in 
i mercy, c. 
# Thelikebycon- And the ſaid C. by J. X. her attorney, comes and 
|; lefon in caſe. qefentls the wrong and injury, when, Sc. and ſays, that m 
[. ſhe cannot deny the (aid action of the ſaid A. nor but 
that the ſaid F. in his life-time did undertake and pro. 
miſe, in manner and form as the ſaid A. hath above 
thereof complained againſt him, nor but that the ſaid 
A. hath ſuſtained damages by reaſon of the not per- 
forming the ſaid promiſes and undertakings in the ſaid 
declaration mentioned, to 25]. as the ſaid A, hath 
above ſuppoſed: And upon this the ſaid 4 prays 
judgment, and his damages ſo acknowledged, together 
with his coſts and charges by him about his ſuit in this 
behalf expended, to be adjudged to him, &c, There- 
fore it is conſidered, that the ſaid A. recover againſt the 
ſaid C. adminiſtratrix as aforeſaid, his ſaid damages ſo 
above acknowledged, to be levied of the goods and 
chattels which were of the ſaid F. at the time of his 
death, in her hands to be adminiſtered ; and if ſhe bas 
not ſo much in her hands to be adminiſtered, then 6/, 
being for the coſts and charges laid out by him about 
his ſuit, by the court of our lord the king now here 
adjudged, to the ſaid A. with his aſſent, to be levied 
the proper goods and chattels of the ſaid C. and the 
ſaid F. in mercy, Cc. 
?utgment of Enter the declaration and plea of plene adminiftravit; 
allets in futuro and hereupon the ſaid A. inaſmuch as the ſaid D. dots 
upon a piea of not deny the action of the ſaid A. but admits the ſane 
Favit to be true; and inaſmuch as the ſaid A. cannot deny, 
but that ſhe the laid D. hath not any goods or chatte 
which were of the ſaid J. at the time of his death it 
her hands to be adminiſtered, in manner and form 5 
the ſaid D. hath above in her ſaid plea in that behal 
alledged, prays judgment, and his damages, on occi- 
fon of the non- performance of the ſaid ſeveral promiſe 
and undertakings in the ſaid declaration mentioned, t 
be levied of the goods and chattels which were of tit 
ſaid J. at the time of his death, when, after fin 
judgment in this reſpect, they ſhall come to the * 


. T * 
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of the ſaid D. to be adminiſtered. Therefore it is 
conſidered, that the ſaid A. recover againſt the ſaid D. 
his damages by him ſuſtained by reaſon of the premiſes 
aforeſaid to be fo levied ; but becauſe it is unknown to 
the court of our lord the king now here, what damages 
the ſaid 4. hath ſuſtained by reaſon of the premiſes 
aforeſaid ; therefore the ſheriff is commanded, that by 
the oath of twelve honeſt and lawful men of his baili- 
wick, he diligently inquire what damages the ſaid A. 
hath ſuſtained by reaſon of the premiſes aforelaid ; 
and that he ſend the inquiſition which he ſhall there- 
upon take to our lord the king at Weftminſter, on 
under his ſeal, and the 
ſeals of thoſe by whoſe oath he ſhall take the ſaid in- 
quiſition, together with the writ of our lord the king 


next after 


to him thereupon directed. 
the parties aforeſaid at the ſame place, 


The ſame day is given to 
At which day, 


before our lord the king at Veiminſier, came the ſaid 
A. by his ſaid attorney; and the ſheriff, to wit, V. X. 
and L. MH. eſquires, ſheriff of the ſaid county, re- 
turned a certain inquiſition by him taken at, &c. on the 
Mm the 36th year of the reign 
of our lord the now king, by the oath of twelve good 
and lawful men of his county, by which it is found, 
that the ſaid A. hath ſuſtained damages by reaſon of the 
premiſes to gol, Therefore it is conſidered that the 
ſaid A. recover againſt the ſaid D. the ſaid 50l. for his 
damages aforeſaid by the inquiſition aforeſaid above 
found, to be levied of the goods and chattels which 
were of the ſaid F. at the time of his death, when ſuch 
goods and chatrels ſhall hereafter come to the hands of 
the ſaid D. to be adminiſtered, 
mercy, Sc. Although there are no coſts de increments 
in this caſe ; guære, if the ſheriff does not return coſts 
on his inquiſition ? if ſo, they ſhould be added as in 


day of 


other judgments in caſe. 


This judgment is firſt ſigned on a treble penny How to fen 
amp paper, and notice muſt be given in the uſua 


And the ſaid D. in 


Way to execute the inquiry, and the plaintiff's debt 
muſt be proved before the ſheriff; but if the action is 
in debt, ſign it on a double half. crown ſtamp paper. 


And for that the ſaid Mary cannot deny but that the Judgment of 
ſaid Jahn and Nicholas have not, nor on the day of ex- aiſ-15 in fuuuro, 
ibitung the bill of the ſaid Mary, or at any time after- * dest, 


IUAh 2 


wards, 


coſts. Ball & al. 
v. De Champs 


| judgment, 


inſolvent debtor. 


the ſaid John and Nicholas, to be adminiſtered, ſuffi- 


JupcnuenTs. 


wards; had any goods or chattels which were of the 
ſaid Richard, at the time of his death, in the hands of 


cient to ſatisfy the ſaid Mary the ſaid debt; the ſaid 
Mary prays judgment, and her ſaid debt to be adjudged 
to her, to be levied of the goods and chattels which 
were of the (aid Richard, at the time of his death, and 
which hereafter ſhall come to the hands of the ſaid 
Fobn and Nicholas to be adminiſtered. Therefore it is 
conſidered, that the ſaid Mary recover againſt the ſaid 
John and Nicholas her ſaid debt, to be levied of the 
goods and chattels which were of the ſaid Rzchard at 
the time of his death, and which hereafter ſhall come 
to the hands of the ſaid John and Nicholas to be admi- 
niſtered ; and the ſaid John and Nicholas in mercy, Cc. 

In an action againſt an inſolvent debtor, or fugitive, 
whoſe future effects remain liable to the payment of his 
debts, the plaintiff may take judgment for his demand, 
to be levied of thoſe effects. 1 Term Rep. 80, 


Scire Facias to vevive. 


Of reviving Judgments by Scire Facias. 
After a Year and Day. 


LL writs of execution muſt be ſued out within 3 

year and a day after final judgment ſigned ; other- 
wiſe the court concludes, primd facie, that the judg- 
ment is ſatisfied and extinct: yet however it will grant 
a ſcire facias, in purſuance of the ſtatute of W/m. 
13 Ed. 1. c. 45. for the defendant to fhew cauſe wy 
the judoment ſhould not be revived, and execution bod 
againſt him; to which the defendant may plead ſuch 
matter as he has to aſledge, in order to ſhew why pro- 
ceſs of execution ſhould not be iſſued; or the plaintiff 
may ſtill bring an ation of debt founded on this dor- 
mant judgment, which was the only method of revival 
allowed by the common law. Co. Lit. 290. 2 J. 
469. But if once an execution is fued within the year, 
and it be not executed, it may be continued on the 
roll from term to term, and there needs no /. i. 


* * * ] , ' * * 
2 Inſt. 471. 2 Lill. Pratt, Reg. 608 A ſin 
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A ſcire facias to revive a judgment entered on a bond A ei. fa. to re- 
ſecuring an annuity granted before the 17 Geo, 3. c. 26, mat cles 
is an action within that ſtatute; and therefore a me- pay an annuity 
morial of the annuity muſt be inrolled before brought, is an aQtion, 
and execution on a ſci fa. was ſet aſide, the conſi- 
deration of the memorial not being truly ſtated. Tt 
expreſſed 10001. money lent; whereas 7ool. was only 
lent, and a reſpondentia bond of 2711. given, alſo a de- 
duction of 291. for charges. Fenner v. Evans, 2 Term 
Kep. 267. | 

A ſcire facias is a judicial, not an original writ, but Judicial writ, 
is framed out of the record ; and it is in the nature of 
an action, for a releaſe of actions or executions diſ- 
charges it. Co. Lit. 290. b. 

It is a judicial writ in the nature of an original. In nature of an 
Judicial, inaſmuch as it is founded on a judgment, or stal. 
other matter of record; and in the nature of an ori- 
gival, ſince ſimilar proceedings may be had thereon as in 
common actions: And it hath been held in a variety 
of caſes, that it is an action. Fenner v. Evans, 1 Term 
Rep. 267. 2 Term Rep. 45. 

An execution had after a year and day without cz. Void or voidable, 
= is not void, but voidable. 3 Lev. 140. Salk. 273. 
pl. 4. 

If there has been no ca. ſa., fi. fa., elegit, or hab. fac. Sci fa, muſt be 
þ1//eſſrenem ſued out within the year and day, then in ed — ig 
order to revive the judgment, and take out execution, dhe onen 
you muſt ſue out a ſcire facias into the county where the aan was, 
original action was brought, the court ſuppoſing the 
defendant to reſide in the ſame county. Salk. 258. 600. 

Comb, 250. N. on R. E. 5 Geo. 2. 

This ci. fa, was intended to prevent a ſurpriſe upon 1 fei. fa. ne- 
the deſendant after the year and day elapſed; but ceſſary, if de- 
where he effects the delay, by bringing a writ of error, dan has 
though above a year and day, yet execution may iſſue de he e. 
without a ſet fa, Cro. fac. 664 So if he be non- 
ſuited, or diſcontinues in error, though the year was 
expired before error brought. Mid. 

5 the plaintiff has judgment with a cſſet executio, or Stay of execu- 
of execution for a year, he may, atter the year, tion. 
take out execution without a ſeire facias, becauſe the 
Celay is by conſent of parties, and in favor of the de- 
*endant; and the indulgence of the plaintiff ought not 
to be turned to his prejudice. But if the plaintiff do 
a0t take out execution within a year after the ce//7t 
h 2 executto 
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If an injunction, 
contra 1 Str, 
301 . 


Computation of 
the year. 


If execution not 
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In no cafe where 
parties are 
changed, ought 
execution to go 
without a ſci. fa. 


If defendant die 
after final judg- 
ment, 


SCIRE FACIAS to revive. 


executio is determined, a ſci. fa. muſt be ſued out, 

Mod. Caf. 288. t 
An execution was taken out without a ſci. fa. where 

the defendant had made delays by bills in chancery for y 

injunctions, and by obtaining time for payment, which h 

the court held regular, and diſcharged the rule ob. 

tained for Entiog the proceedings aſide with coſts, a 

2 Burr. 660. Mitchell v. Cue. | 
The year is to be computed from the day of ſigning tt 

judgment, not by the number of terms. Mod. Ci pt 

288, R 


If execution is not returned by the ſheriff or not filed, 
continuances on it cannot be entered on the roll; and 
if they are, and thereupon a ca. /a. is iſſued after the 
year, without ſci. fa. defendant ſhall be diſcharged out 
of cuſtody, and plaintiff pay coſts, Vide 2 Iilſ. 82, 
Barnes 213. 

If error be brought, though the party be hung up 
never ſo many years, yet there may be execution ſued 
out immediately upon affirmance without a ci. fe, 
2 Inſi. 471. 5 Co. 78. 6 Mod. 288. 1 Str. gol. 
Winter v. Lightbound. 1 Salk. 322, 


If Plaintiff or Defendant die after Final Judgment, aui 


before Execution, 


It is held that in no caſe where the parties to the 
judgment are changed, ought execution to be ſued by 
any other without a ſcrre factas ; therefore, if the plait- 
tiff dies before execution awarded, the execution can. 
not be ſued out in his name before ſci. fa. 2 Ld. Rq;. 
768. Regina v. Ford. But if execution 7s executed 
before death of plaintiff, it is good, for the plaintiff" 
death does not alter the execution, Alſo, upon the 
death of the defendant, after final judgment recovered 
againſt him, no execution can iſſue againſt his execu- 
tors or adminiſtrators, without a ſcire 2 to ſhew 
cauſe why the plaintiff ſhould not have executio 
* the goods, &c. of their teſtator. Lutw. 127% 

o this the executors and adminiſtrators may appel 
and plead ſuch matter as they have to alledge, u 
execution ſhould not iſſue : If not, judgment will be 
ſigned by default, and execution may ifſue there 
againſt the goods, c. of their teſtator, in their hand 
But if the defendant die in the vacation, and it 


judgment is not above a year and a day poſh, the 
plaintif 
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plaintiff may ſign judgment, but not take out execu- 
tion without a ſci. fa. 6 Term Rep. 368. 

If one recover againſt a feme ſole, and ſhe is married 
within the year and day, e ſc. fa. muſt go againſt the 
huſband. Mod's Inſt. 670. Lut. 1273. 

The huſband cannot have execution for the coſts on 
a plea of coverture found for the defendant without a 
ſci. fa. it being a maxim, that a perſon not a party to 
proceſs without a ſci. fa, Dougl. 637. MWortley v. 
Rayner. 
lt is neceſſary in caſe the plaintiff becomes non- 
ſuit. 

If an executor or adminiſtrator obtains judgment, 
and dies before execution, an adminittrator de bonis non, 
Cc. ſhall have a ſci fa. upon ſuch judgment. Stat. 
17 Car. 2. c. 8. Jon. 214. 1 Nel 890. Cre. Car. 167. 
If a judgment be againſt two, the ſei fa. muit be 
2g2inſt both. 2 Salk 298. 

It a writ of execution be once ſued out, returned, 
filed, and entered on the roll, it may be continued un- 
til you ſue out and execute a new one, and be as ef- 


fectual as if new writs were iſſued out every term, 
Str. 100. Aires v. Hardreſs. 


I hen may or not be ſued without Mction, 


The writ of ſcire facias may be ſued out of courſe at 
any time within ſeven ygars of the judgment being 
ſigned, but after that, and under ten years, there mult 
be a motion for leave to ſue it out at the fide bar, 
which is done by attending at /ftmin/ter before the 
judges go into court, The clerk of the rules draws 
up the rule in the evening, 6s. ; there is no occaſion 
to ſerve it on defendant or his attorney. Salk. 598. 
Comb. 356. 2 Lill. P. R. 612. 

If it be above ten years ſtanding, the plaintiff muſt 
move the court on an affidavit of the debt being due, the 
Judgment unſatisfied, and that the defendant is living. 
Clerk's Inſtr. 159. Style 495. If it be at the ſuit of 
an executor or adminiſtrator, it is only a hand mo- 
tion, if judgment be not above ten years old. 

if after fuch motion the judgment is revived, and 
then the defendant dies before execution, the plaintiff 
muſt ſue out a new ſci. fa. and may have it without 
Hh 4 motion; 


the record, cannot be benefited or charged with the 
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—_— for the judgment was revived before. Sali. 
598. 
Execution ca- 2 cannot be ſued out on a judgment re. 
— be = out vived by ſcire facias after the year and day, and no exe- 
revived, if above cution iſſued, but muſt be again revived. 
a year anda day, If upon a ſcire facias, the ſheriff returns ſcire fea, 
When an alias and defendant makes default in appearance, there ſhall 
requiſite. be judgment againſt him. But in all caſes when the 
ſheriff returns xihil, another ſcire facias ſhall be 
awarded. 2 Med. 227. 2 Inft. 472. And if he does 
not appear, there ſhall be judgment againſt him, Dy. 
168. 
Scire faciavtobe Jt is ordered, that every writ of ſcire facias, (of 
left four days. which notice ſhall be giyen to the defendant,) ſhall be 
notice is givea, delivered to, or left in the office of the ſheriff to whom 
directed, four days before the return of ſuch writ, exclu- 
17 a nihil, ſome fue of the day on which ſuch writ is returnable: And 
— ren that every fir? writ of ſcire facias, on which a nil 
ſhall be returned, ſhall be delivered to, or left in the 
office of the ſheriff, ſome time before the return of ſuch 
Alias four days. writ : And that every writ of alias ſcire facias ſhall be 
delivered to, or left in the office of the ſheriff, four 
Sheriff toindorſe days excluſive before the return of ſuch writ; and every 
_ ſheriff ſhall write or indorſe on ſuch writ, the day of 
the month in which the ſame is delivered to him, or 
left in his office. R. E. 5 Gee. 2. 
Tolieinoffice The rule is that the alias ſci. fa. ſhall lie in the office 
lat four dee. the 1% four days before the return; and the reaſon is 
that the ſheriff may (if poſſible) ſerve it. Per Cur, 
Forty v. Hermer, 4 Term Rep. 583. 
No alias to ie It is ordered, that upon iſſuing any writ of ſer? 
—— _ facias, upon any ſuit here depending, no writ of alias 
wr1i: FTeturne . . . . . 
able. ſcire facias ſhall thereupon iſſue, until the firſt writ of 
tire facias be returnable : If ſued contrary to this rule, 
ſuch alias ſhall be void. R. T. 8 V. z. 
Each to have If there be two ſci. fa.'s there muſt be fifteen days 
even Gays be- between the ze/te of the fir ft and return of the ſecond, 
nts by bij, without any regard to the number of days between the 
| tefle and return of each. Str. 1139. Tt cannot be 
teſted on a Sunday. Dy. 168. Mod. Caf. Law and 
Equity, 227. 305. Salk. 599. And every writ of 
alias (hall bear zefte, the day of the return of the firſt 
Salk. 599. 6 Mad. 86, | 


The 
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The court in Eaſter term 1792 held, that four days If only one ſci. 

excluſrve are ſufficient between the teſte and return of = I ans 
the ſci. fa. where one ſci. fa. only iſſues, and proceedings 2 — 
are by bill. Bell v. Jackſon, 4 Term Rep. 66 3. contra. 
N. on R. E. 5 Geo. 2. 2 Jon. 228. Com. 53. Salk. 599. 
Skin. 633. And Med. Caf. L. & Eq. 355. proceed- 
ings were ſtaid, becauſe four days only between te/le and 
return. 

Every /ci. fa. by original, ought to have fifteen By origins), 1 
days incluſive between the tefte and return, unleſs helped ©Y*+ 
by Hat. 16 Car. 1. c. G. and 13 Car. 2. c. 2. N. on R. 

8 V. 3. | 

Motion to ſtay proceedings on ſci. fa. becauſe it was When may 
not ſerved till the day before the return. Sed per Curiam, ſummon. 
If it lays four days in the office, that is all which is 
required ; the ſummons may be made any time before 
the court is up, on the day of the return, Obrian v. 

Frazier, 1 Str. 644. Bland v. Perry, ſo ruled again in 
T. T. 4 Geo. 2. on great debate, Vide 3 Burr. 1360. 
Hunt v. Coxe. Barnard. K. B. 344. 

The general practice upon two ſci. fa.'s is, to leave Firſt fi. fa, leit 
the firſt one day before the return for a nibil, which is oe day betore 
thought to be a ſufficient time within the rule of E. 8 8 
5 Geo. 2. 

To revive a judgment it is ſeldom that the party is It returned ſci. 
warned by the ſheriff; but if he is, the ſcire facias dei. 
muſt be left at the ſheriff's office, and a ſummons taken 
thereon, directed to an officer; pay 25. 4d. who will 
ſerve it. 

To be ingrofſed on a 3s. 6d. ſtamp parchment, How to be ſure 
which take to Meflrs. Provoſt and Webb, with a præ- but. 
cipe, who will ſign it, pay 18. 8d ſeal 7d. If lett tor 
a return of nihil, take it to the ſheriff's office, pay 18. 
for each defendant; upon the return day, fue out an 
alias, ſign and ſeal it as before, and leave it at the 
ſheriff's office. 

A ſea. fa. ought to be as ſhort as poſſible, becauſe it To be hart. 
is of the nature of writs to ſet forth things very briefly; 

and a writ is therefore called a brief, trom the Latin 

word breve, which ſignifies ſhort or compendious. 

2 Lill. 60g. 

Middleſex. Sci. fa. to revive for A. B. againſt C. F. Præcipe. 

for 10001. debt, and 621. damages, returnable on, Sc. 
F. T. attorney. 
George 
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Scire facias in 
oct, 


2 If an alias, 
ſav, as b-tcre we 
h vc commanded 
you, 


The like in caſe, 
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George the third, by the grace of God of Great Bri. 
tain, France, and Ireland, king, defender of the faith, Cr. 
to the ſheriff of Middleſex, greeting: Whereas Joh; 
Denn, lately in our court before us at Veſiminſier, by 
bill without our writ, and by the judgment of the ſame 
court, recovered againſt Charles Fenn 1000). for a 
debt, and alſo 63]. tor his damages which he ſuſtained, 
as well by occaſion of the detaining the ſaid debt, as 
for his coſts and charges by him about his ſuit in that 
behalf expended, whereof the ſaid Charles is convicted, 
as appears to us of record ; and now on the behalf of 
the ſaid Jahn we have been informed, that although 


judgment be thereupon given, yet execution for the 


ſaid debt and damages ſtill remains to be made to him; 
whereupon the ſaid John hath humbly beſought us to 
provide him a proper remedy in this behalf; and ve 
being defirous that what is right and juſt ſhould be done 
on this occaſion, command you“, that by good and 
lawful meu of your be'liwick, you cauſe it to be made 
known to the ſaid Charles, that he be before us, at 
Meęſimin er, on Wedneſday next after fifteen days 
of Eaſter, toſhew it he has, or knows of any thing to 
ſay for himſelf, why the ſaid Jobn ought not to have 
his execution againſt him for the debt and dama 
aforeſaid, according to the force, form, and effect of 
the ſaid recovery, if it ſhall ſeem expedient for him ſo 
to do: and further to do and receive what our ſaid 
court before us ſhall then and there conſider of him in 
this behalf; and have you there then the names of 
thoſe by whom you ſhall ſo make known to him, and 
this writ. Witneſs Lloyd lord Kenyon, at Weſtminſter, 
the 12th day of February, in the 36th year of our 
reign, Mansfield and Way 
George the third, c. To the ſheritt of Kent, greet 
ing: Whereas John Buttle, lateiy in our court beore 
us at M eſiminſter, by bill without our writ, and by 
the judgment of the fame court, recovered againlt 
Charles Waters gol. for his damages, which be bad 
ſuſtained, as well by occaſion of the not performing 
certain promiſes and undertakings made by the {aid 
Charles to the ſaid John, as for his coſts and charges by 
him about his ſuit in that behalf expended, whereot 
the ſaid Charles is convicted, as appears to us of fe- 


Ford, and now on the behalf of the ſaid John, we oy 
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been informed, Sc. (as in the other precedent, only 
leave the word debt“ out). 

For his damages which he had ſuſtained, as well by Tbe like ĩn treſ- 
means of a certain treſpaſs committed by the ſaid C. at . 

B. in your county, as for his colts, Sc. 

For his damages which he had ſuſtained, as well by The Ike ia treſ- 
occaſion of a certain treſpaſs and aſſault made by the #26 and aſſault. 
ſaid C. on the ſaid J. at B. in your county. 

For his damages which he had ſuſtained, by reaſon If ia covenant, 
of a certain breach of covenant made by the ſaid C. to 
the ſaid A. as for his coſts, &c. 


Sci. Fa. for and againſt Executors and Adminiſtrators. 


George, &c. Whereas A. B. lately in our court be- Againſt an ad. 
fore us at Neſiminſter, by bill without our writ, and I 
by the judgment of the ſame court, recovered againſt | 
C. D. 40l. for his damages, which he had ſuſtained, as 
well by occaſion of the detaining the ſaid debt, as for 
his colts and charges by him laid out about his ſuit in 
that behalf, whereof the ſaid C. is convicted, as ap- 
pears to us of record, and now on the behalf of the 
ſaid A. we have received information in our court be- 
fore us, that although judgment be thereupon given, 
yet execution of the ſaid damages ſtill remains to be 
made to him; and the ſaid C. D. is ſince dead inteſtate, 
and adminiſtration of all and fingular the goods and 
chattels, rights and credits, which were of the ſaid C. 
at the time of his death, was committed.and granted to 
Z. F. the widow and relict of the ſaid C. in due form 
of law, as we have received information from the ſaid 
J.; whereupon the ſaid 4 hath beſought us to provide 
him a proper remedy in this particular, and we being 
willing, that what is juſt and right ſhould be done, 
command you, that by honeſt and lawful men of your 
bailiwick, you make known to the ſaid E. adminiſtra- 
trix as aforeſaid, that ſhe be before us at Vęſiminſter, 
on next after to ſhew if ſhe has 
or knows of any thing to ſay for herſelf, why the ſaid 
A. ought not to have his execution againſt her, for the 
damages aforeſaid, to be levied of the goods and chat- 
tels which were of the ſaid C. at the time of his death, 
in her hands to be adminiſtered, according to the 
force, form, and effect of the ſaid recovery, if it ſhall 
ſeem expedient for him ſo to do; and further to do and 
receive (as in the former one). 


George, 
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The like 2g: inſt 
an ezecutor. 


Three executors 
and two infants, 


The Hike for an 
exccutor, 


The like for an 
adminiſtrator, 


Flow to proceed 
atter ſhetigt's 
tert D. 


ScixRE FACIAS to revive. 


George, &c. to the end of the words “ yet execute 
„ the damages hill remains to be made to him,” then 
fay : And whereas the ſaid C. D. is fince dead, having 
firſt duly made his laſt will and teſtament, and ap. 
pointed E. F. executor thereof, as we have been in. 
formed in our ſaid court before us; whereupon the 
ſaid A. hath beſought us to provide him a proper re. 
medy, &c. as in the other; only ſay executrix, inſtead 
of admini/iratris. | 

T hree executors, two of whom were infants, he of 
full age proved, and he alone brings a ſci. fa. ſets 
farth the truih, and obtains judgment. Error brought 
and aſſigned, that all ought to have joined—held no 
error; for the others cannot prove the will during their 
nonage, and the judgment affirmed; for the execution 
fhall not be delayed till the infants come of full age, 
Hatton v. Maſcall, 1 Lev. 181. 2 Saund. 212, 213 

Goods of the teſtator, in the hands of his executir, 
cannot be ſeized in execution of a judgment again the 
executor in his gwn right. Farr v. Newman, 4 Term 
Rep. 6 0. 
| George the third, Sc. Whereas A. B. lately in out 
court betore us (as in the firſt ſer. fa. to © record, 
yet execution of the ſaid judgment til] remains to be 
made, and the faid A. is ſince dead, as we have te- 
ceived information from C. G. executor of the [at 
will and teſtament of the ſaid A. and becauſe we are 
willing (as in the former one) to ſhew if he hath, or 
knoweth of any thing to ſay for himſelf, why the (aid 
C. G. executor, as aforeſaid, ought not to have execu- 
tion againit him for the damages aforeſaid, according, 
&c. | 

And the ſaid A. is ſince dead, as we have received 
information from E. adminiſtrator of all and ſingulat 
the goods and chattels, rights and credits of the ſaid 
C. D. deceaſed, and becaule we are willing, &c. 


How to proceed to Judgment. 


When the ſheriff has returned upon the firſt ſci. fa. 
tire ſeci, or a nihil upon the firſt, and alſo aihil on the 
alias; on the return day of the alias, or firſt ſci. fa. 
(if only one is ſued out, and a ſci. feci returned on it) 
give a rule at the clerk of the rules, which is wrote on 
a plain piece of paper thus, A, B. againſi C. D. rule 


ian ſci. fa.“ pay 18. 10d. which expires four days dr. 
p cluſtve 
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cleſtve of the day it is given; and if the defendant does 


oh not appear, execution may be taken out after the entry 
en made of the cz. fa. on the roll, with the clerk of the 
ng judgments. 
ap- Get /ci. fa. from the ſheriff's office returned, then 
he enter on a roll as far as the ſum recovered, take ſame 
the to the clerk of the judgments, and he marks the roll 
re- and the two ſci. fa. s, pay 28. for the entry, which is 
ead as follows : 
| Middleſex, I Our lord the king hath ſent to his ſheriff 
e of to wit, Jof Middleſex, his writ cloſed in theſe 
ſets words, to wit, George the third, (to the end of the 
ght firſt /ci. fa.) Mansfield and Fay, Then on a new 
oo line—At which day before our lord the king, at - 
heir minſter, came the ſaid A. in his own proper perſon, 
tion and the ſheriff, to wit, and 
age, , eſquire, ſheriff of the ſaid county, 
13. returned to us, that the ſaid C. had not any thing in 
ter, his bailiwick, where, or by which he could give him 
Fe notice, as by the ſaid writ he was commanded, or was 


erm the ſaid C. found in the ſame ; therefore as before it 
| was commanded to the ſaid ſheriff, that by honeſt and 
lawful men of his bailiwick, he make known to the 
ſaid C. that he before us, at I eminfler, on * 

next after to ſhew in form aforeſaid, if, 
Sc. and further, &c, the ſame day is given to the 
ſaid A. there, Sc. at which day before our ſaid lord the 
king at J/e/tmin}ler, came the ſaid A. in his proper 
perſon, and the ſheriff as before returned, that the faid 
C had not any thing in his bailiwick, where, or by 
which he could give him notice, as by the ſaid writ he 
was commanded, or was the ſaid C. found in the 
ſame; and the ſaid C. although ſolemaly called, came 
not, but made default, Therefore it is conſidered, 
that the ſaid A. have his execution againſt the ſaid C. 
for the debt and damages aforeſaid, according to the 
force, form, and effect of the ſaid recovery, by the de- 
fault of the ſaid C. &c. 

If there be a ſcire facias of one term, and the ſecond 
fer. fa. returnable the next term; enter the i on the 
rol, with an award of the ſecond as far as the return 
day; then docket it, otherwiſe you will have a po? 
termimnum to pay. 
| Lindin, (J.) Our lord the king hath ſent to his 

ſherifts of London his writ, cloſed in theſe words, to 


wit, 


How to enter 
judgment by de- 
fault. 


The entry cf 
wo ſci. ta. s 


2 The return 
day of the alas, 


Judgment by de- 


ta ult. 


TF (ci. fa, of 
diitecent terms, 


The entry of one 
'ci. fa, in Log- 


don. 
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wit, George the third, &c. (to the end of the ſcire facin, 


Mansfield and Way); at which day, before our lord the al 
king at Meſiminſier, came the ſaid A. in his own pro. th 
per perſon, and the ſheriffs, to wit, and of 

ſheriffs of the ſaid city, returned to us, 

that they had made known to the ſaid C. that he be he. m 

fore the king on the day and at the place in the ſaid writ 3 

mentioned, as by the ſaid writ they were commanded, 

The ſame day is given to the ſaid A. there, &c. And pe 

the ſaid C. although ſolemnly called, came not, but an 

Judgment. made default. Therefore it is conſidered, that the fail ne 

A. have his execution againft the faid C. for the debt m. 

and damages aforeſaid, according to the force, form, be 

and effect of the ſaid recovery, by the default of the thi 

ſaid C. &c. be 

Of the Appearance and Declaration. Uh 

appearance. If the defendant appears to the ſcire facias, by bill, he mi 

does it by a note in writing delivered to the plaintiffs at- mc 

torney, before the end of the four days, after the rule Lee 

on the ſci. fa, is given, thus, A. B. again C. D. | 

I appear for the defendant upon the writ of ſcire f- aft; 

« cias i ſued in this cauſe, | | wi! 

&« Yours, J. K. attorney.” for 

A memorandum on a 25. 6d. ftamp I take to be ne- tor 

ceſſary, and to be filed with Meſſrs. Proveſi and We. 6 / 

Quære, If not actually neceſſary for plaintiff's attorney 15. 

to file one ? / 

If appearance, If the defendant does appear, then declare again a cc 

him in this form: teſt; 

Eaſter term, 36th George the third, forn 

Deelaration ona Middleſex, (i.) Our lord the king ſent to his ſhe- tors 

* ie. rift of Midadleſex, his writ cloſed in theſe words, to 17. 

wit, George the third, (to the end of the entry on the 5 

roll, as far as the return of the ſheriff on the ſecond eco 

ci. fa. if there are two), then ſay, At which day befin a wa 

our ſaid lord the king, at Weſtminſter, came the ſaid C. huſb 

by J. B. his attorney, and thereupon the ſaid A. proj 

| that execution may be adjudged to him, of the debt and da- 7 
| mages 7 according to the force, form, and Net 2 
; the ſaid recovery, &c. 3 

| What is a ſuffi- A declaration on a ire facias by the aſſignees of 1 _ 
6 bankrupt, ſtating, “ that he became a bankrupt within : ws 
* « the meaning of the ſtatute, Sc. and that his good = = 
| * and effecls were afterwards in due manner albs" arſt | 


70 
3 . 
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« to the plaintiffs,” is ſufficiently certain, without 
alledging that the party was declared a bankrupt, or 
that his effects were aſſigned by deed. Minter aſſignees 
of Beyer v. Kretchman, 2 Term Rep. 45. 

A declaration on a ſci. fa. returnable the laſt return, 
may be entitled of the ſame term generally. Vide 
3 Wilſ. 154. Ward v. Ganſell. | 

To be engroſſed on a treble penny paper, charge 8d. 
per ſheet drawing, and 4d. for the copy, beſides ſtamps, 
and all the proceedings are to be delivered to the attor- 
ney for the plaintiff, by bill as well as original, who 
makes up the iſſue or paper book; a rule to plead is to 
be given, and plea demanded, and all proceedings are 
the ſame as in other caſes, If there be an iſſue, you 
begin with declaration, there being no memorandum in 
this caſe. 

If the ci. fa. is bad, it cannot be amended, but you 
muſt move to quath it, which is done by counſel on 
motion in the firſt inſtance, fee 10s. 6d. rule 38. 
Str. 401. Hillier v. Froft. 

If final judgment be obtained againſt B. by A. who 
afterwards dies, his executor mult take probate of his 
will, ſo as to recover the money, at Dactors Commons, 
for the money is aſſets at [etminſter, and the execu- 
tor cannot mointain the /cz. fa. without ſuch probate. 
6 Mad. 131. So if adminiſcation is granted. 7 Med. 
15. Carliſle v. Greenwozd, 

A ſcire facias to revive a former judgment, is ſo far 
a continuation of the ſame action, that if the plaintiff s 
teſtator had agreed not to bring a writ of error, in that 
former action, ſuch agreement ſhall bind his execu- 
tors upon the /cire facias being brought againſt them, 
i Term Rep. 388. I right v. Nutt. 

Baron and feme brought a * upon a judgment 
recovered by the feme dum ſola. After execution 
awarded, the fine dies, it was held, it ſurvived to the 


huſband, 3 414, 186. Salk. 116. 
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Proceedings. 


Sei, fa. cannot 
be amended. 


Where probate 
ought to be 
taken after fina! 
judgmen', and 
betore rev: vor. 


How far it is a 
continuation ot 
the former 
action. 


Sci. f., by baroz 
and feme on a 
judgment te- 
covered by ieme 
whilſt fol-, if 


after crecution 


awarded, the die, it ſurvives to the huſband. 


Judgment was recovered againſt a feme ſole, who 
aſter married; a ci. fa. was ſued out againtt the huſ- 
band and wife, and judgment againſt them; before 
execution executed, the wife died, and after her death, 
a new ſci. fa. was iilued againſt the huſband, and he 


was held chargeable; but he was not liable upon the 
arſt judgment. Salk, 117. 


Judgment 


J +dgment 
againſt a fe ne 
ſole, who after 
married ; before 
execution, wite 
died, the huſ- 
band 18 charge- 
able. 
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In · jet ment en -· Judgment in ejectment, and after a year and a day, 


ecution cannet there was a ha. fac. pofſ. without bringing a ſci. fa. and a 
5 adjudged that 2 to be brought as . — - 
without ſci, ſa. the fertenants as againſt the detendants. Withers v. f 
Harris, 3 Salk. 319. pl. 1. . 
Praceedings by Original. P 
If ſei. fa. be by If the proceedings are by original, the maſter ſays, — 
ovigigal. the /cire facias after judgment is to be made out by the fi 
attorney, and ſigned by Meſſts. Proveft and Mebb; pay 
15. 8d. and 7d. ſeal. and not the filazer. Sf 
Sci. fa. by ori- George the third, c. to the ſheriffs of London, greet- ” 
gina). ing: Whereas A. B. lately in our court before us at 7. 
Meſiminſter, by our writ, and by the judgment of the mw 
ſame court, recovered, &c. (as in one by bill, to the wy 
word behalf), and have there the names of thoſe by 0 
whom, &c. Witneſs, Sc. The return muſt be 2 In, 
general one; as, on the morrow of All Souls, where- if 
ſoever we ſhall then be in England. Mansfield and 1 
Way. And there muſt be fifteen days between the fl 8 80 
and return of each writ. A rule may be given on the BR 
return day of the ſecond, with the clerk of the rules; on 
when expired, ſign judgment; but then it cannot be = . 
ſigned until four days after the quarto die poſt of the rt I; 1 
turn of the ſecond ſci. fa. if there be two; if not, four 4 
days after the quarto die poſt of the firſt, if returned _ 
ſcire feci. 
As to tefle A ſcire facias was teſted, making both the % and uy 
and xetvrn, return incluſiue of the fifteen days, and held well. Saik. = 
599. 2 Jones 228. now 
If Plaintiff or Defendant die after Interlecutory, and le- — 
fore Final Judgment, haw to proceed. - wi 
Proce-dings by At common law, the death of either party abated the raid c 
1 ſuit ; but now it is otherwiſe by the ſtatute 8 & 9 //. 3 fully 3 
ofter interlocu- c. 10. /. 6. which enacts, that if any plaintiff die after damag 
tory judgment. interlocutory and before final judgment, the adio ter in 
ſhall not abate, if it might originally be profecuted bf aforeſa 
| the executors, &c. of ſuch plaintiff; and if the ce- Inquir) 
\ fendant die after interlocutory and beſore final juog- aforeſa 
ment, the action ſhall not abate, it might originally and tef 
be proſecuted againſt the executors, &c. of ſuch defendant; execute 
and the plaintiff, or, if he be dead after ſuch interlo- proved 
cutory judgment, his executors, &c. may have 2 /t Archbi 
Facias againſt the defendant, if living, after ſuch judge upon hi 


ment; 
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ment; or if be died after, then againſt his executors, 
Sc. to ſhew cauſe why the damages in ſuch action 
ſhould not be aſſeſſed and recovered, 

If the plaintiff dies after interlocutory judgment 
ſigned, and before inquiry, make out the following 
ci. fa. and if not returned ſcire fect, make out an alias, 
and proceed to judgment in the ſame manner as before 
ſtated. | 
George the third, &c. To the ſheriffs of London, 
greeting: Whereas S. F. lately in our court before us, 
at Weſtminſter, by bill without our writ, impleaded 

H. being in the cuſtody of the marſhal of our Mar- 
ſhalſea before us; For that whereas, (here recite the 
whole declaration) to the ſaid S. F. his damage of gol. 
as he ſaid, and thereupon he brought ſuit, &c. and ſuch 
were the proceedings in our ſaid court before us at 
Meſiminlier, that afterwards, to wit, in Hilary term 
laſt pat, it was conſidered by our ſaid court before us, 
that the ſaid S. ought to recover his damages by occa- 
ſion of the premiſes ; but becauſe it was unknown to 
our ſaid court before us, what damages the ſaid S. had 
ſuſtained by means of the premiſes aforeſaid, we com- 
manded you, that by the oaths of twelve good and 
lawful men of your bailiwick, you ſhould diligently 
inquire what damages the ſaid S. had ſuſtaired, as well 
by occaſion of the premiſes, as for his cofts and charges 
by him laid out about his ſuit in that behalf; and that 
you ſhouid ſend the inquiſition, which you ſhould 
thereupon take, to us at Heſiminſter, at a certain day 
now pait, under your ſeal, and the ſeals of thoſe, by 
whole oath you ſhould take that inquiſition, togethei“ 
with our writ to you for that purpoſe directed, as by 
tte record and proceedings thereof, remaining in our 
ſaid court before us, at Meſiminſter aforeſaid, more 
fully and at large appears; yet inquiſition of the ſaid 
damages ſtill remains to be made; and the ſaid S. at- 
ter interlocutory judgment had been given in form 
aforeſaid, and before the return of our ſaid writ of 
inquiry by us to you ſent as aforeſaid, for the purpoſe 
aforeſaid, died, having firſt duly made his laſt will 
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How to proceed 
if plaintiff dies. 


Sci. fa, by an 
executor after 
an interlocutory 
judgment, and 
before inquiry - 
executed. 


To be figned 
and ſealed, with 
Meſſre. Provoſt 
and Webb. 


2 In teſtate and 


and teſtament in writing, and appointed J. B. ſole 29miniftrationof 
| ©Xecutor thereof, upon whoſe death, the ſaid F. B. duly 
proved the ſaid will, in the prerogative court of the 
archbiſhop of Canterbury, in due forin of law, and took 
upon himſelf the burthen 1 execution thereof, as 

i by 


all and Gngular 
the goods, chat- 
tels, rights, and 
credits, which 

were of the ſaid 
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S. at the time of by the ſaid 7. B. we are given to underſtand, and be 


| 
his death, wes inſormed, where'ore the ſaid F. B. executor as afore- | 
— ſaid, hath humbly beſought oh 6; provide him a proper f 
dence Arch= remedy in this behalf; and we being willing, that a 
—— what is juſt and right ſhould be done, command you 
vry, primate of Sou 
all England, and that, by good and lawful men of your bailiwick, you 8 
metropolitan, make known to the ſaid 7. H. that he be before us at ” 
— 1.8. Meſiminſter, on next after to ſhew if any C 
to wit, at thing he has or knows to ſay for himſelf, why the da- 0 
. D ear mages in the ſaid action ought not to be afe/ſed and 4 
J. B weare Tecovered by the ſaid J. B. executor as aforelaid, ac- 1 
given to under - Cording to the form of the ſtatute in ſuch cafe made 5 
Rand, &c. and provided, if it ſhall ſeem expedient for him ſo to * 
„ do; and urther, to do and receive what our ſaid court, 10 
before us, ſhal! then and there conſider of him in this = 
behalf; and have there then the names of them by his 
whom you ſhall ſo make known to him, and this arit, wb 
Witneſs, Sc. Mansfield and Way, - 
Of Defendant's Appearance. | 4 y 
The defendant appears by delivering à note in writing bal 
zo plaintiff's attorney, and a memorandum or minute on the 
a 28. 6d. ſtamp mutt be filed, and the proceedings are ſaid 
not in this caſe to be filed with the clerk of the papers, his 
but delivered to the attorney on each ſide. jend 
Declarations London, (ſs.) Our lord the king ſent to his ſheriffs to u 
of London his writ, cloſed in theſe words, to wit, unde 
(here ſet forth the 1109 ſci. fa. 's as far as the return of the Rs 
ſecond, exatlly as on the roll), then ſay : And the ſaid 3 
J. being ſolemnly called, comes by J. T. his attorney, as by 
and thereupon the faid 7. B. executor as aforeſaic, _r 
prays that the damages in the ſaid action may be a- * t 
ſeſſed, and be recovered by him the ſaid J. according . 
to the form of the ſtatute in that caſe made and pro- gy 
vided ; and the ſaid J. brings into court here the let. * tt 
ters teſtamentary of the ſaid S. J. whereby it fully . 
| appears to the court here, that the faid J. B. is execu. E it 
| tor of the laſt will and teſtament of the ſaid S. and ply 
| hath the adminiſtration thereof, Wc. =” 
| If no appenr= If the defendant does not plead after the rule is es- 2 5 
| ance, how to Pired, then fign judgment as in common caſes on 3 hn. 


ſign judgment, double 28. 6d. ftamp, and give notice of executing the 
writ of inquiry, and procecd to final judgment as n 1110 
other caſes. Vide the form of the writ in Lilh's Es. 


| tr its 60: * 
a 7 Aſter 
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After final judgment is obtained on the inquiry, en- How to make 
ter the ſame on the ſcire facias roll; therefore ſuppoſing the entry atter 
it to be carried. in, take the, inquiſition-to We/iminſter * 
for that purpoſe, pay 28. Gd. the award of the inquiry, 
inquifitions., and final judgment is to be added.. 

George the third, Vo. Lo the ſheriff of Middleſex, Scire faci's 

eetiug: Whereas A. B. lately in our court before us wy wages ug 
at Meſiminſler, by bill without our writ, 1mpleaded qef.nqant, dying 
C. D. being in the cuſtody of the marſhal of our Mar- after interlocu- 
ſalſea before us: For that whereas (here go to the end 1 — 
of the declaration) to the damage of the {aid A. B. of 
20l. as he ſaid, and thereupon he brought ſuit, &c. 
and ſuch proceedings were thereupon had in our ſaid 
court before us at /e/tmin/ter, that afterwards, to wit, 
in Hilary term laſt paſt, it was conſidered by our ſaid 
court before us, that the ſaid A. B. ought to recover 
his. damages by occaſion of the premiſes ; but becauſe 
it was unknown to our faid court before us, what da- 
mages the, ſaid A. B. had ſuſtained by occaſion of the 
premiſes aforeſaid ; we therefore commanded you, that 
by the oaths of twelve good and lawful men of your 
bailiwick, you ſhould diligently inquire what damages 
the ſaid A. B. had ſuſtained, as well by occaſion of the 
ſaid premiſes, as for his coſts and charges by him about 
his ſuit in that behalf expended, and that you ſhould 
ſend the inquiſition which you ſhould thereupon take 
to us at Neſiminſier, on next after | 
under your ſeal, and the ſeals of thoſe by whoſe oath 
you ſhould take the ſaid inquiſition, together with that 
writ, The ſame day was given to the ſaid A. B. Cc. 
as by the record and proceedings thereof, remaining in 
our court before us at Meſtminſter, manifeſtly appears; 
and the ſaid C. D. after interlocutory judgment had 
been given in form aforeſaid, and before any inquiſi- 
tion taken on our ſaid writ of inquity by us to you ſent, 
ſor the purpoſe aforeſaid, died inteſtate, and admini- 
tration of el and fingular the goods, chattels, and 
credits of the ſaid C. D. hath been granted to V. D. 
the wicow and relict of the (aid C. D. as we have been 
Swen to underſtand and be informed ;z and becauſe we 
being willing that thote things, which in our ſaid court 
before us ſhould be duly executed, we command you, 
that by gogd and Jawtul men of your bailiwick, you 
mage known to the ſaid A. D. adminiſtrattix as afore- 
aich, that ſhe be before us at Meſiminſter, on 
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next'after to ſhew if any thing ſhe has, o. 
knows, to ſay for herſelf, why the ſaid damages in the 
ſaid action ought not to be aſſeſſed, and by the ſaid: 
A. B. recovered, according to the form and effect of 
the ſtatute in ſuch caſe made and provided, if it ſhall 
ſeem expedient for him ſo to do, and further to do and 
receive what our faid court before us ſhall then and 
there conſider, &'c. (as in the other). Vide Salk. 315; 


Proceedings againſt Bail. 


The bail ſtipulate by their recognizance in this triple 
alternative, That the defendant ſhall,” if condemned in the 
action, ſatisfy the plaintiff his debt and cofts ; or, that bv 
ſhall ſurrender himſelf a priſoner ; or, that they will jay 
it for him: and when judgment is obtained, they ſtand 
liable to perform this contract, and may be compelled 
ſo todo; but before any immediate proceeding can be 
had againſt them, a capias ad ſatisfaciendum muſt be 
ſued out againſt the defendant, into the county where the 
original action is laid, and left for a return of non 9 
inventus by the ſheriff of that county in his office, four day; 
excluſive of the return day; the bail not being bound to 
render the principal, until they know what execution 
the plaintiff chooſes to take out. 3 Burr. 1360. Salk, 
559. No execution but a ca. ſa. has effect to fix the 
bail, all others aiming at ſatisfaction by a ſeizure of 
the defendant's property, whereas this writ amounts to 
a demand on him to ſurrender himſelf a priſoner, 
which if not done by the return thereof, the bail (who 
may, on their own authority, take the defendant into 
cuſtody, and by ſurrendering him, diſcharge themſelves) 
having, it is preſumed, made their election to perform 
the condition of their recognizance. The recogni- 
zance being thus forfeited, the plaintiff may either 
bring his action of debt thercon, or proceed by far: 
facias againſt the bail, commanding them to ſhew caule 
why the plaintiff ſhould not have execution againk 
them for his debt and damages. 

How to proceed, But before a ſci. fa. is ſued out, or action commencth, 
it is neceſſary to make an entry of the recognizance 
with the clerk of the judgments ; and the roll ought to 
be docketed, and carried in: the form of which ft 
afterwards, - 
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# It was held in Z. T. 35 Geo. 3. that the bail were Bail not dif- 
de not diſcharged by the principal's giving a cagnovit; and — 4 
id refuſed to grant a rule to enter an exoneretur on the bail- defendant. 
— piece. Hodgſon v. Nugent, 6 Term Rep. 277. 
nd How to proceed by Action. 
nd The only difference in the commencement of this By a&ion. 
5. action from that of all others by bill is, that the fol- 
lowing ac etiam muſt be inſerted in the body of the 
latitat or other proceſs iſſued on this occaſion, notwith- 
* ſtanding the defendants are not arreſted thereon, but 
ple only ſerved with copies, viz. in purſuance of R. E. 
the 15 Ges. 2. after the words in a plea of treſpaſs, there 
tbe ſhall be inſerted the following clauſe, © and alſo to 4 Ac etiam. 
pay « bill of the ſaid plaintiff, againſt the ſaid defendant, in 
and a plea of debt upon recogntzance, according to the cuſtom 
lled “ of our-court, before us to be exhibited.” Otherwiſe 
i be the defendant, or his attorney, ſhall not be bound to 
| be accept a declaration in debt upon ſuch recognizance. 
e the If this clauſe was not inſerted, it would be a ſurpriſe 
25 on the bail, who, not knowing the cauſe of action, ma 


let ſlip the time allowed them to ſurrender the defend- 
ant, and thereby diſcharge themſelves. The bail can- 
not be arreſted, let the amount of the debt be what it 
may. 
The reſt of the proceedings are the ſame as in other 
caſes, only that the venue is to be laid in Middleſex. 
alk. 564. 600. 659. Suing the bail below pending 
error in parliament, is a contempt and breach of pri- 
vilege, 1 Peere Will. 68 5. 5 

A ca. ſa. by original muſt have 15 days between the Tete and return 
tefle and return to charge bail. Stat. 13 Car. 2. c. 2. tea. fa. 
by bill, eight days is ſufficient. Salk, 599. 602. La. 

ay. 1177. 

The bail not being able to ſurrender before the re- The bail muſt 
turn of the ca. /a. the plaintiff, before the expiration pay the coſts of 
of the eight days, within which bail are allowed to ſur- *'* *Qiononthe 
render, proceeded, and delivered a declaration condi- well as debt and 
timally ; the bail offered to pay the original debt and <'fts recovered, 


%, but ust the coſts againſt them of this action. — 2 


Motion why the proceedings ſhould not be flaid on payment ęinal debt and 
of the damages and cofts in the original aftion. Buller I. voll before the 
Ede bail h f © 8 days in which 
1 ought to ſurrender their principal upon the hey has © 
return of the ca. ſa.; if they do not, a cauſe of action render, 


«rue; againſt them, and therefore the cells of the decla- 
Ii 3 ration 


Venue. 


— 2 — ena 


2990" 7 
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ration delivered in the action againſt thebail;pyght » 


have been tendered, beſote they had. any ground for 
applying to this court to ſtay the proceedings: The 
allowing of the eight days: eſter the return of the ca. |, 
for the bail to ſurrender, is merely an indulgence give 
1 f > hAL . it xt — 
to them by the practice of the court, for they ate liabe, 
though the principal die a/ter the return of the a: f 
Per Cur. Upon pa! men „f the coſts' in the forge 


action, and the coſts in the ction abainft the bail, 
the proceedings be ſtaid. Perrigal v. Mellijb, 6 Ton 
5 OY o R 
Rep. 363. © n d N dio 21 1216 4 
Time of Render when ſued by Adlion. 
It is ordered, that if any-perſon or perſons" being, « 
hereafter ſhall become, bail or manucaptorsin ths 
court, for any defendant'in any action whatſoever, in 
ſhall be impleaded by action of debt upon the recogni- 
Zance in ſuch ſuit acknowledged, ſuch per ſon or pe. 
ſons ſhall have liberty to render ſuch defendant into tte 
cuſtody of the marſhal' of 'this couft by the ſpace « 
eight entire days in full tel m, next after the-return if ii 
writ of latitat, or other proceſs, tued out againſt (uct 
bail; and upon notice thereof given tothe plaintiff 
his attorney (in the ſuit aforeſaid), all further procerc- 
irgs.2gainſt ſuch bail or manucaptors upon the recop 
nizance aforeſaid, ſhall ceaſe. R. Trin. 1 Anne. 
Ik tiere be but four days in term after the returns 
the writ of /atitat or bill of Middleſex in bn ain 
again/t the bail, the defendant ſhall have eight et 
days in the next term to render, The cale in 114 
Raym. 72. was before the above rule, where it #8 
ruled otherwiſe. Vlde further on title Render. 
It is orgered, that where the plaintiff declates f 
or recovers a greater ſum than is expreſſed in the p 
ceſs on which he declares, the bail /h nit be 4 
charged, but be liable for ſo much as is ſworn to, #* 
indorſed on the ſaid proceſs, or for any leſſer fs 
which the plaintiff in ſuch action ſhall recover. Rb 
5 Ges. 2. | | F 
By this rule, no perſon being bail in court, ot dein 
a judge, ſhall, upon a recovery againſt the deſer cat 
be anſwerable for any greater ſum or ſums than ſi" 
to, or indorſed on the writ or proceſs on which the ® 
fendant was arreſted (although one part of the cm" 
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demnation money, if the defendant does not); and if 
2 greater ſum be recovered, he ſhall not be diſcharged, 
but ſhall be liable for ſuch ſum or ſums as Hall be ſworn 
ts, or indorſed, or any leſſer ſum that ſhall be recovered 
againſt the defendant in ſuch action wherein he be- 


came bail, together with coſts of ſuit. N. on the above 
rule. And the court in this cauſe, on motion, ſtaid 
proceedings on the recognizance, on payment of the 
debt ſworn to, and cofts. Fackſon v. Hafſell, Dougl. 


330. Contra in ' of 


FHliw to proceed by Scire Facias. 


The regular mode of proceeding againſt the bail by 
ſci. fa. by bill is, firſt get the bail-piece from the 
judge's chambers (if not already taken away), and 
take the ſame to Mieſſts. Proveſt and Mebb, who file 
it, pay them 4d. per term. But if the bail be juſtified 
in court, then get the ſame of the maſter's clerk, pay 
him 18. and file it with Prove? and Well (copy it 
fiſt), and only proceed againſt thoſe that juſtified (if 
there are more on the bzil-piece), as they who did not 
juſtify may get leave to be exonerated unc pro tunc. 
4 Burr. 2107. Humphry v. Leite. Then enter upon 
the roi] the declaration and recognizance of bail, with 
a memorandum of the term the declaration is H; which is 
to be docketed and filed in the treaſu:y chamber; in 
this caſe you will be obliged to pay a pot docket, there- 
fore get a number roll as of the term the declaration is 
of, at Mr. Edge's, pay 4s. 8d. and make a docket pa- 
per thus: 

Entries of A. B. gentleman, one, &c. of the term of St. 
Hilary, 36 Geo. 3. 1796. 

Muddleſex*. Entry of a recognizance of bail between 
J. A. plaintiff againſt C. D. and E. F. bail ef J. C. 
Rall. 860. 

But 1t you have already carried in any rolls of that 
term, then the docket muſt be “ the further entry of, 
Kc.“ Take the roll to the clerk of the judgments, 
he w:ll enter the recognizance, pay 2s. and mark the 
roll, lor which pay 1s. more, if for a further entry; 
it not 3s. for the docket, then take it to the treaſury at 
Meſiminſter, aud file it. 

The carrying in the roll is now diſpenſed with, but 
not the entry, and it feems if it is filed any time before 
*2911ati;, it will be ſufficient, if the bail plead nul tiel 

114 record; 
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record; nor is there any occaſion to file the ca. ſa., till 
replication. 3 Burr. 1360. Hunt v. Coxe. 


The fling of the The principal died 14th March 1795, after the re. n 
— — 2 turn of the ca. /a., but before the return was filed, a b 
225 rule was obtained, calling on plaintiff to ſhew cauſe a 
why an exoneretur ſhould not be entered on the bail. it 
piece, and why the filing of the ca. /a. returned by the tt 
ſheriff ſhould not be ſtaid. Aſpburſt J. We have th 
been furniſhed by the officers of the court with the caſe fo 
of Field v. Lahy, determined E. 24 Ges. 3. B. R. 
which was thus: Cooper ſhewed cauſe againſt a rule ar 
for ſtaying the filing ot the ca. /a. obtained by Sir 7. pr 
Davenport on a ſuggeſtion that the principal was dead, M 
Mr. J. Buller read the cafe of Hunt v. Coxe, and White lai 
v. Satchwell : the court ſaid, there was no pretence for bo 
the motion, and diſcharged the rule. Therefore as 10% 
this point has been determined fo lately, when the for. ſuf 
mer caſes were conſidered, we think, that that ſ; ftv 
ought to govern the preſent, and conſequently that this = 
uf 


rule muſt be diſcharged. Rawlinſen v. Gunſton, 6 Tern 


. . St. Hilary, 36 Gee. 3. 1790 Zo 
s yet of the term of St. Hilary, 36 Geo. 3. 1796, {tar 
Witndſs 2474 lord Koen FEM 5 oy pay 
Entry of recog= London, (i.) Be it remembered, that on Saturday day 
nizagce of bail, next after the octave of St. Hilary in this ſame term, die 
before our lord the king at We/tminfler, comes John fice 

Denn, by J. K. his attorney, and brings into the court the 

of our ſaid lord the king, before the king himſelf now alia, 

here, his certain bill againſt Richard Fenn, being in and 
the cuſtody of the marſhal, of the Marſbalſca, of our retu1 
lord the now king, before the king himſelt, of a plea R. E 

of treſpaſs on the caſe; and there are pledges for the T 
proſecution, to wit, John Doe and Richard Roe; which the l. 

ſaid bill follows in theſe words, to wit, London, (/i. tion 

here enter the declaration to the words ©* ſuit, &c,” bail, 

Recognizance of And the ſaid Richard Fenn, by J. X. his attorney, day, 
bail. comes and defends the wrong and injury, when, Ge ol the 
and thereupon John Froſt, of, c. and Richard Mills, the w 
of, c. (the bail and addition exactly as in the bail-picc) reafor 

came into the court of our ſaid lord the king, before Porty 
the king himſelf at Veſiminſter, in their own proper awe 

n 


perſons, and became pledges and bail for the faid 
Richard; and each of them became pledge and bail for 
the {aid Richard, that if it ſhould happen that the ſaid 
Richard ſhould be convicted, at the ſuit of the ſaid 


Jahn, 
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Jahn, in the plea aforeſaid, then the ſaid bail con- 
ſented, and each of them conſented, that all ſuch da- 
mages as ſhould be adjudged to the faid John in that 
behalf, ſhould be made of their and each of their lands 
and chattels, and levied to the uſe of the ſaid John, if 
it ſhould happen that the ſaid Richard ſhould not pay 
the ſaid damages, or render himſelf to the priſon of 
the marſhal of the Marſbalſea of the lord the king be- 
fore the king himſelf on that occaſion, 

As ſoon as the entry of the recognizance is made 
and entered, and the ca. /a. returned by the ſheriff, 
prepare a ſci fa. againit the bail (which muſt be iſſued in 
Middleſex, although the venue in the original acuon be 
Jaid in London). 1 Burr 409. Band v. Iſaac. Salk. 
boo, 659. And if there are fifteen days between the 
tolle of the firſt, and return of the ſecond by bill, it is 
ſufficient, without regard to the number of days be- 
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tween the teſte and return of each. Str. 1139. And if Tefte of one 


one ſci. fa. only is to be iſſued, four days excluſiue are (ci. ta. 


ſufficient between the teſe and return, by bill Bull v. 
Fackſen, 4 Term Rep. 063. Ingroſs it on a 38. 6d. 
itamped parchment ; Meſſrs. Proveft and Mebò hign it, 
pay 18. 8d, ſeal 7d. It may be teſted on the return 
diy of the ca. ſa. if by bill; if by original, on the guarto 
die poſt of the return day; leave it at the ſheriff's of- 
he tor a return of ih; (if you mean not to ſummon 


the bail,) pay 28. On the return day, ſue out an Alias & tene 


alias, tefle it on the return day of the fir ſci. fa. ſign 
and tral it, and leave it (four days excluſtve before the 


return) at the ſheriff's office, who will return it. Vide 
R. E. 5 Geo. 2. 


The alias fe. fa. had not lain in the ſheriff's office The writ of 


the laſt four days before the return; it was ſaid on mo- 
tion to ſet ahde the F. fa. iſſued againſt one of the 
bail, that it had lain there four days before the return 
day, it was returnable the 6th of July, and taken out 
of the office the 4th. Per Curiam. | he rule is, that 
the writ ſhall remain there the 4% four days; and the 
reaſon is, that the ſheriff may, it poſſible, ſerve it. 
Forty v. Hermer, 4 Term Rep. 583. 


But if you have only one ſci. fa. which is to be re- If only one 
turned ſcire feci®, get a ſummons from the ſheriff, di- ſci. fe. 


a The bail cannot be ſerved with the ſummons but in ATiddleſex; 


fare 3 1 
there/ore if they lize in another coun! y, there muſt be ci. fa.'s te- 
turned u. 1. | 


reed 


alias to lie the 
laſt four days of 
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ſedente curia; but this ſet. fa. is to be left in the ſhe. 


Whereas on Denn, lately in our court before us a 


the ſaid Richard, that if it ſhould happen the te 
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reed to an officer, who will ſummon the bail; 250 
the ſummons is good, if lett on the day of the return 


rift's office four days excluſive before the return. K. |, 


5 Ges. 2. Pay for ſummons 28. 4d. Otkicer for ſun. 
moning each, 56. 


If the ſheriff ſummons the bail after the riſing of the 
court on the return day of the /ci. ſu., though he n. 
turn ſcire fect, court will ſet aſide the proceedings, 
Poll v. Wilts, 2 Term Rep. 758. : 

In Liebl v. Harvey the reporter ſtates, that the ii 
were ſummoned before the riſing of the court, wheres 
they were ſummoned at three 1n the afternoon of the 


return day, which was after the riſing of the court 


evening of that day at a judge's chambers, but nc 
having entered the exoneretizr, nor render in the mir. 
thal's book) all procectings to be ſet aſide upon pay. 
ment of coils. 2 Term Rep. 757. 

George, &. Jo the ſheriff of Middleſar, greeting: 


I/eftminſter, by bill without our writ, and by th 
judgment of the ſame court, recovered againſt Rich, 
Fenn *, 251. for his damages which he ſuitained, à 
well by reaſon of the not performing certain promila 
and undertakings made by the ſaid Richard to the (ii 
John, as for his colts and charges by him about he 
{uit in that behalf expended, whereof the ſaid Rick! 
is convicted, as appears to us of record; and althou? 
judgment thereof be thereupon given, yet executions 
the damages aforeſaid till remains to be made to dit 
the {aid Johne And whereas John Froſt, of, Cs. Ih 
Richard Mills, of, &c. lately, (that is to ſay) in . 
lary term, in the 30th year of our reign, in our 1s 
court before us at Meſlminſter, came perſonally 1 
their own proper perſons, and became pledges # 
bail, and each of them became pledge and bail, ( 


Richard ſhould be convicted at the ſuit of the (aid fi 
in the plea zeforeſaid, then the faid Jahn Fri 7 
Richard Mills conſented, and each of them coulelb 
that“ al! ſuch damages as ſhould be adjudged to 
2id Jebn, ſhould be made of their, and each 0 ® 
lands and chattels, and levied to the ule of the! 
Jahn, if it ſhould happen that the ſaid Rickard 5 
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o 


got pay the ſaid damages, or render himſelf to the 


marſhal of our prifon of the /Zar/halſea before us, on 


that occaſion, as by the record of the ſaid recognizance 


now remaining in our ſaid court before us at /Ye/{min- 
fer, fully appears. Yet the laid Richard hath not yer 
paid the ſaid damages“, or any part thereof, to the 
ſaid John, or rendered himſelf to the marſhal of our 
priſon of the Marſbalſea before us on that occation, as 


we. have received information from the ſaid John; 


- Wherefore the ſaid Jehn hath humbly beſought us to 


provide him a proper remedy in this particular; and 


we being willing that what is right and juſt ſhould be 
done, command you®, that by honeſt and lawful men 


of your bailiwick, you make known to the ſaid John 
Frit and Richard Milis, that they be before us at 
Weſtminſter, on next after to ſhew if they 
have or know, or either of them hath or knoweth, cf 
any thing to ſay for themſelves or himſelf, why the ſaid 
John ought not to have his execution againſt the ſaid 
John Froft and Richard Mills for the damages afore- 


ſaid, according to the force, form, and effect of the faid 


recognizance; if it ſhall ſeem expedient for him fo to 
do, and further to do and receive all and ſingular thoſe 
things which our ſaid court before us ſhall then and 
there conſider of them in this behalf. And have 
there then the names of thoſe by whom you ſhall ſo 
cauſe it to be made known to them; and this writ. 
Witneſs, Se. Mansfield and Way. 

Middleſex, ſci. fa. for Fohn Denn a gainſt John Froft 
and Richard Mils, bail of Richard Fenn, for 251. da- 
mages, returnable on next after 

| F. K. attorney. 

The ſcire facias, if it be by bill, muſt be returnable 
en a day certain; by original, on a general return day, 
ubicungie, 2 Lill. 499. 

On the return day of the fir ſt fer. fa. ifit be returned 
ſcire feci, or on the return day of the alias, if returned 
nihil, give a rule thereon, which is wrote on a piece of 
plain paper thus: enn againſt Fro? and another bail 
* of Fenn. Rule on ci. fa.” i he clerk of the rules 
enters it, pay 18. 10d. it expires in four days excluſive*; 


d 1 1 7 . - 
1 8 in d in Crempt. gg, Hare. X. P. 259, and by the late maſter, 
that Sur day is no day. kr the preſent maſter ſaye, it is in the nature 


= n rule to plead, and fiould be fo conſideted; and fo is the practice in 
Hl 
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having got the return from the ſheriff, enter a part of the 

firſt ſci. fa. as far as the ſum recovered on the roll, tale 

ſame to the clerk of the judgments, who will enter and 

mark the roll, pay 28. an execution may then be ſyed 

out againſt them, either a f. fa. or a ca. ſa. Str. 1139. 

Elliot v. Smith, 1 Leu. 225. And though the ſci. fa, 

der both, yet execution may be levied on one. 

1 Sid. 339. f "Hire 

But 7 there be a nibil returned on the firſt ſci. fa, 

then no rule is given, until the return day of the alta, 

Pn'ry of two ſei, Midaleſax, ſs.) Our lord the king ſent to his ſhe. 
. and _ riff of Middleſex his writ cloſed in theſe words, to wit, 
Free 9 i George, &c. (copy to the end of the firſt fer. fa.) At 
which day, before our lord the king at Veſiminſſr, 

came the ſaid John Denn, in his proper perſon, and 

the ſheriff, to wit, « \.'= ad 

x » ſheriff of the ſaid county, returned to 
F us, that the aforeſaid John Fre and Richard Mill; 
had not, or had either of them any thing in his baili- 
wick, where or by which he could give them or either 
of them notice, as by the ſaid writ he was commanded, 


5 5 
al 
10 
=» 
* 
” . 
4 
* 
% 
4 
3 
n 


i | nor were they, or was either of them, found in the 
| Award of the fame: Therefore, as before it is commanded to the 
alias. ſaid ſheriff, that by good, &c. he make known to the 

ſaid Jobn and Richard that they be before our lord the 

| ® The return cf king at Weſtminſler, o nx next after to 

| the alias, ſhew in form aforeſaid if, Sc. and further, Ce. the 


ſame day is given to the ſaid John Denn there, Es. 

At which day, before our ſaid lord the king at V- 

min/ter, came the ſaid John Denn, in his own proper 

perſon, and the ſheriff as before returned, that the faid 

John Froft and Richard Mills had not, or had either 

of them any thing in their bailiwick, where or by 

which he could give them or either of them notice, 28 

by the ſaid writ he was commanded, nor were they, 

Default of bail, or was either of them, found in the fame. And the 
ſaid John Froft and Richard Mills, although on that 

day folemnly required, came nor, nor did either of 

| Judgment on them come, but made default. It is therefore conli- 
| the (ci. fa, dered that the ſaid John Deum have his execution 
| againſt the ſaid John Froſt and Richard Mills of the 
| damages aforeſaid, according to the force, form, and 
effect of the recognizance aforeſaid, by the default of 
the ſaid 7obn and Richard, &c. it 
12 
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If there be only one ſci. fa. and it is returned ſci. It only one ſei. 
zi, ſtop at the end of the ſheriff*s return, and then — — ſei. 
ſay: „ And the aid J. F. and R. M. although on enter l. 
« that day ſolemnly required, did not, nor did either 
« of them come. It is therefore conſidered that the Judgment, 

« ſaid John Denn have execution againſt the ſaid J. F. 
« and R. M. of the* damages aforeſaid, according to * debt and 
« the force, form, and effect of the ſaid recognizance, 


by the default of the ſaid John and Richard, &c, 


If two Sci. Fa.'s be of different Terms. 


If there be two ſci. fa. 's iſſue of different terms, the it two ſci. fa's 
firſt muſt be entered of the term wherein it is returna- ah 9 
ble, and an award of the ſecond is ſufficient, without 1 
ſetting it forth at large; N. on R. 5 Geo. 2. docket it, 
and let the clerk of the judgments mark the firſt writ 
at the time of the docket, and file it; this will ſave a 
poſt term; and in the next term, on the return of the 
ſecond, the clerk of the treaſury will enter the award of 
the judgment on the ſame roll, after the rule is ex- 
pired, on leaving the writ with him. 


How to appear. 
If the bail appear, which is frequently the cafe, to How to apkea 
get a term of the plaintiff, it is done by a note in writ- 
ing, and there are no coſts to be paid by them, unleſs Cofts: 


they plead, 8 & 9 V. 3. c. 11. / 3. 


If they appear, deliver a declaration upon treble 1d. If bail appear, 
give 2 rule to plead, and demand a plea as in other declate. 
caſes; if the declaration be not delivered four days ex- 
cuſrve before the end of the term, the defendant will be 
entitled to an imparlance, 

| Middleſex, (fs.) Our lord the king ſent to his ſhe- Declarations 
riff of Middleſex his writ cloſed in theſe words, to wit, 
George the third ( copy the firſt (ci. fa. and the return, 10 
Mansfield and Way, and the award of the ſecond as far 
as the ſheriff*s return; the ſame day is given to the 
parties aforeſaid, &©c, (then go on thus:) At which day 
defore our lord the king at Yeftminſler, came as well 
the ſaid John Denn, in his proper perſon, as the ſaid 
John Froft, and Richard Mills, by G. D. their attor- 
ney, upon which the ſaid John Dern prays, that exe- 
cution may be adjudged to him, of the damages afore- 


ſaid, according to the force, form, and effect of the 


ad recognizance, Oc. Vide my Med. Pleader 128. 


The 
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1 How to intitle The declaration may be intitled of the term gere- 
„ the declaration» rally, although the — was returnable the laſt re. 
1 turn of the term. 3 Hf. 154. „ 

97 i | * . . . 70 | 

. What Bail may plead in Diſcharge.. 

5 What _ bail The bail may plead that ng (ci, fa. ever i{/ued again 
. may Pe. _.the defendant ſecundum curſum curiæ; that * he die 
in | 

0 


% before the ca. ſa. was returnalle,” Rod. Abr. 33b.; 
pl that the plaintiff had other executin againſt him; that 
5 the defendant paid the money recovered, 1 Roll. 336. J. 31. 
1X | 4 & 5 Ann. c. 16. / 12. or a render of the principal, 
i 3 Lev. 352. But they cannot plead, tnat the principal 
. | died before the return of the (ci. fa, becauſe if he died on 
the return day ot the ca. ſa. the bail are liable. 2 Ji; 
| 67. They may plead nul tiel record, or a releaſe to 
1 the deſendant. 1 Koll. 330. I. 35. Thompſon's Ent, 
15 | 385. Theſaur. Brev. 265. 2 Med, 312. Latch. 149, 
Rell. Rep. 897. Lord Ray. 156. , 
1 How replication Jo a plea of ſci. fa. againſt bail, that the principal 
— died before the return of tae ca. ſa. a replication ſtating 
"PX" a particular ca. /a. and that the principal was alive at 
the return of that ca. /a. muſt conclude with an aver- 
ment. Henderſon v. Withy, 2 Term Rep. 576. 
Bail below pot If there be error brought by the principal, which is 
_ _ cott, afterwards nonproſſed with coſts, yet the bail in the 
original action are not liable to the coſts, becauſe they 
| only became bound to pay the condemnation in that 
| action and coſts, 9 
The beil tothe Rule requiring the plaintiff to ſhew cauſe why, . 
— payment of the debt and cſts in the original action, and 
coſts of a MH of alſo the cots of the action againſt the bail, the proceeding! 
error bythe ngainft the bail ſhould not be ſiaia: the queſtion was, 
PE whether the ail to the action were liable to pay the with 
of the writ of error in the exchequer-chamber? Ie 
caſes cited in ſuprort of the rule, 1 Roll. Mr. 135: 
Baile Pl. :5. Penruddocł v. Erringten, Cra. Elix. 507: 
Smith v. Faido, Cro. Fac. 256. Mingay ſnewed cault, 
and admitted that thote caſes were directly in point, and 
that he could not find any to the contrary, therefoft, 


rule abſolute. Yates v. Deugban, 6 Term Rep. 288. 
How to proceed by Original. 
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much eaſier than the other, as its the filacer's duty 
to enter the recognizance, and docket the roll; there- 
fore, after the ca. ſa. is returned non ef? inventus againſt 
the principal, take it to him for the ci. fa, who, will 
make it out, pay 78. 2d. ſeal 7d. leave it at the fhe- 
riffs office: when it is returnable, apply to ſheriſf 
for it; if nihil is returned, then make out an alas 
yourſe'f, which is a copy of the firſt, (excepting the 
alias part,) © therefore we command you as formerly we 
« have commanded you,” being added; fign it with 
Meſfirs. Provoſt and Webb, pay 1s. 8d. ſeal 7d. 
N. B. The filacer does not make out the alias, (and 
this agrees with the practice in the C. P. the prothon. 
ſigns the alias, and not the filacer.) 1 had this from 
the late maſter, 

After the return of the ſecond ci. fa. nihil, or of one 
ſei. feci, give a rule on the /cz. fa., as before, on the 
quirto die poſt of the return-day, at the clerk of the 
rules, which expires in four days after that day; then 
enter the ſame on the roll (:f no appearance), and take 
it tothe clerk of the judgments, who enters tame, pay 
25, the judgment by default is as before. 


Of the Appearance. 


If the bail appear to the .. fa. they do it by a note 
it writing, delivered to the attorney for the plaintiff, 
a; by bill, but remember they are fixed for the debt and 
coſts in the original action. N. B. A memorandum 
or warrant ſhould be filed. 

It ſeems the filacer has received appearances for 
bail. But there never was an inſtance of common 
bail being filed, 

The condition of the recognizance by original dif- 
fers widely from that by bill, as the former is in a pe- 
raity, and the latter generally io render; therefore it 
became a queſtion, whether levying againſt the bail, 
the cots of the ſci. fa. out of the penalty was legal ? 
and it was held, that though equitable co/is may be le- 
vied out of te penalty of a bond, yet it was too hard to 
ſuffer it to be levied againſt the bail; and the overplus 
money was reſtored to them. Str. 826. Baldwin v. 
M organ, 

It execution iſſue againſt the bail, and no ſatisfac- 
don rom them, yet the plaintiff may take the principal. 


— 


2 Cro. 
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2 Cro. 320. 549. 1 Sid. 107 If one of the priacipa 
be taken, and not the other, the bail are not diſcharged 


(unleſs the debt and cofts be paid). 2 Lev. 195, 


Fi. fa. in caſe, _ 
George the third, by the 
grace of God of Great 
Britain, France, and Ire- 


land, king, defender of the 


faith, c. To the ſheriff 
of . Middleſex, greeting: 
We command you, that of 
the goods and chattels in 

our bailiwick of John 
Froft and Richard Mills, 
the bail of Richard Fenn, 
you cauſe to be made 4ol. 
which John Denn, lately 
In our court before us at 
Weſtminſter, recovered a- 
gainſt the ſaid Richard 
Fenn, as well by means of 
the not performing cer- 
tain promiſes and under- 
takings lately made by the 
faid Richard Fenn to the 
faid John Denn, as for his 
coſts and charges by him 
about his ſuit in that be- 


half expended, whereof the 


ſaid Richard Fenn is con- 
victed, as appears to us of 
record: 


Ca. ſa. in eaſe. 

George the third, &. 
To the ſheriff of Miz. 
ſex, greeting : We com. 
mand you, that you take 
John Froſt and Richarl 
Mills, the bail of Richer! 
Fenn, if they be found in 
your baili wick, and ſafely 
keep them, ſo that 
have their bodies bebo 
us at Veſiminſter, on 

next after 

to ſatisfy Jahn Denn 106, 
which the ſaid John Dau, 
lately in our court before 
us, recovered againſt the 
ſaid Richard Fenn for his 
damages which he (uf. 
tained, as well by means of 
the not performing certain 
promiſes and undertakings 
lately made by the (aid 
Richard Fenn, to the (aid 
Jobn Denn, as for his coſts 
and charges by him about 
his ſuit in that behalf ex- 
pended, whereof the (aid 
Richard Fenn is convicted, 
as appears to us of record: 


And whereupon it was conſidered in our ſame court 
before us, that the ſaid 7ehn Denn have his execution 
againſt the ſaid John Froft and Richard Malls for the 
ſaid damages, coſts, and charges, according to the 
force, form, and effect of a certain recognizance c- 
knowledged by them the ſaid John Froft and Richard 


Mills in our faid court before us, for the faid Richrs 


Fenn, at the ſuit of the ſaid John Denn, in the ple 
aforeſaid, by the default of the ſaid John Froft and 
Richard Mills, as likewiſe appears to us of record; # 
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and have you that money 
before us at Weſtminſter, 
on next after 

to render to 
the ſaid John Denn for 
his damages, coſts, and 
charges aforeſaid ; and 
| have there then this writ. 

Witneſs, &c. 

Mansfield and Way. 


Teſtatum fi. fa. 

After the words (for the 
debt and damages aforeſaid) 
fav, “ And our ſheriff of 
Middleſex, at a certain day 
now paſt, returned to us, 
that the ſaid Zohn Fraſt and 
Richard Mills had not, nor 
had either of them, any 
goods or chattels in his 
bailiwick, whereof he 
could cauſe to be levied 
the damages aforeſaid, or 
any part thereof ; whereas 
It is teſtified in our ſame 
court before us, that the 
faid Jahn Froft and Rich- 
ard Mills have ſufficient 
goods and chattels in your 
bailiwick, whereof you 


er, the 


and have you then there 
this writ, Witneſs Lloyd 
lord Kenyon at Weſtmin- 
day of 

in the 36th year of our 
reign. 


Mansfield and Way, 


Teſſatum ca. ſa. 

After the word (record) 
ſay, „And our ſheriff of 
Middleſex, at a certain day 
now paſt, returned to us, 
that the ſaid Fohn Froſt 
and Richard Mills were 
not, nor was either of 
them, found in his baili- 
wick, whereupon on the 
behalf of the ſaid John 
Denn it is ſufficiently teſti- 
hed in our ſame court be- 
fore us, that the ſaid 7ehn 
Froſt and Richard Mills 
lurk and ſecrete themſelves 
in your county; and have 
then there this writ, 
Vitnels,”” Ec. 


may Cauſe to be levied the damages aforeſaid, and 
every part thereof; and have there then this writ. 


Witnels,” Oc. 


Fi. fa. in debt. 

George the third, by the 
grace of God of Great 
Britain, France, and Ire- 
land King, detender of the 
faith, Cg. To the ſheriff 
of N 'ddleſex, greeting: 
Ve command you, that 
of the goods and chattels 
m Your bailiwick of John 
Hreft 


Ca. ſa. in debt. 

George, Sc. to the ſhe- 
rift of Middleſex, greeting : 
We command vou that 
you take Fohn Froft and 
Richard Mills, the bail of 
Richard Fenn, if they be 
found in your bailiwick, 
and ſafely keep them, fo 
that you have their bodies 
K k before 
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Freſt and Richard Mills, before us at WV:/minfer, 


the bail of Richard Fenn, on next after 
you cauſe to be made 100'. to ſatisfy John Denn 100. 
which Jehn Denn, lately for a debt which the fad 
in our court before us at 7ohn Denn, lately in our 
WW:ſtminſier, recovered a- court before us at i. 
gainſt the ſaid Richard minfler, recovered again} 
Fenn, for a debt; as alſo the faid Richard Fenn; u 
I5l. 10s. which were alfo 14]. 10s. which were 
awarded to the ſaid Zohn adjudged to the ſaid 7; 
Denn in our ſame court be- Deun in our ſaid court be. 
fore us, for his damages, fore us, for his damages, 
which he ſuſtained, as well which he ſuſtained, as wel 
by occaſion of the detain- by occaſion of the detain- 
ing the ſaid debt, as for his ing the ſaid debt, as for hi 
colts and charges by him coſts and charges by hin 
about his ſuit in that be- about his ſuit in that be- 
half expended, whereof the half expended, whereof the 
ſaid Richard Fenn is con- ſaid Richard Fenn is con- 
vided, as appears to us of victed, as appears to us 
record: record: 
And whereupon it is adjudged in our ſaid court befor? 
us, that the ſaid John Denn have his execution again 
the ſaid John Froſt and Richard Mills for the ſaid dent 
and damages, according to the force, form, and eftec 
of a certain recognizance acknowledged by them be 
faid John Froft and Richard Mills in our faid count be. 
fore us, for the ſaid Nichard, at the ſuit of the fill 
John, in the plea aforeſaid, by the default of them tit 
iaid John Froft and Richard Mills, as likewiſe appeal 
to us of record: | 
And have you that money And have you then tier 
defore us at Veſtminſter, this writ, Witnels, Se 
on next aſter | Aansficld and II 
to render to the ſaid Jehn, for his debt and damages 


aforeſaid, and have you then there this writ, Wi 
nels, Oc. Mansfield and Ii a 


What Time Bail have to render the Principal when i 
Proceedings are by (ci. fa. 


If the bail mean to acquit themſelves of their re 
nizance entirely, and run no hazard of the death © 
defendant, then they muſt render him in their 4 
charge, bcſere the return of the ca. ſa. as the dll 1 
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the principal afterwards will not diſcharge ther, 
2 IWWilſ. 67. 2 Cro. 165. Jon. 139. Str. 511. 

But if they do not, then they have until the return How long the 
day, if the proceedings be by bill, ſedente curla, of the bail have to 
firſt /ci. fa. if it be returned ſcire feci ; but if a nibil is 5 4 oY 
returned thereon, then until the return day, dente fixed on ſei. fa, 
curia, of the ſecond ſci. fa. N. on R. B. 5 Ges. 2. 

And if the proceedings be by original, they have till the 

guarts die poft of the return of the firſt ſci. fa. if re- 

turned ſci. feci, if not, then till the guarto die pot of 

the return day of the ſecond. 4 Burr. 2134. 1 Lilſ. 270. 

If an action be brought, then eight days in full term, On action. 
next after the return of the writ. X. Trin. 1 Ann. 

Sci. fa. returnable 13 Feb. laſt return of Hilary term When there is 
1792—ſheriff returned ſcire fect, The principal ſur. i one feire 
rendered himſelf in diſcharge of his bail on 21ſt of Feb. 3 _ o_ 
Rule, why proceedings againſt the bail ſhould not be ſet — 2 
aſide, there not being 15 days between the teſte and return d bill. there 
of the ſci. fa. In ſupport of the rule, my 5th edition _— _— 
of the Jur. Cler. was cited, p. 448. which ſtates the five between the 
time of render in an action againſt bail, and not where tee and return 
the proceedings are by ſci. fa. and alſo, p. 433. that I " 
took the practice to be, that there ſhould be 15 days 
betzween the teſte and return of one ſci. fa., in caſe of no- 
tice which would be equal to two ci. fa.'s returned 
nil; ſo is the practice in the C. P. Per Curiam— 

There is no pretence for the firſt objection, that the 
principal was ſurrendered in time, it is contrary to 
every day's practice. Nor is there any foundation for 
the ſecond ; four days excluſive are ſulſicient between the 
tee and return of the ſci. fa. when the dings are l 
* . wh proceedings are by 
bill, But as the defendants appear to have been mit- 
taxen by a book of praQice in conſiderable repute, let 
rule be diſcharged without colts, Hell v. Fackſon and 
ether bail of Sterling, 4 Term Rep. 653, : 
4 In p. 461 the practice is ſtated agreeable to this de- 
eee and the court were miſled by the coun- 
1 my l I having diſtinguiſhed the 
ft in = in an action in p. 448, and that on ſci. 
Daz be pwn - Mo tee and return of one ſci. fa. 
RES g leave to refer to Med. Caf. in Law and 
, 7 30S. where only four days was between the 
and turn, the court aid the proceedings. And 
KK 2 in 


Caſes contraj 


1 — ss.-0 ow o=w ow 
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in 2 Jon. 228. Com. 53. Salk. 599. Shin. 633. every 0 
ſci. fa. ought to have ſeven days. c 
Bankrupt, _ A bankrupt attending the commiſhoners may be t 
1 taken by his bail, and ſurrendered in their diſcharge, J 
Wo : Ex 1 Gibbons, 1 Ath. 511. h 
"a Render after er Cur.— The bail ought to render the defendant 0 
i court up, dad. on the guarto die poſt of the return of the ſecond (cire 0 
a facias /itting the court, (where proceedings are by ori. j! 
1 ginal,) and a render after the riſing of the court at 2 p 
1 judge's chamber is too late. Simmonds v. Middletm, a 
44 / 1 Hil. 270. 

Ant Role to be con= I he court unanimouſly agreed, that it was right and if 
11 OC -* necellary to adhere ſtrictly to the eſtabliſhed rules a 1 
nt | render, and muſt the court, relating to the time and manner of bail jur- 0 
"It be ſedente curia rendering the principal, They held, that a ſurrender at 4 
. 4 rh _ 8 about half an hour after eleven at night on the laſt day, fu 
421 * not at the (which was the laſt day of the term,) without an au de 
$ | judge's cham- bringing the defendant into court (which was then cl 
18 ay riſen), or before a judge (none being acceſſible at that t 

. late hour), in order to have an exoneretur entered upon 
17h the bail-piece, was not ſufficient ; though it was (o ar 
5 | late at night as to render the doing this impracticable; re 
F and though the defendant was actually delivered to gr 
4 judge's tipſtaff, and even lodged in the King's Benci fe 
13 priſon, that very night, which the bail ſwore was the = 
16 utmoſt ; that the very late notice they received from the Ur 
1 ſheriff of the ſci. fa, (which was returned ſcire fe) lic 
ö gave opportunity to them to do. Hunt v. Cox, 3 Burr. 1 
8 1360. 4 Burr. 2134. certified by Maſter Owen, thit ru 
the bail has, by original, till the guarto die poſt to ſut- wh 
a render (provided it be done ſedente curia). Bailey . = 
f Smeathman. ri 
bi Of exoneraling the Bail without a Surrender in this 6 © 
| Diſcharge. uſe 

if the plaintiff declare for a different cauſe of aCtion 

from what is expreſſed in the proceſs, or if he declait 
by original, in a different county from that where the 
action is brought, 3 Lev. 235. R. E. 2 Geo. 2. (a) bail 
1 Veer, or member. the bail are diſcharged ; if the defendant become a pet tern 
| of the realm, Deugl. 45. or member of the houle = 
commons, Langridge one, &c. v. Flood, Ej- I, 0 
| 26 Ges. 3. at any time pending the action, court, on = 
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entered on the bail- piece. In vacation, a judge will 
order it. 
tains his certificate pending the action, and before bail 


fixed; he may, by ſummons on afhdavit of the debt 


having accrued before he became bankrupt, and having 
obtained his certificate fairly and without fraud, be dil- 
charged; but ſuch certificate muſt be produced to the 
judge, So if he be already ſurrendered, he may ap- 
ply to be diſcharged out of cuſtody on the like affidavit, 
and producing his certificate, 

So the court will permit an exoneretur to be entered, 
if a defendant (an alien) be ſent out of the kingdom, 
under flat. 33 Geo. 3. c. 4. unleſs bail are indemnifhed, 
or have money left in their hands to pay plaintiff, 
Merrick v. Vaucher, 6 Term Rep. 50. But court re- 
fuled where 1000]. was left with the attorney who in- 
demnified the bail, and a defence was made, to diſ- 
charge the bail on payment of cool. Coles v. De 
Hayne, Ibid. 5 2. 246. 

The defendant having been convicted of a felony, 
and ſentenced to tranſportation: — Rule why an exone- 
retur ſhould not be entered on the bail- piece, on the 
ground it was impoſſible for them to render the de- 
tendant, Fowler v. Dunn, in 4 Burr. 2034. was 
cited againſt the rule, but the court ſaid, this was diſ- 
tinguiſhable from that caſe, where the difficulty aroſe 
from the defendant being actually on board a ſhip in the 
river Thames, which was ready to ſail, and where the 
rule for a habeas corpus was refuſed on account of the 
inconvenience of bringing up the defendant at that pe- 
riod ; but that there was no ſuch difficulty in this caſe, 
the form of the motion being to enter an exoneretur on 
the bail- piece. Rule abſolute. Mood v. Mitchell, 
b Term Rep. 247. Vide 2 Str. 1217. A habeas corpus 
uſed to be granted for this purpoſe, 


How if in actual Cuftody of Sheriff. 
If the defendant be in cuſtody of any ſheriff, the 


bail may have a habeas corpus cum cauſa, either in the 
term or vacation, to bring him before a judge, return- 
able immediately, in order to render him. Vide title 
Habeds Corpus. 

An ;npreſſed man may be brought up by his bail 
under the keeper of the Savoy by habeas corpus, com- 
ted to the marſhal, and then remanded back again, 

K k 3 Band 


50s 


So if defendant becomes bankrupt, and ob- Bankrupt. 


Alien; 


The court prr- 
mitied an exone- 
retut to be en- 
tered on the 
bail- piece, the 
detendant being 
under ſentence 
of tranſportatiun 
for a felony, 


If deſendant be 
in actuel cu ſtody 
of ſheriff. 


3 Burr. 1875. 


Impreſſed man 
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Bend v. Iſaac, 1 Term — 1 339. but why not, as in 
the caſe of Mood v. Mitchell, apply for an exonereiur 
to be entered without the expence of a habeas corpus, 
Bail may now It is ordered, that bail ſhall and may be at liberty to 
— render the defendant (notwithſtanding a rule tu bring 
OE bring in in the body has been ſerved) at any time before the ex. 
the boy. piration thereof, (witheut a juſtification, ) the attorney 
for the defendant giving notice of ſuch render to plain. 
tiff's attorney, without delay, and making afficavit 
thereof. Rule Tr. 33 Geo. 3. 
May now render Ihe bail may now render the defendant before they 
2 1 juſtify after exception; fo after an affignment of the 
aflignment of bail-bond ; and may afterwards apply to ſtay the pro- 
the bond. ceedings on payment of thoſe coſts. Edwin v. Alle, 
5 Term Rep. 401. Meyſey v. Carnell, Mid. 534. 
go ifone of the So if on exception to bail, notice be given of other 
bait beet bail, and only one of whom juſtifies, and the names 
r — of the former bail ſtill remain on the bail- piece, the 
render ifnot former bail not having their names ſtruck out, may 
exoncrated, render the principal, Rex v. Sheriff of Eſſex, 5 Tun 
Rep. 633. | | 
Bail in error cannot ſurrender the principal although 
he become bankrupt. 1 Term Rep. 624. 


How to render Defendant and exonerate Bail. 


How to rerger The name of the cauſe, and how far the plaintiff 
££/£01ant. has proceeded therein, is material for the judge's clerk 
to have, if before declaration, the clerk ſhould have the 
ſum ſworn to: defendant muſt be preſent, and the cleikł 
will make out the commitment and ſurren der, for which 
pay 9s. 6d. if one cauſe, tipſtaff 10s. 6d. and give him 
s. 6d. for the certificate of the ſurrender, which be 
will bring with him and deliver you: As ſoon as the 
bail have rendered the defendant, notice is to be given 
to the plaintiff's attorney, and affidavit of the ſerviet 
ſhall be made. 
Wotice to be Ordered, that where any defendant ſhall be rendered 
wen of the into the cuſtody of the marſhal, in diſcharge of % 
. the attorney ſhell, corthout delay, give notice 
ſuch rendering to the plaintiff's attorney, and ſha! 
make affidavit thereof, before the bail in that action 
ſhall be filed or diſcharged, and in default thereof, 
ſuch render ſhall be void. R. T. 1 Ann. N 
But it hath been held, that though notice is not 
further 
agains 


Bail in ertor. 


FF mot; liable to 


cods, or ſhall * . nt3 proceeds 
72d ke dckeeres, Ciren of the render, yet if plaintiff proceec 


Oat 
tift” 
not 
Cler 
In 
1 
Mar 


againſt the bail, that ſhall not vitiate the ſurrender; but 
oe the bail ſhall not be delivered, till they pay the coſts. 


a 6 Med. 238. 8 Mod. 281. 


* ſurrendeted in diſcharge of his bail to the cuſtody of a the Hare 
Bag the marſhal, under the commitment ſhall be added, g 3 
— in what flate the cauſe or cauſes fland at the time of ſuch commirn.cat, 


11 ſurrender; if before declaration, ** the ſum ſworn to on 
3 the arreſt; it a declaration hath been filed or deli- 
* vered, then the ſum ſworn to ſhall be alſo added, de- 
0 claration filed or delivered, i//ue joined, or interlocutory 
f K juagment ſigned, as the caſe is; it after final judgment 
bay in deb. the debt and damages; in other caſes, the quantum 
Fo of the damages. R. E. 8 Ges. 3. 

: Waen notice has been given to plaintiff's attorney How to get an 

of the render, make affidavit thereof, and ſwear ſame *xonerervr en- 

un before a judge; go to the judge's clerk, where the il. 
* bail piece is filed, deliver him the affidavit, and he will 
E give you the bail-piece; take ſame, with the certificate it by original 
775 vi the clerk of the papers, to the maſter, and he will = ni to be 
* ener n eroneretur thereon; pay him 28. 4d. file the ö 
bau- picce with Metlrs. Provaſt and Webb, pay 4d. ; 
as lo0n as the bail are exonerated, go to the clerk of 
the judgment office, and enter the commttitur and ſur- 
render in the marſhal's back, which is abſolutely ne- 


nough 


aintiff cctlary to be done. . Salk. 98. 272. R. 7. 3 Ann. (a). 
clerk Unleis the maſter "diſcharges the bail- piece, the bail 
rt are liable, N. on R. T. 3 Ann. (a). It is uſual to 
, claik maxe an entry of the render in the marſhal's book, 
which kept 'n ihe king's bench office, Ibid. 
ve him In the King's Bench, Denn v. Fenn. 
ich be | ake notice, that the above defendant did this day Notice of fur- 
as the ſurrender himſelf in diſcharge of his bail, and was nder. 
given tha reupen committed by the honourable Mr. Juſtice 
(ec yict Groje 10 the cuſtody of the marſhal, Oc. there to re- 
main until, Sc. Dated the day of 1796. 


ndered Yours, Sc. 
' of his 7. clerk to J. D. of, Oc. gentleman, maketh AMi4avit of 
ng of cath and ſaith, that he did ſerve Mr. J. K. the plain- fervice, 

4 ſhall tift's attorney in this cauſe, with a true copy of the 

action notice hereto annexed, by delivering the ſame to the 

1 clerk or ſervant of the ſaid Mr, I KX. at his chambers 

in Cloment's [nn in the county of Middleſex. 

18 not | here is no occaſion for the form of the entry in the 

further marlual's book, as you will ſee many there, 


2821 K k 4 Ordered, 
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Ordered, that when any priſoner ſurrender, or is Priſoner ſurren- 
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Principal ren- Ordered, that where any perſon ſhall render in court, 
dering himſelf, or before a judge in diſcharge of his manucaptors, or 
— — {hall be brought here in court upon a writ of hab; 
ch ates. corpus, & c. in order to be committed to the cuſtody of 
ay, or judge's the marſhal, ſuch reddidit ſe, or writ of habeas corpus 
1 with the return thereof, ſhall be left with the ſecond- 
marſhal, ary, or the judge's clerk before whom ſuch perſon was 
rendered, or brought to be filed ; and that a copy or 
ncte of ſuch rendering or return of the writ of habea; 
corpus, under the hand of ſuch juſtice, or the ſecondary, 
ſhall be delivered to the marſhal at the time of the com. 
mitment. R.T. 3 Ann. Such copy or note to be 
made by the attorney, 
May take prin= Ihe bail may take the principal on a Sunday, and 
ipal on a keep him till the next day, and then ſurrender him, 
— 6 Mod. 231. ; but they muſt ſtay with him, or takea 
note from him, conſenting to ſtay at a lock-up-houle, 


till a judge comes to town. 


Of flaying Proceedings againſt the Bail, (or the Principal 
upon the Fudgement,) where a Writ of Errir it 
brought by the Principal before the Time expires fir 
their Surrender, 


A writoferrcr A writ of error does not prevent the plaintiff from 
no ftay of pro- proceeGing by a/7'cn of debt on the judgment, againſt th 
— 2 principal, or by ſer. fa., or action of debt on the recognt- 
action. zance, againſt the bail: In ſuch caſes, however, if 
error be brought, and not mentioned for the purpoſe if 
delay, the court will ſtay the proceedings upon terms, 
pending the writ of error. 
Mat pot in bei If an action be brought againſt the principal on the 
before mo: ion. judgment pending error, and he be held to bail, before 
he can apply to ſtay theſe proceedings, he muſt put in 
2 4 Term Rep, bail (and I think perfect them*). 5 Term Rep. 9: 
$7. Smith v. Shepherd. 
W Quære, It an action be brought on the recognizance 
on the recog= Againſt bail, whether an appearance muſt be entered 


nizance. previous to this motion; or if there be a fcire fac 
againſt the bail, whether they muſt not firſt appear? 
Proceedings The plaintiff recovered judgment againſt the prina- 


2 pal and took out a ca. ſa. and had a non eff inventus le- 

Sheomiecing, turned: of this judgment error is brought, and tw 

piincipal. og! | 3 
days after the plaintiff ſues out a ſz. fa. again 

bail, who now moved to ſtay the proceedings upon the 


ſci. fa. as is done in caſes where, pending * 1 
P alt. 


Sr ww «a — As 
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plaintiff brings an action of debt upon the judgment; 
inſiſting it was more reaſonable in this caſe, becauſe 
otherwiſe the bail might loſe the advantage of diſ- 
charging themſelves by a ſurrender of the principal, 
which they can do at any time before the return of the 
ſecond ſci fa. Cur. thought it reaſonable that the pro- 
ceedings ſhould be ſtaid, on the bails conſenting, that 
if the judgment be affirmed, they would render the 
principal, or give judgment on the ſes fa. Str. 419. 
Myer v. Arthur. 

it is now generally underſtood, that where error is 
brought by the principal within the time allowed by the 
court for the ſurrender of defendant by his bail, the 
court will, upon application, ſtay the proceedings 
againſt them until the writ of error ſhall be deter- 
mined, they undertaking to pay the plaintiff the damages 
recovered, or ſurrender him within four days next after 
the determination of the writ of error, in cate the fame 
is in favor of the defendant iu error. Capron v. Archer, 
1 Burr. 340. 
Per Curiam W here the bail do not apply to ſtay 
the proceedings pending error, till their time to ſur- 
render is out, we will not give them any time for that 
purpoſe ; but only four days to pay the money, after 
the judgment is affirmed. Richardſon v. Jelly, 2 Str. 
1270, 
Naintift took out a ca. ſa. 3d December, on 4th a 
writ of error was allowed; notwithſtanding which, he 
called for a return of non e inventus, and then waiting 
till the writ of error was at an end, proceeded by ſci. 
fa. againſt the bail. The whole proceedings were ſet 


nft the 
cogni· 
er, if 


aſe 7 


terms, 


Mn the 


before aſide; for the ground of them, viz the return of non eff 
put in anventus was obtained after notice of the writ of error, 
ep. 9 which ffopt all fort of proceedings. Smith v. Nicholſon, 


Str. 1186. 2 Lord Raym. 1260. 

Ca. ſa. lodged in the ſheriff's office the 13th May; 
ntered the th a writ of error was ſerved; the 20th the 
| facias Plaintiff got the ca. /a. returned; and then brought his 
ar action on the recognizance. Lord Keny:n—The pro- 
print. ceedings againſt the bail are clearly irtegular; the ſhe- 
tus le- Tiff could not make a return to the writ until the oth, 
d two before which time the writ of error was allowed and 


zance 


nſt the lerved. Rule to ſet aſide proceedings abſolute, Perry 
on the v. Cambell & an. 3 Term Rep. 390. Str. 867. S. P. 


or, the 


* ducctapple v. Goodfellow, 
laink 


But 
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If bail apply 
within time, the 
terms to ſtay 
proceedings are, 
that they pay 

or render within 
four days after 
athrmance. 


If they do not 
app; In time. 


Writ of error 
ſtops all pro- 
credinge, againſt 
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cann'f call tar 
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Will nt ſtay 
proceedings 
p:niiog error, 
till bail put in. 


If execution, 


Where no bail is 
required, the 
bail applying to 
Nay proceedings 
mull undertake 
for the colts in 
Erior, 


When the court 
will not ſtay 
pte dl. g. 


Tf they ur der- 
t- ke to pay, and 
err0: is brought 
in ihe houſe of 
Jords after, it 18 
tat affirnnce 
which is meant, 


Where there is 
gutewent againſt 
the bn), court 
w1ill LEV pro- 
ceedings til! 
athrmance upon 
terms, though 
frer fis in poſ- 
£: thuns 
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But if a writ of error is brought by the principal, 
and no bail is put in, ſo as to make it an abſolute ſuper. 
ſedeas, the court will not ſtay the proceedings againſt 
the bail. Str. 781. Hunter v. Sampſon. 

If plaintiff obtains execution on ſcire facias againſt 
bail, pending error, the court will not ſet it aſide, 
Str. 526. Fiſher v. Emerton. 

After judgment on ſci. fa. againſt bail, motion to 
ſtay execution, the principal having brought error, and 
the bail undertaking to pay the condemnation- money 
and the coſts on the /c. fa. in four days after affirm. 
ance ; but in this caſe there being no bail on the writ 
of error, the court made the bai} undertake al(o to pay 
the coſts on the writ of error, in caſe the judgment 
was affirmed ; and ſaid it was a favor they were aſt. 
ing, and they would make them ſubmit to equitable 
terms. Riſton v. Francis, Str. 877. 

The defendants brought error in X. B.“ and after- 
wards in parliament, and then ſuffered a non pros on 
the firſt writ; after this, they moved to ſtay procerd- 
ings on the judgment pending the ſecond writ, which 
the court refuied, being vexatious. Entwi/tle v. Shep- 
herd, 2 Term Rep. 79. It is diſcretionary in the 
court. Similar 2pplications were made and refuled, 
it appearing that the writs of error were brought for 
the purpoſe of delay. Vid. 

If the bail undertake to pay the debt and coſts 
within four days after afirmance in the exchequer-cham- 
ber, and the judgment is affirmed, the defendant brings 
errar in parliament, the plaintiff ſhall not have execu- 
tion until the offirmance there, becauſe that is the final 
affirmance. 5 Burr. 2819. Kerſban v. Cartwright. 

be plaintiff obtained judgment, and detendant 
brought a writ cf error, and trenicribed, which te- 

mained undetermined ; defendant was ferved with 2 
writ on the judgment, and for want of plea, judgment 
againſt him by default, and execution iſſued, and the 
ſheriff in poſſeſſion. Cur. ſtaid the proceedings 
upon it, as it would be unreaiunable that the plaintiff 
ſhould procced in executing a judgment, which would 
of courſe fall to the ground in caſe the origins) judge 
ment ſhould be reveried ; but d-fendant was bound not 
to bring a bill in equity, 4 Burr. 245 3. T afwwelt . 
8 n 
Sone. Str. 526. The 
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The defendant's attorney ſigned a cognovit, and in Copnovit ſigned 


it had conſented that the bail ſhould ſtand as a ſecu- 
rity for the debt. The court was moved for a rule to 
ſhew cauſe why that part of the cegnovit, ſo far as to 
make the bail liable, ſhould not be reſcinded, and why 
the defendant's attorney ſhould not pay the col!s of the 
application; and on ſhewing cauſe, it appeared, that 
the bail were exonerated by the defendant's furrender 
in due time, and notice given. Cur. ordered that the 
bail ſhould ſtand exonerated, and defendant's attorney 
to pay the coſts of the application. Simpſon and ano- 
ther executrix v. Willet. 

If two become bail in error, they cannot ſurrender 
the principal, though he become a bankrupt pending 
the writ of error, 1 Term Rep. 624. Scuthcote v. 
Brathwaite ; for their recognizance is to proſecute the 
writ of error with effect, or pay the cgndemnation with 
coſts, 2 Cro. 402. 3 Mod. 87. PA what caſes error 
is no lay of preceding, vide title Error. 


Nonpros for not Declaring. 


That upon appearance to be entered in the term 
wherein the writ. bill, or proceſs is returnable, unleſs 
the plaintiff in any ſuch writ, &c. ſhall put into che 
court from whence ſuch writ, &c. did iſiue, his b:/] or 
declaration, againſt the perſon fo arreſted, in ſome per- 
ſonal action or ejedtione firme of lands or tenements, 
before the end of the term next following after appearance, 
that then a nonfuit for want of a declaration may be 
entered 2gainit the ſaid plaintiff, And the defendant 
in every fuch writ, bill, Sc. ſhall or may have judg- 
ment to recover coſts, Stat. 13 Car. 2. flat. 2. c. 2. ſc 2. 

By the general rules of law, a plaintiff muſt declare 
within twelve months after the return of the writ. 
But by the rules of the court, if he do not deliver his 
declaration within two terms, the defendant may ſign 
judgment of z2upros. Though ugleſs he take ſuch 
advantage of the plaintiff's neglect, the plaintiff may 
iti!] deliver a declaration wiikbin the year, Orley v. 
Lee, Mr. J. Buller, 2 Term Rep. 112. 3 Term-Rep. 
123. Penny v. Harvey, The antient practice is laid 
cown to be contrary ; a declaration could not be deli- 
vered after the end of the ſecond term (although a 
2npres Was not ſigned). 12 43404, 217, Harr. Pr. 
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307. Rich. Pr. 201. In the common pleas no de. 
claration can be delivered after the efloign of the third 
term, nor can a nonpros be ſigned in the third term, un- 
leſs there has been a rule for time to declare obtained. 
Forther time. But if the matter ſhould be under accommodation, 
or any thing ſhould prevent the plaintiff's declaring 
within two terms, he may get a fide-bar rule from the 
clerk of the rules for further time to declare (if de. 
feadant be not in cuſtody), and mult ſerve defendant's 
attorney with a copy thereof, pay 4s. 6d. 
Bil wg be The defendant did not file common bail within tuo 
8 in the ter® terms, and plaintiff did not declare after the end of the 
able, vr cannot ſecond term; but before the third term, defendant filed 
nonpros. bail, and entered a zonpros. On motion to ſet it aſide, 
the maſter was of opinion, that a nonpros could never 
be ſigned, unleſs bail was filed in the term in which the 
writ was returnable. Holmes v. White, E. II Ges. 3. 
How long to If the defendant files common bail within the term 
ke" a nonptos the writ is returnable, he has twelve menths after to 
2 ſign a nonpros; but he cannot do it at any time after, 
White v. IVhite, E. 11 Ges. 3. But by the rule M. 
1054, 15. a noonſuit may be entered at the end of 
the {ſecond term on a continuance over by dies datus, 
but not the third term or after. 
By eriginal, If the adtion be by original, the defendant may ſign 
| his nonpros any time before the /ign day of the third 
term, without giving a rule to declare; but an appeat- 
ance mult be entered the term in which the writ is re. 


turnable. 
If the writ be It the writ be joint, and the appearance ſeveral, the 
zo nt. defendant cannot ſign ſeveral nonprofſes. Conn 73. 


4 Burr. 2418. Pryce v. Foulkes et al. 
One cannot es Latitat againſt tour, and four nonſuits ſigned, held 
poapros whei® jrrepular, becauſe the treipaſs is juint, and though 
pat ſeverally, yet it remains joint till 
detendants, Plaintiſt may count teveraily, yet 1 ] 
ſevered by the court. Salk. 455. Allington v. Vavaſir, 
The like, Writ againſt three, one arreſted and put in dai, 
| plaintiff not having declared within two terms, nonpros 
honed by him, the other two not having appeared. 
Court were of opinion, that, in a joint action, the 
plaintiff could not be nenpr. ed by one, or ſome of the 
defendants without the others. Powel v. White et at 
D:augl. 169. . 
When a nonpros ne detendant and another were joined in the with 


ov e fig ncd . 1 EY. - [1 was 
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ſigned for not declaring by the preſent defendant, and 
held regular; and it was faid, that there had been 
caſes where notice of declaration, and even taking out 
a rule to declare againſt one defendant only, have been 
held ſufficient ſeverance of the action, ſo as to entitle the 
ether to ſign judgment of nonpros. Roe v. Cock, 2 Term 
Rep. 257. Butler v. Upton, S. P. 

If defendant removes the cauſe by habeas corpus, he 
cannot nonſuit the plaintiff for not declaring, for the 
plaintiff is not bound to follow him. MN. on R. Mich. 
16 Car. 2. But he muſt declare in two terms. Did. 

If a priſoner is ſuperſeded on filing common bail, he 
never can ſign a nonpros, becauſe he did not file bail in 
the term in which the writ was returnable. 

A nonpros cannot be ſigned pending an injunction. 
Botoſer v. Price, E. 20 Geo. 3. P 

Court refuſed to ſet aſide a regular nonpros againſt 
plaintiff who ſued for a penalty on ſtat, ot uſury, It 
might have been a different conſideration, in caſe the 
plaintiff had been the party really injured, and had ſued 
in order to come at juſtice and reparation for ſuch real 
injury. Bennet qui tam v. Smith, 1 Burr. 401. 

The defendant may take out a ca. ſa. or ff. fa. for 
the coſts, or bring an action on the judgment. 1 0. 
316. Murray v. Wilſon. 

The court have made an attorney pay the coſts of a 
nonpros where he refuſed to produce his client, on an 
order obtained for that purpoſe, and an affidavit that 
he could find no ſuch man as plaintiff. Gwynn v. 
Kirby, Str. 402. Sayer Rep. 172. | 

A nonpros may be ſet aſide for irregularity on mo- 
tion, but it mult be on affidavit of the facts. 

A judgment of nonpros was ſigned, and an aCtion was 
brought on the judgment.— The nonpros was irregu- 
lar; the defendant in this action obtained two rules, 
the one to ſet aſide the judgment of nonpros for irregu- 
larity, the other to ſet aſide the proceedings in the attion 
on the judgment. The plaintiff obtained another rule 
why the laſt of the twa rules ſhould not be ſet aſide, as 
ene rule would have anſwered the purpoſe of bath. Court = 
1 Nat as the original action was the ſub/kratum of the 
whole, if that failed, the ſubſequent proceedings had 
upon it, whether by execution or another action, alſo 
failed with it; and that the whole might be ſet aſide in 
ene rule, That it was the practice ſo to do in actions 
on 
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on bail-bonds; and that they ought for the ſake of 


ceconomy to adhere to that practice. Rule abſolute, 
Barlote v. Kaye, 4 Term Rep. 688. 

Writ was ſued out 14th March, returnable the firſt 
return of Faſter term 25th April: the defendant being 
arreſted 17th April, put in bail above, and afterward; 
ſurrendered. In Trinity term he was removed by 
habeas corpus from K. B. to the fleet. On iſt Ny, 
declaration was filed againſt him in the C. P. and judg- 
ment of nonpros was ſigned on 6th Nov. in this court 
for want of declaration. Buller J. If a priſoner be 
removed from the K. B. priſon to the fleet before decla. 


ration delivered, the plaintiff has his election either to 


retain the cauſe here and bring it back by habeas corpus 
or to declare againſt him in the Fleet: Rule to ſet aſide 
the judgment abſolute, Shen & an. v. Hughes, 


5 Term Rep. 35. 


Fow-to ſign 
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2 Wiit of latitat. 


The return. 


In order to fign 2 zanpres, get a roll, and enter 
thereon the warrant of attorney for the defendant only, 
and ingroſs the nenpres thereon ; alſo ingroſs it on 
a double half-crowa ſtampt paper, which being done, 
carry ſame to the clerk of the judgments, who hgnsit, 
pay him 38. | 

As yet of the term of the Holy Trinity, in the 6th yea 
of the reign of king George the third. Witneſs, &c. 

Middleſex, (fs.) Foſeph Fones puts in his place J. P. 
his attorney, at the ſuit of Charles Hobbs, in a plea oi 
treſpaſs. 5 

Middleſex, (fs. ) Jeſeph Jones, according to the form 
of the ſtatute in ſuch cale made and provided, was 
ſerved with a precept®* of our lord the king, called 2 
bill of Middleſex, iſſued out of the court of our ſaid 
lord the king, before the king himſelf, directed to the 
ſheriff of Middleſex, returnable on Wedneſday next 
after fifteen days from the day of Eaſler now laſt pal 
to anſwer Charles Hobbs in a plea of treſpaſs: and the 
ſaid Jeſeph at that day appeared by J. D. his attorney, 
according to the form of the ſtatute in ſuch caſe made 
and provided; and the ſaid Charles, in the afoteſad 
court of our ſaid lord the king, before the king vm 
ſelf, at H/min/ter aforeſaid, hath not declared by h 
bill, or declaration, in any perſonal action, or in ejcck. 
ment, againſt him the ſaid Jeſeph, before the end of 
Trinity term then next following, being the next term 


after the appearance of him the ſaid 7%: | nag 
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it is conſidered by his majeſty's court here, that the 
ſaid Charles take nothing by his ſaid precept®, but that 
he be in mercy, &c. And it is further conſidered by 
the court here, that the aforeſaid Jeſeph recover againſt 
the ſaid Charles 40s. for his coſts and charges laid out 
by him, about his defence in this particular, by the 
court of Hur ſaid lord the king here, adjudged to the 
ſaid Toſeph, and by his aſſent, according to the torm 
of the itatute in ſuch caſe made and provided; and 
that the aforeſaid Joſep have his execution thereof, &c. 

If he was arreſted ** put in the ac-etiam.” 

The cofts now are taxed at 40s. for ſervice of courſe, 
and if there be ſpecial bail, the maſter taxes the coſts, 

If the defendant could have ſigned a nonpros for 
want of declaration at the end of the fecond term, 
and did not until a declaration was actually filed or 
delivered, it is irregular, Orley v. Lee, 2 Term Rep. 
112, Executors and adminiſtrators pay colts of non- 
pros. 4 Burr. 1584. 

The plaintiff may alſo be nanproſſed in any ſtage of 
the ſuit, for not complying with the rules of the court, 
viz. not replying to the defendant's plea, not ſurrejcin- 
ing to his rejcinder, not entering the iſſue when ſerved 
with a rule within the time aillnwea for that purpoſe, 
which is a final judgment, and is ſigned on a double 
half- crown ſtampt paper, the maſter taxes theſe coſts 
allo, 

When a nolle proſegui may be entered on the record 
in an action againſt two, vide title Record. 


Proceedings by Attornies. 


J* an attorney ſues by original, he waives his privi- 

lege; or it he ſue in another's name, he does the 
ſame, 2 Str. 837. Therefore, if he means to ſue as 
a priviieged perſon, he muſt iſſue out an attachment of 
priviiege, which is ſigned by Meſſrs. Proveft and Webb, 
who take nothing, ſeal 7d. and a precpe is to be left 
in the office, It bailable, affidavit muit be made of 
the debt. 

It is ordered, that from and after the laſt day of this 
term, every attorney of this court, who ſhall ſue out 
an) attachment of privilege againſt any defendant, 
Mall leave a precpe with the figner of the writs, with 
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the defendant's names, not exceeding four in each writ, 
with the return and day of /igning ſuch writ, with the 


agent's or attorney's name who ſued out the ſame; and l 
all ſuch præcipes ſhall be entered on the roll, where t 
the pr ecipes of latitats, and all other writs ifſuing out of 
this court are entered; and the officer that ſigns the 
writs in this court, ſhall not fign ſuch attachment till 
a præcipe be leſt with him for that purpoſe, R. H. th 
20 Geo. 2. n ta 
If plaintiff, an attorney, ſue, by attachment of privi. ac 
lege, a defendant re/ident in Hales, for words ſpoken ch 
there, and lay the venue in the Welch county (in order tal 
that the cauſe may be tried in the next Engliſb county), uſc 
and the judge at the trial certify, that the defendant 
was reſident in Wales, &c. ; that fact, thus certified, ett, 
may be ſuggeſted on the judgment-roll, in order to or 
entitle the defendant to enter a judgment of nonſuit ] 
under 13 Geo. 3. c. 51. The plaintiff in this caſe Mr 
might have exerciſed his privilege, by laying the venue 25. 
in Middleſex. Evans one, &c. v. Jones, 6 Term Rey, A 
500. | fend 
George the third, &c. To the ſheriff of Middleſer, and 
greeting : We command you, that you attach Abraham his | 
Adams, if he be found in your bailiwick, and him proc 
ſafely keep, ſo that you have his body before us at ene, 
IWeftminſter, on M. ＋ next after fifteen days of T 
Eaſter, to anſwer A. B. gentieman, one of the attor- paper 
nics of our court, before us, according to the liberti:s 1 
and privileges of ſuch attornies, and other minikters fornic 
of the ſame court, from time whereof the memory of | kin 
man is not to the contrary uſed and approved of inthe | Privile 
ſame, of a plea of treſpaſs, and allo to a bill of the the (a 
ſaid A. B. to be exhibited againſt the ſaid Abraham, not to 
for Fool. upon promiſes, according to the cuſtom of proper 
our court, before us, and that you have there then | the cu: 
this writ, Witneſs Lloyd lord Kenyon, at Weſtmin- lord th 
feer, the 12th day of February, in the 36th year of out of tre(; 
reign. | Mansfield and Way. caſes ; 
A B. in perſon. | ers, v. 
Bail for 2500. by affidavit filed. Port thi 
To be ingrofied on a 38. 6d. ſtampt parchment, and WR 314. 31 
make a præcipe for the office, as in other caſes, on. An ; 
call it an attachment of privilege, Held, that an attor- Mida, 
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Middlefex. Attachment of privilege for A. B. gent. The pracipe, 
one, &c. againſt Abraham Adams. 
upon promiſes, returnable on Medneſday next alter fif- 
teen days of Ea/ter. 
Oath for 2501. by affidavit c 


In caſe for zool. 


A. B. in perſon. 


It ſeems that by „at. 13 Car. 2. fat. 2. c. 2. / 4. 
there need no ac- etiam to be inſerted in a writ of at- 
tachment ; for though there be no particular cauſe of 
action expreſſed in the writ, the ſheriff is not to dif- 
charge the defendant ; but ſuch lawful courſe is to be 
taken for ſecurity tor appearance therein as heretofore 
uſed. Vide 2 Wilſ. 392. fed gu. 

If the action is not bailable, then leave out the ac- If ion net 
etiam, and add the notice to appear to it, as in a latitat, bailadie. 
or bill of Middleſex. 

It the defendant appears, he files common bail with If appearance, 
Mr, Nelſan, with a memorandum or warrant on a 
25. bd. ſtamp. 

An attorney plaintiff cannot ſue an attorney de- Aitornies of 
fendant in the ſame court by attachment of privilege, e courts 
and hold him to bail, if he do, the defendant may plead 
his privilege in abatement, or the court will ſtay the 

| proceedings without coſts, 
| ene, &c. b Term Rep. 524. 
Ide declaration is engroſſed on a treble 1d. ſtampt 
paper, the form of which is as follows: 

Middleſex, (fi.) A. B. gentleman, one of the at- Declaratien, 
tornies of the court of our lord the king, before the 
king himſelf, being, according to the liberties and 
privileges of the ſame court, uſed and approved of in 
the ſame, from time whereof the memory of man is 
not to the contrary, preſent here in court in his own 
proper per ſon, complains of Abraham Adams, being in 
| the cuſtody of the marſhal of the Marſhalſea of our 

lord the now king, before the king himtelf, of a plea 
_ of treſpaſs on the caſe; for that whereas (as in other 

caſes; add pledges at the end). The declaration for 
lets, with uletul notes, and the proof neceſſary to ſup- 
port the declaration will be found in my 42d. Pleader 
314. 318. with uſcful notes. 
y plaintiff is entitled to lay his venue in Attorney may 
, and it cannot be changed without his con- . venue is 
title Venue. 


Larber one, &c. v. Palmer 


Middleſex, but 


2 Salt. 268. 3 Term Rep. 572. if defendant, na 
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changing the venue into Middleſex, when it is laid in 
another county. Pope & ux. v. Redfearne un, &, 
4 Burr. 2027. 3 Mod. 280. Carth. 126. 

If an attorney delivers or files his declaration, and 
gives notice thereof, four days excluſrue before the end if 
the term wherein the attachment is returnable, the defend. 
ant muſt plead as of that term, ii rule to plead be given, 
and plea demanded. But if he does not deliver his de. 


c)aration four days before the end of the term, or before p 
the e//o!gn day ot the ſubſequent term, defendant will he n 
entitled to an imparlance. N. on R. M. 5 tn | 
Reg. 3. a. Gilb. K. B. 346. 

All the other proceedings are exactly as in common ec: 
caſes, and when an inquiry is iſſued, or execution, you w 
ſtyle him exactly as mentioned in the declaration, ar 

N. B. Notice of trial or inquiry is the ſame as in — 
other caſes. m. 

When an attorney ſues by attachment of privilege, to 
his name need not be indorſed on the writ, for the the 
2 Geo. 2. c. 23. .. 22. only extends to caſes where the þ the 
attorney ſues tor another perſon, Field one, &c. 1, in 
Leuen, 4 Term Rep. 275.— The act ſhould have . ſet 
quired the place ot abode to be indoried, as well as the 313 

name of the attorney. | 

ot 

; . . - Cans, 
Proceedings againſt Attornies, 7 

be f 

AN attorney has privilege to be ſued only in tit and 
court where he is an attorney, and by bill; eve nies 

as acceptor of a bil of exchange. Dougl. 313. Cont who 
ford v. Price, or tor a debt under 40s. Ibid. 381. Wit 5 e 
ſhire v. Lloyd. It he is ſued by original, he may pes Bi 
his privilege, 1bid. 313. and he ought alſo to fuels ney, 
the ſame court. 1 Hd. 118. He has privilege ! dept. 
an inferior court under 5l. Dy, 287. in a ſuit of er — 
ed 


A'torney of C. B. 


grreſted here, 


mutt put in bar! Ea a | a 
5 privilege, But it arreſted in the ſame court Where! 
= 1 


it of this covit 
Ro s 


tam, &c. 3 Lev. 398. Lut. 196. 1 Salk. 30. 45% 
If plaintiff and defendant are both attornies of & 
{ame court, the proceeding is by bill, not by attac 
ment to hold to bail. Str. 1141. 6 Term Rep. 5'* 
If ſued as executor, &c. or jointly with others, K 
loſes his privilege. 1 Yent. 298. Salk. 544- 

In Str. $64. it is ſaid, that an attorney of the Cl 
arreſted in this court, muſt put in bail, and plead a 
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an attorney, he ſha!l be diſcharged on common bail. 
The Mayor of Baſingſlole v. Bonner, 1 IWiiſ. 300. S. P. 

In 1 Vilſ. 298. an attorney of this court was ar- Same point, 
reſted by latitat, and held by the whole court, that it 
is 2 me tion ef courſe to diſcharge hin, on filing com- 
mon bail. I/hceler's caſe. 1 find Mr. juſtice Buller 
has dane this often by ſummons, 

An attorney ſucd as an executor, is not entitled to If 14d ag 
privilege, for he is ſued in rizht of the teftator, and euro 
not in his own right, 2 Lil. P. R. 246. Nor if 
ſued jointly with others. Comb. 6. Salk. 545 

It appeared that if the p aintift had watted till the A bill filed in 
commencement of the term, the flatute of limitation ej, neld 
would have attached. A bill was filed in the vacation, ite 
and motion to ſet proceedings aſide. Lord Mansfield 
— Public juſtice is concerned in this queſtion, the 
maſter ſtates the practice to be to file bills againſt at- 
tornies in vacation, Fictions are allowed againſt all 
the king's ſubjects for the furtherance, but never for 
the hinderance, of juſtice. Way ſhould an attorney be 
in a different ſituation from other perſons? Rule to 
ſet aſide proceedings diſcharged. Lane v. IA heat, Dougl. 


313. 

Mr. J. Buller, in Camelford v. Price, ſays, it muſt 
not ve taken for granted that a d agaiaii an attorney 
cannot be filed in vacation. Doug. 314. 

It is now ſettled, that an attorney of this court may A bill may now 
be ſued in the vacation, and he mull pay ine coils; be fil-d -gainſt 
and the court have ſaid, that it will be putting attor- ET 
mes in the fame fitu2tion with all other detendants and he miuſt pay 
who may be ſued in vacation. I7avhorne v. Fields, bolt. 

5 Term Rep. 173 EZ. T. 33 Geo. 3. 

The plaintift filed a bil; againſt defendant, an attor- If fled in vacz- 
ney, of M. 7. 1792, as acceptor of a bill drawn 10th tion, the day of. 
Sept. 1792, at three months; defendant demurted, and we def 45 
athgned for cauſe, that the bill appe+red to be exhi- memetandum. 
biced in, and was intitled of Micbaelmas term; whereas 
the cauſe of action appeared to have accrued on a day 
ſubſequent to ſaid term, the cauſe of action did not 
accrue till the 13th Dec. The court gave plaintiff 
leave to amend the biz] (on payment of colts) as fol- 
lows : = Michaelmas term, Sc. Be it remembered, that 
on the 14th day of December (the day after the cauſe 
of action accrued) A. Dadſtuorth brought into the 
oiice of the clerk of the declarations of this court, ac- 

L12 curding 
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cording to the courſe and practice of the court, hit 
certain bill againſt V. B. gent. one, &c. and filed the 
ſame bill as of Michaelmas term, in the 33d year of 
the reign, Sc. which ſaid bill follows in theſe words, 


Sc. Dodſworth v. Bowen, 5 Term Rep. 325. 


Faw to proceed. 


The firſt ſtep taken is, to prepare a bill againſt him, 
which is a complaint in writing, deſcribing him 2 
being preſent in court, 1 Saund. 28. (which is en. 
groſſed on treble penny parchment), file it with the 
clerk of the declarations in the king's bench office, 
with a memorandum or minute on a 28. 6d. ſtamp, 
make a copy thereof on treble penny ſtampt paper, 
which deliver or leave at his houſe, with notice to plead 
thereto in four days (if it be filed four days exclulive 
before the end of the term). If the bill be not file, 
and a copy delivered within that time, he is entitled to 
an imparlance, and to plead within the firſt four da; 
of the next term. VideN.on R. E. 5 Ann. A coy 
of the bill being left with the 4;20n agent to an at- 
torney, is a ſufficient delivery, and he is bound to plead 
to it. 

it is now ſettled, that an attorney living above 
twenty miles from London, muſt plead in four days, a.. 
tornies being by a fiction of law always prelent in 
court: that this fiction obtained in caſes where it was 
an advantage to attornies, and that it ought equally to 
prevail where it was to their prejudice. Man. 
Fletcher one, &c. 5 Term Rep. 369. Contra in C. . 
and Exch. 5 

Trinity term, in the 36th year of the reign of king 
George the third. Mansfield and Way. 

Middleſex, (fs.) A. B. complains of C. D. gentle 
man, one of the attornies of the court of our lord tit 
king, before the king himſelf, preſent here in cou, 
in his own proper perſon; for that whereas (5 "l 
other caſes), „ and therefore he brings fuit,” &c, 
Pledges, &c. 

I. K. attorney for the plaintiff. 
Defendant m perſon. 

Indorſe on your copy to be delivered to the defenc 
ant thus.“ This is a true copy of a bill filed agi ogy 
« as of this preſent I rinity term, and unleſs you Pt 


40 ; hercof, judgn 
« thereto in four days from the date hercef, } 471 
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« will be ſigned againſt you by default.” Charge no- 
thing for the copy, as he is not bound to pay for it, 
The bill is filed with the clerk of the declarations, 
pay 4d. give a rule to plead, and demand a plea as in 
common caſes ; and if defendant does not plead, ſign 
judgment, and execute a writ of inquiry, as in other 
caſes. A demand of plea is neceſſary. 
notice of trial or inquiry, is the ſame as in other caſes, 
If he pleads, you make up the iſſue with a memo- 
Vide the new rule as to 


With whom to 


The time for 


randum as in other caſes, 
payment of the iſſue, p. 333. 

If an attorney be arreſted in an inferior court, he 
may have a writ of privilege to releaſe him; but before 
he figns the writ, a certificate muſt be obtained from 
the maſter's clerk, Mr. Boyle, of his being an attorney 
(or of the clerk of the warrants in C. P. if he is an at- 
torney of that court), pay nothing for ſigning, ſeal 7d. 
take it to the clerk of the papers of the inferior court, 
who will get the judge to allow it, and order defend- 
ant to be diſcharged out of cuſtody. 

George, &c. Lo the judges of our court of our pa- 
lace, and every of them, greeting : Whereas, as well 
by reaſon of our royal dignity, as by an ancient cuſ- 
tom, according to the ſame for times paſt uſed and 
approved hitherto, it hath obtained, that all and every 
our attornies aſſigned to enrol pleas in our court be- 
fore us elſewhere than in our ſame court before us, 
ought not, nor have they, from time immemorial, 
been uſed to be compelled to anſwer before any ſecular 
judges on any pleas or plaints. 
already received information by the complaint of C.D. 
gentleman, one of the attornies of our ſaid court be- 
fore us, that ſeveral ill-diſpoſed perſons, intending to 
diſquiet the ſaid C. D. have levied one or more plaint 
or plaints before you, againſt the ſaid C. D. and 
threaten to arreſt and detain him in your cuſtody 
thereupon, whereby the ſaid C. D. is unable to attend 
his {aid office as an attorney, upon ſeveral affairs and 
ſuits depending in our ſaid court before us, which, if 
is permitted, will manifeſtly take away, and be not 
only in derogation and diminution of the juriſdiction 
of our ſaid court before us, and the liberties and privi- 
leges thereof, but alſo to the great detriment of the 
And becauſe we are will- 


If arreſted in an 
inferior court, 

writ of privilege 
good. 2 Blacks 


Writ of privi- 
lege, tobe en- 
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fore us, ſhould be inviolably kept and obſerved, ye 
command you, and every of you, that you wholly de. 
fiſt from proceeding further before you, or any of you, 
in the plaiuts aforctaid, or any of them, and that you 
inform the party or parties, plaintiff or plaintiffs in 
thoſe plaints, that he, ſhe, or they, may proſecute the 
fame in our court before us at //7/2min/?er, againſt the 
ſaid C. D. if he, ſhe, or they, fhall think it expedient 
ſo to do. Witnels Lloyd lord Kenyon, &c. | 
4&7ansfield and May. 
This writ will ferve to any inferior court except in 
its dire ion: it muſt be arefed right, or need not be 
obeyed. Vide title Habeas Corpus. 


Ho to Tax their Bills, 


No attorney of this court ſhall commence any zc, 
tion for the recovery of any fees, charges, or diſburſe. 
ments, until one month after he ſhall have delivered to 
the party to be charged therewiih, or left for him at 
his dwelling-houſe or latt place of abode, a bill of ſuch 
fees, Charges, and diſburſements, in a common legible 
hand, and in the Zng/ih tongue (except law terms 
and the names of writs), and in words at length (ex- 
cept times and ſums), ſubſcribed with the proper hand 
of ſuch attorney. And upon application by the patty 
ehargeable by ſuch bell, or of any other in that bebaf 
authorized, unto any judge of the court, &c. where the 
buſineſs, or the greateſ! part thereof in amount or vali, 
was tra ſactid, and upon fubinifion of the party, ot 
otner pe {v1 authorized as aforeſaid, to pay the whole, 
that upon taxation what ſhall appear due to ſuch attot- 
ney, the judge, Sc. is required and empowered to refer 
the bill, and the whole of ſuch demands thereupon 
(although no action be depending touching the ſame), 
to be taxed without any moncy being brought into 
court, And if the attorney, having due notice, ſtal 
refuie to attend ſuch taxa ion, the oficer may proceed 
ex parte (pending which reference no action ſhall be 
brou tht), and upon ſuch taxation the party ſhall forth. 
with pay to the attorney the whole that ſhall be found 
due, ard in default be liable to an attachment, or pro- 
ceſs of contempt, or other proceeding, at the election 
of the attorney. And if upon ſuch taxation it ſhall be 
found that ſuch attorney has been overpaid, then ine 

attorhe, 
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attorney ſhall forthwith pay to the party all ſuch mo- 
ney as the officer ſhall certify to have been ſo over- 
paid; and in default, ſhall in like manner be liable to 
attachment, or proceſs of contempt, or other proceed- 
ing, at the election of the party. And the court is to 
award coſts of ſuch taxation, according to the event 
thereof, viz. if the bill taxed be leſs by a faxth part 
than the bill delivered, the attorney is to pay the cs; 
if not leſs by a ſixth part, the court at diſcretion ſhail 
charge the attorney or client according to the reaſon- 
ableneſs or unreaſonablenels of the biil. 2 Geo. 2. 
c. 23. 7 23. 

Nothing in the ſaid act contained ſhall extend to any 
bill of fees, charges, and diſburſements, due from any 
attorney or ſolicitor to any other attorney or lolicitor, 
or clerk in court, but that every ſuch attorney, ſoli- 
citor, or clerk in court; may uſe ſuch remedy for te- 
covering of his fees, charges, and diſburſements, againſt 
ſuch other attorney or ſolicitor, as he might have done 
before the making the ſaid act. 12 Geo. 2. c. 13. / 6. 

A bill may be wrote with ſuch abbreviations as are 
commonly uſed in the Engliſb language. lid. fee. 5. 

No rule ought to be made for reterring an attorney's 
bill delivered to his client, unleis there be à cauſe in 
court, 1 Salk. 332. 12 Med. 251. 1 Salk. 89. 

If an attorney refuſes to deliver a bill to his client 
fined, he may take out a ſummons for that purpoſe 
before a judge; and if he does not on ſervice attend 
thereon, an order will be made to deliver it within a 
reaſonable time; which if he neglects delivering, upon 
making ſuch order a rule of court, ferving fame, and 
make affidavit thereof, the court will grant an attach- 
ment, on motion. 

If the bill is delivered, then you may apply to a judge 
for a ſummons, to ſhew cauſe why it ſhould not be re- 
ferred to the maſter to be taxed upon which an order 
will be made on the client's undertaking in the judge's 
book, * to pay the attorney what ſhall appear to be due to 
* him upon ſuch taxation; it the attorney does not at- 
tend, an order will be made of courſe ; you cannot 
have a ſummons to deliver and taæ a bill together, 

Get the maſter's appointment on the order, ſerve 
copy thereof, and the maſter will proceed on the firſt 
Wwpointment. 
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Tf an a torney delivers his bill, and after his death 
it is taxed, and above a ſixth part ſtruck off, yet his 
executors ſhall not pay coſts. Str. 1056. I/efton y, 
Pool. 

Attorney cannot An attorney cannot be changed by his client, with. 

be chankel, out leave of the court, or order of a judge, on payment 

without lcave of A 

e of his bill as taxed by the maſter, Dougl. 217. Macs 
pherſon v. Roriſon | 

New attorney to Ihe new attorney muſt, at his peril, take notice of 

take notice. al ſubſiſting rules in the cauſe. 7 Hed 50. Lord 

Bi!l cannot be Mansfield — The bill of an attorney cannot be taxed at 

taxed at the . : 

3 the trial of an action brought upon it, nor after ver. 
dict. If there has been an account ſettled between the 
attorney and his client, the bill ſhall never afterwards 
be taxed as of courſe : particular caſes may be pointed 
ou! ; che client may by affidavit ſhew, that the buſineſs 
charged was never performed, or that the charges aue 
fraudulent; but if the buſineſs was really done, the 
delay of the defendant for more than a month in objed- 
ing to the guantum is an admiſſion, that he thinks that 
reaſonable. Hooper v. Till, Dougl. 199. Willan 
v. Frith. 198. S. P. | 

If an attorney Court teld, that though an attorney cannot bring 

3 t len elf, an action on his bill, till it has been delivered a month, 

e nuſt celiver : . 

bill in tive ſo as that circum {tance is not neceflary to enable him to ſet 

It may be tazed. it off; that he muſt not produce it at the trial by ſut- 
priſe, but that it is ſufficient in ſuch caſe to deliver it 
time enough for the plaintiff to have it taxed before the 
trial. Martin v. Winder, cited in Dougl. 199. notes. 

Convevancing A bill for conveyancing and parliamentary bulineſs, 

and parliament. and allo cauſes in this court, was held liable to taxation, 

Iry bulineſs, Sg where fees paid to a p octor for buſineſs done in the 
eccleſiaſtical court, and made part of the bill, the whi!t 
bil was referred, and the matter might tax that pati. 


bid. 
Con vey. if the whole bill is for conveyancing, it cannot be 
: taxed, bid. ; 


An nterrey | Action for buſineſs done at quarter ſeſſions by an ite 
ne,, queſtion was, whether a bill ought to have been 
n at or * . e ni 

ee e, delivered ſigned, verdict for plaintiff ſuoject to opinion 
huGaeſs oe. | , # h 
quar'e! «ihons, Of the court. Ex parte Williams, 4 Term = 49% 
NT, 124. was cited in tavor of plaintiff, Lord Kenyon 
„ | here muſt be judgment of nonſuit ; for upon inquif) 
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tax ſuch bills for buſineſs done altogether at the ſeſ- 
fions ; and there was no reaſon for reſtraining the ge- 
neral words of the firſt part of 2 Geo. 2. c. 23. .. 23. 
which requires an attorney to deliver his bill ene 
month before he commences any action for the reco- 
very of the amount. Rule for nonſuit abſ. Clarke v, 
Donovan. 

In this action, the plaintiff recovered a judgment 
againſt defendant for 1821. 10s. But defendant having 
alſo recovered in another action againſt the plaintiff 
2nd another, obtained a rule to ſhew cauſe why the 
debt and coſts in the latter ſhould not be ſet off againſt 
the judgment in the former, ſuggeſting that Mitchell, 
the plaintiff, had abſconded ; Bearcroft ſhewed, cauſe 
on behalf of Mitchell's attorney in the firſt action; 
contending, that as he was not concerned as attorney 
in the other action, he had a lien for his coſts on the 
judgment obtained by his client; and obſerved, that 
this was not ſuch a debt as could be ſet off under the 
ſtature, Lord Kenyon ſaid, that this did not depend 
on the ſtatutes of ſet-off, but on the general juriſdic- 
tion of the court over the ſuitors; that this was an 
equitable part of their juriſdiction, and had been fre- 
quently exerciſed, But as to the other part, attornies 
and ſolicitors of the different courts have a lien on all 
papers in their hands, and judgments recovered, for 
their coits ; and he thought it right that the attorney 
in this caſe ſhould be ſatisfied for his coſts, before the 
defendant was allowed to make the ſet off. Buller J. 
1hough this court have ſaid that they will not inter- 
ſere in the behalf of the attorney, and prevent the 
plaintiff from ſettling his own cauſe, without firſt 
paying the attorney's bill, yet when the adverſe party 
againſt whom a judgment has been obtained, applies 
to get rid of that judgment, the court will take care 
that the attorney's bill is ſatisfied. Rule abſolute, on 
defendant's undertaking to pay the attorney's bill, and 
on his entering a remittitur in the cauſe in which this 
detendant was plaintiff. Aditchell v. Oldfield, 4 Term 
Rep. 124. 

t is {tated that an agent's bill may be referred to be 
taxed, provided his employer bring into court the ſum 
remaining due on the amount of the plaintiff's claim, 
and that what ſhould be deducted, if any thing, ſhould 
be 
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be afterwards repaid to him. Dougl. 200. in noten 


ex parte Bearcroft : fed quere. | 
An executor may bring an action for his teſtator's 


bill without ſigning it, Cooke's Rep. 58. but ſuch bill 


may be referred to be taxed on the defendant's under. 


taking to pay. Mr, J. Afton, 1780. 


Proceedings againſt Peers. 


AY? common law, it was not uſual to proceed 
againſt peers of the realm, or members of the 
houſe of commons. But now, by ſtatute 12 and 13 
M. Z. c. 3. any perſon having cauſe of action againit 
any #night, citizen, or burgeſs of the houſe of com- 
mons, or any other perſon entitled to privilege of 
parliament, may proſecute ſuch knight, &c. in the 
king's bench, common pleas, or exchequer, by ſum- 
mons and dijireſs infinite, or by original bill and fum- 
mons, attachment and difireſs infinite : which the ſaid 
reſpe& ive courts are empowered to iſſue againſt them, 
until he or they ſhall enter a common appearance or 
file common bai] to the plaintiff's action, according to 
the courſe of each reſpective court; but the queſtion 
is not determired whether peers can be ſued or not by 
original bill and ſummons ; the caſes in favor of it are, 
Say v. Lord Byron, Say. 63. Goſling v. Lord Mo- 
mouth, Cowp. Rep. 182. But in Littledale v. Lord 
Lonſdale, ſtated in p. 9. Eyre C. J. ſys, it would 
have admitted conſiderable doubt {notwithſtanding the 
caſes) whether a peer can be ſued by b://, The cm- 
mon pleas and excheguer hold plea againſt them by bill, 
Ld. Ray. 1442. Str. 1734. and vide flat. 5 Geb. 2. 
c. 27. which ſtates that an criginal ſhall not be ſued, 
unleſs the debt amounts to 10l.: ſuppoſe a peer to owe 
a leſs ſum, how is it to be recovered in this court, un- 
leſs he could be ſued by original bill, and ſummons. 
Under the above ſtatute the plaintiff could not pro- 
ceed againſt peers or members whilſt ſitting in parlia- 
ment; therefore, to prevent delaying the king's ſub- 
jects, the ſtatute 10 Geo. 3. c. 50. enacts, that any 
perſon ſhall and may commence and proſecute any 
action or ſuit in any court of record, or court 0 


1 - . 8 1 «i 
equity, or of admiraity, and in all cauſes mati1mon'®' 
| of 
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or teſlamentary, againſt any peer or lord of parliament 
of Great Britain, or againſt any of the knights, citi- 
zens, and burgeſſes, of the houſe of commons of 
Great Britain, for the time being, or againſt their or 
either of their menia] ſervants, or any other perſon, 
entitled to the privilege of parliament; and no uit, 
action, Sc. ſhall be ſtaid by or under color or pre- 
tence of any privileges of parliament, provided that 
nothing ſhall extend io ſubject the perſon of any of the 
knights, citizens, and burgefles, or the commiſſioners 
of ſhires and burghs of the haute of commons of Great 
Britain for the time being, to be arretted or impti— 
ſoned, upon any ſuit or proceedings, / 2, 


Ftv to proceed by Original. 


Prepare a precibe for the curſitor of the county, 
Wo makes out the original, take a memorandum on a 
28. Gd. ſtamp or warrant, and annex thereto, pay fine 
to ine kin», and for the original writ, when ſealed; 
take it to the ſheriff who will make out a ſummons 
thereon, pay 25. 4d, deliver it to your officer, who 
will leave the ſummons at defendant's houſe. After 
he has ſummoned defendant, get the original ſummons 
returned, and delivered over to the office, 
If he does not enter his 
appearance within four days after the quarte die poſt of 
the return with the filacer, he will make out a diftrine 
gas thereon, and ſian ſame; pay according to length, 
leal 7d, get a warrant thereon at ſheriff's office, pay 
25. 4d. give it to your officer, who will levy qos. If 
no appearance be entered on the guarto die poſt of the 
return, then get the writ returned, take it to the fila- 
cer, and he will make out an alias, on which move 
the court to increaſe the iſiues, which may be done on 
producing the return to the fir/t diſtringas; fee to coun- 
fel 108. d. Draw up the rule with the clerk of the 
rules, take ſame to the ſheriff's office with the alias, 
and he will make out a warrant thereon for his bailiff 
to levy the amount ordered, If you bave not obtained 
to the full amount of the debt and coſts (which gene- 
rally is given on the alias) you may proceed to get a 
;eturn to the alias as betore, and iſſue a pluries, move 


* If the peer dees not reſide in the county where the venue is /a'd, yew 
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| the court to increaſe iſſues to the full extent of the 
| i debts and coſts incurred, which will now be granted; 
| draw up the rule, and deliver it with the pluries diſ- 
tringas to the ſheriff, he will make out a warrant to 
his baili o levy the amount. Then, if no appear. 
45 ance is entered on the guarto die paſt of the return, pro. 
| X ceed by getting a return thereto; and move tne court 
(in puiluance of the ſtatute 10 Geo. 3. c. 50. % z. 
| which enacts, that the court may order the iſſues le- 
f vied to be ſold, and the monies applied to pay ſuch 
cofts to the plaintiff as the court tha!! think juſt, and 
the ſurplus be retained until the defendant ſhall have 
appeared, or other purpoſe of the writ be anſwered; 
with this proviſo, when the purpole is anſwered, then 
the ifiuves ſhall be returned, or if fold, what ſhall re. 
mein of the mon:zy arifing >; ſuch ale, ſhall be repaid 
to the party diſtrained on) ior a rule to ſhew cauſe 
mwhy the iſſues returned upon the ſeveral writs of diſtringas 
ſhou'd not be fold, and the monies ar iſing from the ſuit 
inerenf, ſhould not be forthwith brought into court, and 
wyoy it ſbouid not be referred to the maſter to tax the 
plaintiff his cots occaſioned by his iſſuing out the ſaid ſe- 
veral writs; and why the coſis, when taxed, ſhould nit 
be paid out of the moni-s ſo brought into court, and why 
- the ſurplus of the ſaid money, after payment of the ſaid 
| cojls, ſhould not be retained in court, until the purpoſe if 
the ſaid writs is anſwered ; fee to counſel, 105. bd. 
Ibis is moved upon an affidavit of the ſcveral writs of 
diſtringas having iſſued, and the returns thereto, and 
that defendant hath not appeared; draw up rule, {erve 
copy on ſheriff, ſhew the original rule, move the cout 
on an affidavit of the ſervice and fhewing the original 
rule, to make it abſolute; draw up rule, ſerve copy on 
F the ſheriff, eu the original, and if he does not bring 
the money into court, he will be liable to an attach- 
ment. Make out bill of coſts and tax them with the 
Difre's ad ing. Maſter. If defendant ſtill holds out and does not ap- 
nitum. pear, you may diſtrain him ad in finitum, until he does 
enter his appearance, and (ell the iſſues from time to 
time. 

It very ſeldom happens that a defendant ſtands out 

ſo far in contempt. 
Tt exter:d: to all In Raban v. Plai/low, the court held, that the ſtat. 
w:'ts ef diſtrin- 10 Ges. 3. extended to all writs of diſtringas, and net 
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dered the iſſues to be fold and the coſts incurred to be 
taxed, and paid to the plaintiff, out of the money arifing 
thereby, and the reſidue to be retained, in order to 
an{wer the event of the ſuit, 5 Burr, 2726. This 
was again,. the late ſheriff. 

Middleſex, (i.) It A. B makes you ſecure, &c. 
then put, c. John earl of Batb, that he be before us 
on whereſuever, c. to ſhew, for that whereas 
(here ſet the whole corrict or aecaration), to the damage 
of the ſaid A. B. of 5ool. as he lays, &c. 

George the third, &c. To the ſheriff of Midilleſex, 
greeting: We command you that you diſtrain Jahn 
Z. of B. by all his lands and chattels in your bajliwick, 
ſo that neither he, nor any one for him, do intermed- 
dle therewith, unti! you thall have other command in 
that behalf from us; and that you anſwer us for the 
iſſues of the ſame, ſo that he be before us on 
whereſoever we fhal! then be in England, to anſwer 
A. B. in a plea (to the end of the pr ecipe), to the da- 
mage of the ſaid A. of 5ool. and to hear thereof judg- 
ment of his many defaults; and have vou there this 
writ, Witneſs Z/zyd lord Kenyon, at Meſiminſter, the 

day of in the 36th year of our reign. 

N. B. i cannot ſee the reaſon tur copying the whole 
precipe in this writ ; why not in a plea of treſpaſs oa 
the Cale (unleſs tor the fake of the fee)? 


Appearance. 


Defendant is to appear four days after the guarto die 
þ:/t of the firſt di/Iringas, and to an alias or other diſ- 
tringas on the quarts die poſt. He enters it with the 
hlacer, by delivering it on paper thus: “ Middleſex, 
* appearance for John earl of Bath, at the ſuit / 
* A. B.; J. K. attorney.” | 

Pay for entering 25. 6d. and deliver a memorandum 
or watrant on a 28. 6d, ſtamp, and if the 4308. has 
been levied, call on the officer for it, and he muſt 
return fame, or get a certificate from the filacer of 
defendant's appearance, produce it to the officer, if he 
will not pay, the judge will compel him by cider, upon 
a ſummons for that purpoſe, 

The plaintiff, in an action againſt a member, had 
proceeded agreeable to 10 Geo. 3. and obtained rules 
for ſelling the iffues levied upon a diſtringas, alias, and 
pluries; and alſo for a rule for an attachment againſt 

the 
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When to plead, 
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the ſheriff, but no iſſues had been actually levied; 3 
length defendant appeared; whereupon it was moved 
that theſe rules ſhould be diſcharged ; for as no iſſue; 
had been levied, they could not be fold, and as the 
defendant in the action had now appeared, the end and 
purpoſe of the writs were anſwered. On the other 
fide, the plaintiff inſiſted on the coſts of iſſuing the 
writs before the rules ſhould be diſcharged. And the 
court thought that reaſonable, and directed that on 
payment of coſts the rules ſhould be diſcharged. They 
were of opinion that theſe colts were not to attend the 
event of the (uit, but were to be paid to the plaintif 
at all events, whether he ſhould finally ſucceed or not, 
5 Burr. 2725. Martin v. Townſend & an, 

Middleſex, (ſs.) John earl oi Bath was ſummoned 
to anſwer A. B. in a plea of treſpais on the caſe, and 
whereupon the ſaid A. B. by 'F J. his attorney, com- 
plains that whereas, (io the end of the præcipe; but both 
in the precipe and declaration leave out theſe words) 
„but contriving, &c. to deceive and defraud the ſaid 
„ A. B. in this behalf,” for the lords have adjudged it 
a very high contempt and miſdemeanor, in any per{on, 
to charge them with any ſpecies of fraud or deceit. 

If the declaration be delivered four days before the end 
of the term, the peer mult plead, if he lives within 
twenty miles of Londen, in four days; country, eight 


days. And I take it, if he be in contempt, and aiter- 


When a peer is 
not entitled to an 
1mparlance on 
An elivign cali, 


wards enter his appearance, he is not entitled to an in. 
arlance. | 

The plaintift ſued out a writ againſt a peer in a pet- 
ſonal action, returnable the ſecond return of Eafter 
term. At the return, the defendant calt an efloign, 
which was not adjourned to any particular day; and 
on the firſt day ot Trinity term, the plaintiff delivere 
his declaration. Motion for an imparlance. Buller J. 
It was held, that a corporation was not entitled to an 
eſſoign, and that there could be no eſſoign in a pet- 
ſonal action. When an eſſoign is caſt, the parties 
ſhould adjourn ta a particular day; but as that Was 
not done here, and as no motion was made to quall 
the efloign, the declaration could not be delivered til 
the firſt day of the term. But the defendant is not 
entitled to an imparlance, where the plaintiff is pre- 
vented from declaring before the efloign day, by a! 


elloign caſt, And the court will be glad to uſe 2") 
means 
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means to prevent ſuch a delay by the defendant. Ru 
diſh. Roxke v. Earl of Leicefler, 2 Term Rep. 16. 
2 Wilſ. 164. Vide 2 Str. 1194. 

All the ſubſequent proceedings are the ſame as in 
other caſes, only he cannot be taken in execution, 


H:w to proceed by Bill, (if you think it right). 


The bill is a complaint in writing, deſcribing the 
defendant as having privilege, Say. Rep. 64. and con- 
cludes praying procels to be made according to the 
form of the ſtatute, Sc. It is engroſſed on treble 
penny parchment, aud filed with the clerk of the de- 
clarations, annexing a warrant on a 28. 6d. ſtamp; 
and the firſt proceis that iſſues thereon is a writ of 
ſummons (which you will fee in the proceedings againſt 
members o! parliament), directed to the ſheriff of the 
county where the venue is laid. And if he cannot be 
tound there, you may iſſue a tefatum ſummons into any 
ather ccunty; on which, if no appearance is entered on 
the 4th day next after the return, (which in this caſe is 
made on a day certain, ) you may iſſue a di/?ringas, 


Appearance. 


A peer muſt file common hail to a %ringas re- 
turnable at a day certain, thin four days next after the 
return day, or an alias may iſtue on the nc day, and 
to an alias, the very day of the return, or a pluries may 
iſſue, and ſo to all other writs of 4'/iringas. 

N. B. A memorandum on a 28. 6d. ſtamp is ne- 
ceſſary. 

Middleſex. John earl of Path (having been ſum- 
moned) appears by L. X. his attorney, at the ſuit of 
A. B. Z. K. attorney. 

London, to wit. A. B. complains of John earl of 
Bath of a plea ot treſpaſs on the cale ; for that whereas 
(lame as againſt a commoner ), 


Proceedings againſt Members of Parliament. 


You may either proceed againſt them by original, or 
&y bill; if by original, it is the ſame as againſt a peer; 
but if by /, prepare a bill againſt him, and engroſs 
it on 2 treble id. ſtampt parchment, file it with the 
clerk of the declarations ; if it is in vacation, and you 
Want to ſue him, you muſt file the bill, and intitle it 

as 
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as of the preceding term. A warrant on a 28. 60. 
ſtamp is to be filed with the bill. 

Middleſex, to wit. A. B. complains of C. D. e( 
(having privilege of parliament) of a plea of treſpas 
on the caſe, for that whereas, c. as in other decla. 
rations, except in the concluſion, there leave out the 
words “ contriving and fraudulently,” &c. and there. 
fore he brings his ſuit, Wc. And hereupon the (id 
A. B. prays the proceſs of our lord the king, according 
to the form of the ſtatute in ſuch cafe made and pro- 
vided, to him thereon to be made; and to him thereon 
it is granted, &c. Pledges, &c. 

As ſoon as the dill is filed, iſſue out the following 
ſummons, which is to be engroſſed on a 38. 64. ſtampt 
parchment, ſigned by Mefirs. Provoſt and IM ebb, pay 
Is. 8d. and 70d. ſeal, ſheriff for his ſummons 28. 4d, 
officer for ſervice 58.“ 

George the third, &c. To the ſheriff of Middle, 
greeting: We command you, that you cauſe to be ſum- 
moned C. D. eſq. (he having privilege of parliament) 
that he be before us at Miſiminſter on Medneſday next 
after fifteen days of Eafter, to anſwer A. B. in a plea 
of treſpaſs on the caſe*, as he ſhall be able reaſonably to 
ſhew that he ought to anſwer therein ; and have there 
then this writ. Witneſs Lloyd lord Kenyon, at Mel. 
minfler, the gth day of May, in the 36th year of our 
reign. | Mansfield and Way, 
Middleſex. Writ of ſummons for A. B. againlt 
C. D. eſquire (having privilege of parliament), retutn- 
able on Monday next after the marrow of All Souls. 

| | 7. K. attorney, 

If defendant does not appear within four days after 
the writ is returnable, and the ſheriff having returned 
him ſummoned, ſue out the following diftringas, which 
is engroſſed on a 3s. 6d. ſtampt parchment, figned by 
Meſſrs. Prove/t and Webb, pay 15. 8d. ſeal 7d. wat- 
rant 28. 4d. officer for the levy 10s. 

George, &c. To the ſheriff of Middleſex, greeting: 
We command you, that you diſtrain C. D. eſquſte 
(having privilege of parliament), by all his lands and 
chattels in your bailiwick, fo that neither he, nor au 
one for him, do intermeddle therewith, until you {þall 
have other command in that behalf from us; and that 


A teftatum ſummons may 1ſJve into another county, on A nibil being 
teturned on the ſummons. p 
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ou anſwer us for the iſſues of the ſame, ſo that he be The difringas 
before us at Neſiminſter, on Medneſday next after three ousht to bear 
weeks from the day of Eafter, to anſwer A. B. in a — mag 
plea of treſpaſs on the caſe upon promiſes, to the ſaid turnable, and 
A. B. his damage of gol. and to hear thereof judgment ny tive de- 

of his many defaults; and have you there then this — "agg 
writ. Witneſs, Oc. Mansfield and Way, ſufficient, 

Middleſex. Diftringas for A. B. againſt C. D. Præcipe. 
eſquire, (having privilege of parliament,) caſe, returna- 
ble on, &c. 7. K. attorney, 

If the defendant does not appear on the return day Alias, 
of the di/tringas, then get return from the ſheriff, and 
iſſue an alias, and proceed as againſt peers to increaſe 
the iflues. 

But if he appears, he files common bail, (in the ſame File common 
form as the peer,) and alſo a memorandum or warrant bai. 
on a 28. Gd. ſtamp, with the clerk of the bails. 

If he has n goods whereby he can be diſtrained in Teſtatum dif. 

the county where the venue is laid, get a nihbil re- 2845 
turned on the firſt diftringas, and iflue a feſatum into 
the county where you intend to Jevy; go on in the Vice Try's Jus 
former writ as far as “ 5ol.” then ſay, and for that Flazeru. 
* cur ſheriff of Middleſex, at a certain day now paſt, re- 
turned to us, that the 2 C. D. had not any thing in 
* his bailituicꝶ whereby he could cauſe him to be diſtrained, 
* as by the ſaid writ he was commanded, whereas it is teſti- 
* fied in our ſame court before us, that the ſaid C. D. 
* hath ſufficient goods and chattels in your bailiwick 
* whereby you can cauſe him to be diſtrained; and have 
* there then this writ.” Witneſs, &c. 

When defendant has appeared, deliver him a decla- Appearance and 
ration as of the term the appearance is of, and if deli- declaration. 
vered four days excluſive before the end of the term, he 
mult plead without imparlance. The declaration is 
engtoſſed on a treble penny ſtampt paper, and is no- 
thing more than a copy ot the bill, only go as far as 
ſuit, Sc. and add pledges; give a rule to plead as in 
Other caſes. He has the ſame time to plead as other 
perſons; in town, or within 20 miles, four days; 
country, eight days, or above 20 miles. 

Middleſex, (5. If A. B. makes you ſecure, Sc. Pracige for o- 
then put, Oc. Henry George, late of I/eftminfter in stnal. 
the ſaid county, elquire, (having privilege of parlia- 


ment,) that he be before us on wheretoever, 
Sc. to ſhew, For that whereas, 
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The other proceedings are the ſame as againſt peers, 

by original, 5 
If member be The defendant, a member, being in K. B. priſon, 
in K. B. priſon, under a ſentence on a criminal information, the 
3 plaintiffs filed a bill againſt him as being in cuſtody of 
as being in cuſ- the marſhal, but iſſued no ſummons. Rule to ſet aſide 
_— the mar- proceedings for irregularity. Per Cur.—In ordinary 
— * proceedings againſt a perſon having privilege, a ſum. 
be iſſued. mons is iſſued for the purpoſe of bringing him into 
court. But that is perfectly unneceſſary, where ſuch 
a defendant is already in the cuſtody of the marſhal: 
in ſuch a caſe, the plaintiffs may file a declaration 
againſt him, as being in cuftody of the marſhal, though 
they could not charge him in cuſtody in a bailable zc. 


tion. Rule diſcharged. Tackſon v. Mackreth, 5 Term 
Rep. 361. 


Wy _ i To Or nv 


Corporations 5 


Corporations Corporations aggregate, conſiſt of many perſons united n 

1ggregate, together into one ſociety, and are kept up by a per: WF " 
petual ſucceſſion of members, ſo as to continue far i! 
ever; of which kind are a mayor and commonalty of WF #c 
a City, the head and fellows of a college, the dean ad 
chapter of a cathedral church. | 

Where a corporation is plaintiff in a civil action, 

leave to inſpect their books is granted to the defendant 
of courſe. The Mayor of Lynn v. Denton, 1 Term 
Rep. 689. 

Corporations Corporations ſole, conſiſt of one perſon only and his 

tole- ſucceſlors, in lome particular ſtation, who are incot- 
porated by law, in order to give them ſome legal ca- 
pacities and advantages, particularly that of perpetuity, 
which in their natural perſons they could not have had, 
In this ſenſe the king is a ſole corporation; fo is! 
biſhop ; fo are ſomie deans and prebendaries, diſtin! 
from their ſeveral chapters; and ſo is every parſon and 
vicar. Co. Lit. 43. | 

When a corporation is ereCted, a name muſt be 

given it; and by that name alone it mult ſue, and be 
ſued, and do all legal acts; though a very minute . 
riation therein is not very material. 10 Rep. 33 A 
corporation aggregate mult always appear by atrorne)» 
for it cannot appear in perſon, being inviſible, an 
exiſting ouly in inteadaent and conhderation of lau. 


10 Ech. 
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10 Rep. 32. It can neither maintain or be made de- 
fendant to an action of battery, or ſuch like perſonal 
injuries; for a corporation can neither beat nor be 
beaten, in its body politic. Brooke Abr. 63. Neither 
can it be committed to priſon, for its exiſtence being 
ideal, no man can apprehend or arreft it. Plow. 538. 
And therefore alſo it cannot be outlawed, 10 Co. 32.6, ; 
for outlawry always ſuppoſes a precedent right of ar- 
reſting, which has been defeated by the parties abk 
ſconding, and that alſo, a corporation cannot do; for 
which reaſons, the proceedings to compel a corporation 
to appear to any ſuit by attorney are always by diſtreſs 
on their lands and goods. Bro. Abr. 11. 72. A cor- 
poration muſt be ſued by original writ; for it cannot 
be declared againſt as in the cuſtody of the marſhal, 
6 Mad. 183. 

The proper proceſs againſt them is a diftringas, for 


no attachment lies againſt a corporation, Raym. 152. 


nor a capias, Bro. 43. 152. And upon a diftringas 
iſſuing, the court will compel the ſheriff to return 
good iſſues. Salt. 191. pl. 2. Care mult be taken in 
ttating their name of incorporation. 


How to proceed. 


An original writ, is the only grourd of proceeding 
22ainſt a corporation. Try 11. For the lervice, ſee 
Sty. Rep. 367. 1 Vent. 351. 

Draw a precipe for the original, take it to the cur- 
ſitor, who will make out and ſeal it, then get a ſum- 
mons thereon from the ſheriff of the county, directed 
to his officer, who may leave ſame with their town- 
clerk, who will undertake for their appearance: if 
not, 1 ſhould apprehend leaving the ſummons with the 
mayor will be ſufficient; and if no appearance entered 
in due time, iſſue out a diftringas, and an alias, &c. 
lame as againſt peers. 

The fheri may diſtrain the lands and goods which 
conſtitute the common ſtock of the corporation, 
Skin, 27. If they have neither lands nor goods, there 
is no way to compel them to appear. Skin, 8 5. Vide 
3 Salk. 104. 

If they ſue, they muſt ſue in the name of the corpo- 
ration, by an attorney appointed under the ſeal of the 
corporation; and the members cannot be witneſſes for 
ene corporation, 2 Lev. 232. 236. Str. 1069. ; but they 
Mm 2 may 
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Procc is, 


May diſtrain 
the land et goods 
of corporation, 


If they ſue, it 
muſt be by at- 
tor neg. 
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Ia ejectment the 
plaintiff declared 
on a demiſe 
made by a cor- 
poration, and 
did not ſet it 
forth by deed, 
or under the 
common ſeal, 


Eifoign, 


How to ſue the 
hundrcd, 


Declaration 


V. Stat. 13 Ed. 1. 
c. 1. 27 Eliz. 
c. 13. No per- 
ſon to ſue the 
hundred in caſe 
of robbery with 
out notice to a 


conſtable, 


CoRPORATIONS. 


may disfranchiſe one for that purpoſe, They may ſue 
in common form by /atitat, &c. 
In ejeAment in the common bench, the plaintif 


declared upon a demiſe to him by the aldermen and 


burgeſſes of Bury St. Edmund, in the county of ” 
er 


alk, and did not ſet forth that it was by deed, or un 
ſeal of the corporation ; upon not guilty pleaded, 
plaintiff had a verdict and judgment; and error was 
brought in K. B. and the error inſiſted on was, that 
this demiſe was void, becauſe a corporation aggregate 
can do nothing but by deed under their common ſeal; 
and 2 Cro. 613. was cited as parallel. Sed per Cur. 
Since that caſe, the law is altered as to this point con- 
cerning declarations in ejectment, for now they are 
grounded on fictions only. Judgment affirmed, 
Patrick againſt Ball, Carth. 390. 12 Mod. 113. 

A corporation is not entitled to an eſſoign. Argent 
v. Dean and Chapter of St. Paul's, E. 23 Ga. 3. 
2 Term Rep. 16. 


Hundredors. 


If an action be commenced on the ſtatute of hue 
and cry, the plaintiff muſt take out his ſpecial original 
writ; for the inhabitants of a hundred. cannot be 
in cuſtody of the marſhal ; nor are they liable to a 
capias. Bro. 43. The only method to proceed againſt 
them is by ſummons on the original, and diftreſs inß- 
mite. 3 Keb. 126. 2 Saund. 375. 4 Mod. 296. 
And the original uſually recites the ſtatute. /b1d, 
To be teſted 40 days after the robbery, otherwiſe it 
is error, 2 Lev. 12. And within a year after the 
robbery. 1 Brownl. 156. If ſeveral are robbed, they 
cannot join, 2 Lev. 12. The declaration mult be 
againſt the hundred generally, and muſt ſhew the rob- 
bery to be within the hundred, and upon the highway; 
if not, it is good after verdict, Carth. 71. 1 Med. 221. 

By the 8 Ges. 2. c. 16. It is enacted, that no perſon 
ſhall maintain any action againſt any hundred, by vi- 
tue of the ftat. 13 Ed. 1. fl. 2. and 27 El. . 13. 
unleſs he ſhall, over and be/ides the notice required by 
the ſtat. 27 Eliz. c. 13. give notice thereof to one 
the conſtables of the hundred, or to ſome conſtable, 
Sc. of ſome town, Sc. wherein ſuch robbery ſhal 


happen, or ſhall leave notice in writing of ſuch rob- 


bery 
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bery at the dwelling- houſe of ſuch conſtable, &c. de- 4eferibing the 

ſcribing in ſuch notice, ſo far as the nature and cir- 4s and = 

cumſtances of the caſe will admit, the felon and felons, — ops a 

and the time ard place of the robbery; and alſo ſhall, 

within twenty days next after the robbery committed, 

cauſe public notice to be given in the London Gazette, 

deſcribing as aforeſaid, together with the goods and 

effects whereof he was robbed ; and before any action end before ac- 

commenced, go before the chief clerk, or ſecondary, — 

or the filacer of the county wherein ſuch robbery ſhall 9 

happen, or their deputies, or before the ſheriff, and 

enter into a bond, to the high conſtable, c. of the 

hundred in which ſuch robbery ſhall be committed, in 

one hundred pounds, with two ſureties, &c, with con- 

dition for ſecuring to ſuch high conſtable, &c. (who 

are empowered to enter an appearance, and defend ſuch 

action,) the due payment of coſts, after taxed, in caſe 

he ſhall be noniuited, or diſcontinue, or in caſe judg- 

ment ſhall be given on demurrer, or a verdict given 

againſt him. 

F 2. ** That when any ſuch bond ſhall be entered The heriff to 

&« into, the ſheriff ſhall certify ſame to the chief certify ſuch 

te clerk, Sc. which certificate ſhall be delivered by 1 

* the party robbed, to the chief clerk, Sc. before any livered to the 

K proceſs ſhall iſſue for the commenceme it of ſuch ſuit as — 22 
aforeſaid. 

The action muſt be brought within the year next 

after ſuch robbery, 27 El. e. I 3. /. & 3 the day when the 

robbery is committed is included in the year, 

1 Brotonl. 156. Heb. 139. Roll. Abr. 520. pl. 8.; and 

the inhabitants within the hundred may be witneſſes. 

8 Geo, 2. c. 16. / 15. | 


Flotu to proceed. 


Prepare a præcipe for the original, take it to the 

curſitor of the county where the venue is laid, and a 

memorandum on a 28. 6d. ſtamp, pay fine to the king, 

and for original: when ſealed make a copy thereof, 

which formerly uſed to be ſerved on ſome inhabitant of 

the kundred, But by 8 Geo. 2. c. 16. / 4. it is to be High conſtable 
ſerved on the high conſtable, Sc. of the hundred only to be ſerved 
wherein the robbery ſhall happen; who is to cauſe — - — 
public notice to be given in one of the principal mar- publie notice 
ket towns within ſuch hundred, en the next market day "here nam 
after he or they ſhall be ſerved with ſuch proceſs ; or if "ket day: 
there ſhall happen to be no market town within the 


M m 3 hundred, 
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hundred, then in ſome pariſh church within the ſame 
hundred, immediately after divine ſervice, on the dun- 
day next after his being ſerved, and enter an appearance, 
and defend for the inhabitants, as adviſed, 

If he do net If he do not appear in time, a diſtringas may be ſued, 

> and levied againſt all or any of the defendants, and you 
may iſſue an alias and pluries, and fell the iſſues under 
the ſtat. 10 Geo. 3. as it is determined, that the. ſta. 


tute extends to all writs of diflringas. Raban v. [ 
Plaiſlow, 5 Burr. 2726. 9 
4 a 
How to appear. i 
The defendant muſt enter appearance with the I 
filacer on the guarto die poſt of the return of the original, t 
A memorandum on a 28. 6d, ſtamp is neceſſary. 
The form of the declaration is in my Mader 
Pleader 85. with uſeſul notes. | 
Ven. fac. If the defendants plead, and there is an iſſue, the 4 A 
venire facias, by 29 Geo 2. c. 18. / 3. ſhall be awarded 1 
de corpore camitatis (except the hundred againſt which T4 
the action is brought). 1 
Tf judgment be Tf judgment be given againſt the hundred, the ſheriff, ; | 
Pose ee the Ef. on receipt of the execution againſt any inhabitant, 28” 
| feriff to ſhew ſhall cauſe the ſame to be ſhewn gratis to two jultices 8 
the writ to two of the Courty, &c. (whereof one 30 be of the quorum,) 1 
; — wing who are to cauſe ſuch taxation and aſſeſſment to be * 
the charges as by made, and to be levied according to the 27th Elia. 1 
0 _ 27 EI. (wiz. by the conſtables, &c. rateably and proportion- | 2 
| * ably, Sc.), in which taxation and aflefſment there ſhall 1 
be provided and included, over and above what the 3 
coſts and damages recovered by the plaintiff in ſuch 5 
a4%on ſhall amount to, all ſuch expences which the - 
| The monev to be high conſtable hath been at, claim being made before 1 
i" n the ſaid juſtice, upon due notice for that purpoſe g fig. 
lecken ton: given; and the money levied, to be paid over by ſuch the 
ſheriff, for the conſtable, Sc. within ten days after collection, to the I 
| — the plain- ſheriff, to che uſe of the plaintiff, for his coſts and _ 
| : damages, and to the uſe of the high conſtable, for ſo of tl 
f much as his expences in his defence ſhall amount to; this 
a of which he ſnall give an account, on oath, before an) R. 
taxation; and ſhall have no further allowance than 
what ſhall be taxed, which the high conſtable ſhall p 
cauſe to be taxed for that purpoſe, Stat. 8 Ces 2. os 
c. 16. f. 4. The money paid over to the ſheriff, ſhall frac 


(upon requeſt) be by him paid over to the parties en- 


titled, without deduction, /. 5. Sheriff not «dr 
Calle 


e 
. 


CWG 
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called on for return of writ until 60 days after writ 
delivered to him, who is to indorſe on it, the day te- 
ceived. / 6. 

The 7th ſection provides in what manner the con- 
ſtable ſhall be reimburſed his expences, in caſe the 
plaintiff is nonſuited, &c, and becomes, or his ſureties 
in the bond become, inſolvent. 

It per ons, riotouſly aſſembled, in part demoliſh and 
pull down a dwelling-houſe, and at the ſame time deſtroy 
goods and furniture in the houſe, although ſuch goods 
and furniture were npt deſtroyed by means of the pull- 
ing down of the houſe, the hundred is liable under ſtat, 
1 Geo. 1. ff. 2. c. 5. to yield damages for the deſtrue- 
tion of the furniture as well as of the houſe, and coſts, 


Proceeding by Original. P. 34. 


WO ſpecial writ, Sc expreſſing the cauſe of action, 
+  fhail be ſued out from any /uperizy court where 
the cauſe of action ſhall not amount to 10l, or up- 
wards, 5 Geo. 2. c. 27. % 5. 

It is ordered, That from and after the laſt day 
this preſent Michaelmas term, in all actions in which 
the plaini1ft ſhall proceed againſt the d:fendant by ſpe- 
cla] original writ, and ſhall recover leſs than the ſum 
of Fol. he ſhall not, on taxing coſts, be allowed any 
more or other coſts than he would be entitled to, in 
cale he had proceeded by bill (except in tuch actions 
WW which he could not proceed by bill, or in which 
any Cetendant ſhall be actually outlawed). X. A. 
23 Geo. 3 

It is ordered, That original writs, which by law 
ought to be hgned by the filacers of this court, ſhall be 
lig..ed by the ſaid filacers before ſuch writs be ſealed by 
the vicer of this court Hil. 31 Car. 2. 

it 1s ordered, That all writs and proceſſes whatſo- 
ever iiuing upon original writs before the appearance 
of the detendant, ought to be ſigned by the filacers of 
this court, according to the courſe of this court. 


R. E. 31 Car. 2. 


How to procced. | 
Prepare a præcipe, which is to contain the whole 
ou or declaration, in which mutt be ſet forth the de- 
'*00ant's Hate, degree, or myſtery, and the town, or 
m 4 hamlet, 
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Riots, 


of No more cofts 


allowed in pro- 
ceſs by original, 
than a common 
writ, unleſs the 
debt recovered 
be col, 


Writs by origi« 
nal to be figned 
before ſealed, by 
the filacer, 


All writs by ori- 
ginal ovght to be 
ftign-d before 
appearance, by 
tue f. acer. 


In common 
caſ: s. 
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Precipe for an 
original in caſe, 


Capias thereon, 


There muſt be a 
memoranoum or 
warrant on a 
2<, 64 ſtamp 
filed with the 
filacer, 


As to the teſte. 
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hamlet, or place, and county, where he is, Or was cs 
verſant. 

Middleſex, (fs.) If A. B. make you ſecure, &,, 
then put, &c. J. D. late of Weſtminſter in the ſaid 
county, yeoman, that he be before us on the morrow of 
All Souls, whereſoever, c. to ſhew for that wheres 
(here ſet forth the whole count or declaration, and con- 
clude thus): To the ſaid A. B. his damage of gl. as i; 
ſaid, &c. | 

This is done on paper without a ſtamp, and taken 
to the filacer, No. 1, Pump Court, Temple, who will 
make out the capias thereon, to the ſheriff of the county 
where defendant is to be met with. But moſtly, for 
expedition ſake, it is done by the attorney; pay him 
55. 4d. for the firſt count, and 18. for every other; 
ſealing 7d. If the defendant is to be arreſted, prepare 
affidavit cf the debt, engrols it on a 28. ſtamp paper, 
and it may be ſworn either before a judge of this 
court or the filacer; oath 18. warrant on the cap1as 
28. 4d. in Middleſcx or London, other counties 28. bd, 

George the third, &c. To the ſheriff of Middleſer, 
greeting: We command you, that you take J. D. 
late of VHeſiminſter in your county, yeoman, if he be 
ſound in your bailiwick, and him ſafely keep, ſo that 
you have his body before us on the morrow of 
All fouls, whereſoever we ſhall then be in England, 
to anſwer A. B. in a plea, for that whereas, (to the 
end of the præcipe, ) to the ſaid A. B. his damage of 69]. 
as it is ſaid; and have there this writ. Witneſs Lly« 
lord Kenyon at 1/:/{min/ter, the 15th day of Zune, in 
the 36th yeer of our reign®. 

X I. attorney. 

Bail for 641. 

There are many notes in the old books reſpecting 
the tee of the original and capias; and there can be 
no doubt but that they both may be returnable the 
ſame day, (unleſs you proceed to an outlatury, ) and that 
the te//e of the capias may be the laſt day of the pre- 
ceding term, (though the cauſe of action accrued in the 
vacation,) otherwiſe, in a ſhort vacation, an original 
could not be purchaſed ; and every capias, alias, and 
pluries, muſt have fifteen days between the tefle and re- 
turn of each; and the morrow of the Aſcenſion ſhall lea 


Kenyan, 


a If defendant is not to be arreſted, the uſual notice muſt be put at the 


end of the copias to appear, as in other proceſs, 


gud 
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gud return, notwith/landing there be not fifteen days be- 


n tween the fourth day of the ſaid return, and the eſſorgn 
. dey of the morrow of the Holy Trinity. 16 Car. 1. 
11d c. 6. / 7. 
of The original may be te/ted in vacation, as well as in As to teſte, 
201 term time. Sty. Rep. 402. It ſhould, however, be 
n- always teſled after the cauſe of action accrued, 2 Burr. 
it 967. ; and be made returnable in term time ubicungue, 
Kc. if plaintiff means to proceed to outlawry.—lf not, 
en the capias may be teſted before the original, and even 
vill before the cauſe of action accrued, provided it be ac- 
ity tually taken out afterwards, for no error can be 
for aſſigned on meſne proceſs. 3 Wilſ. 344. The ori- 
in RE ginal muſt have fifteen days between the teſte and 
r; = return, | 
* Pay on original writs, where the damages exceed 
er, = 40). a fine to the 4:ng, in the following proportions : 
his 0 5 YO 
* * From aol. to 66l. 135. 4d. i. e. 100 marks * 6 8 Fives to the 
6d, = From 100 marks to 1001. - - o 10 o 
lr, Dom lool. to 200 marks - - 8 1 4 
D. = From 1331. bs. 8d. to 1661. 138. 4d. o 16 8 
bs Fm 166). 135. 4d. to 200). - $ 6: 
hat 1 And for every 661. 1 386. 4d. more - „ 
of I And for every Iool. more — — 0 
ind, 3 Every 100d. pays 105. fine. R. H. 6 W. & A. 
he RE #{:4dleſex, (ſ5.) Command A.C. late of Weſtmin- Precipe for an 
5 l. ſter, in the ſaid county, merchant, that juſtly, Sc. he original in debt. 
54 render to 7. B. 100l. of lawful money of Great Bri- 
in uin, which he owes to, and unjuſtly detains from him, 
s it 1s ſaid, Sc. and unleſs, Sc. 
,n. George the third, Sc. to the ſheriff of Middleſex, Capias thereon. 
= greeting ; We command you, that you take A. C. 
ing | ate of Weltminſter in your county, merchant, if he be 
: be & found in your bailiwick, and him ſately keep, ſo that 
the WF ben have his body before us on the morrow of 
wat WE All ſouls, whereſoever we ſhall then be in England, 
re- to anlwer J. B. in a plea, that he render to him 100l. The penalty of 
"the of lawful money of Great Hritain, which he owes to, the bond. 
* and unjuſtly detains from him, as is ſaid; and have 
and there this writ, Witneſs, Sc. Kenyon. 
e- 0 If it be at the ſuit of an executor or adminiſtrator, 
lea N the words, “ owes to, and ſay, „ unjuſtly 
at the 1 If 
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Teſtatum. 


Teſte. 


Teſtatum in the 
Arſt iaſtance. 


Appearance. 


Præcipe for ap- 
pearance. 


Affidavit of 
ſervice, 


Alias & pluries, 
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If defendant cannot be taken on the capiat, plain, 
tiff may ſue out an alias, and after that a pluries; only 
adding the words to the alias, “ as formerly we ny 
« commanded you; to the pluries, as oftentimes ws 
& have commanded you.” 

If defendant cannot be found in the county where 
the firſt writ was iſſued, or where you intend trying 
the cauſe, then ſue out a teftatum capias againſt him 
into that county where he is to be met with, direded 
to that ſheriff, and after the words, “ 7% the ſail 
% A. B. his damage of lool. as is ſaid,” add tf, 
& And our ſheriff of Midd\eſex, at a certain day nm 
& paſt, returned to us, that the ſaid C. was nat fund 
&« in his baulrwick, whereas it is teſtified in our ſat 
&« court before us, that the ſaid C. lurk: 41d anden 
„ wp and down in your county; and have there this uri 
55 Witneſs. me: 

The te ef the alias is on the grarto die poſt of the 
return of the capias, and the ige of the pluries, 1s on 
the guarto die poſt of the alias. 

And N. B. ind te/tatum may be had in the firſt in- 
ſtance, without really ſuing out the capias, but you 
pay the filacer for it, who ought to make it out to 
warrant the te//atum. | 

Theſe writs are taken to the ſheriff's office (if bail. 
able) for warrants thereon, for which pay 28. 4d. ol- 
ficer for arreſt, 10s. Od. in town, country 11. 18. 


How to appear ( if no bail required), 


The appearance is to be entered eight days after 
the return of the capias, and not the guarto die full, 
and filed with the filacer, for which pay 25. 6d. and 
a memorandum or warrant on a 28. 6d. ſtamp is b 
be filed at the ſame time. 

Middleſex, (i. Appearance for A. C. at the ſult 
of J. B. to a capias returnable, &c. J. B. attorney. 

If the defendant be ſerved with an alias or plurith 
then he is to enter his appearance in eight days next 
after the return of either; if not, the plaintiff ma/ 
enter an appearance according to the ſtatute, on an at- 
fidavit of the ſervice; ſtating that the detendant 8 
perſonally ſerved on ſuch a day with a true copy of a 
writ of ſpecial capias, (or alias or pluries ſpecial c- 


pias, as the caſe may be, ) iſſued out of and * 
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the ſeal of this honorable court, returnable on, Cc. 
whereſoever the king ſhould then be in England, un- 
der which copy was written an Engliſb notice to the 
defendant, of the intent of ſuch ſervice, purſuant to 
the ſtatute in that caſe made and provided. 


Huw to appear if Special Bail required, 


If the action requires ſpecial bail, and the defend- 
ant be arreſted in London or Middleſex, the defendant 
muſt put in his bail before a judge within four days 
after the firſt day of term (if the writ be returnable 
the firſt return) ; if he is arreſted in any other coun- 
ty, then within fix days after (excluding one day). 

If either the fourth or fix1h day fall on a Sunday, 
the defendant has all the Monday following to put in 
bail, NM. on R. M. 8 Ann. Reg. 1. 

If the writ be returnable on any ther return, then 
the defendant has in town cauſes, four days aſter the 
quarts die poſt of that return, excluſive of the one day 
to put in his bail; if the arreſt be in any other county, 
fix days after the quarto die poſt of that return. 

Bail were not put in till two days after the guarts 
die pot of the ſecond return of the term; plaintiff aſ- 
ſigned the bond. Motion to ſet aſide the procedings, 
on the ground that he had four days aſter the quarts 
die pet to put in bail, The court held, that by or:ginal, 


tze defendant had eight days from the return of the writ, 


& (which is four days from the quarts die poft,) and a 


© caſe was cited by the maſter, of Brownell v. Taylor, 


N M. 6. Geo. 3. 
4 Term Rep. 377. 


Rule abſolute. Frampton v. Barber, 
Bail by original is to be put in, in the county where 
the capias iſſues, for which purpoſe apply to the filacer 
for a ſhort copy of the capias, and ſum ſworn to, then 
make a note of the names of plaintiff and defendant, 
and alſo the names and additions of the bail, on a 
llip of paper thus: * Middleſex, John Denn againſt 
* Richard Fenn, the bail are Themas Stoul, of, Sc. 
** mercer, and Richard Mann of the ſame place, car- 
* penter,” 
J. B. attorney. Sworn to 56l. 10s. 
Take the bail with the filacer 2 to a judge's cham- 
vers, (in term time he attends there regular,) who 


21 21 * 
The filacer for Eijex ard Monmouthſhire, Andriw Eage eq, All 
egunties, tte Han, George Kenyon, 


11 


will 
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If ſpecial beil, 
when to be put 
in. 


If writ be re- 
turnable on any 
other return. 


If action by 
original, defend- 
ant bas four days 
after the quarta 
die poſt to put 
in bail, 


How to put in 
bail, 


A memorandum 
or warrant is to 
be d-liv-re4 on 
a 25, 64 famp 
for deſendant. 
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Notice of bail, 


Country cauſes, 


Exception, 


How to juſtify, 


May rule the 
mer iff, 


May deliver de- 
claration de bene 
eſſe. 


Declaration in 


caſe. 


Declaration in 
debt, 
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will take their recognizance in double the ſum (yg 
to, and pay him 16s 6d. 

Give notice to the plaintiffs attorney the ſame x 
in common caſes, only ſay, put in with the filacer, jy. 


fore the Honorable Mr. Juſtice Groſe, at his chamber 


in Serjeant's Inn, Chancery Lane, London, and the 
names are, &c, | 

In country cauſes, the bail-piece is to be allowe! 
by a judge of the court, before it is filed with the 
filacer. 

If plaintiff excepts, he does it in the filacer's bock 
within twenty days, and delivers notice of ſuch c- 
ception to the oppoſite attorney. 

If there is an exception, then give notice to jul: 
tify as by bill, and the ſame days are allowed. On 
the day of juſtification get the filacer to go to f. 
minſter with his book, counſel to move 10s. 6. filacer 
75. Gd. court fees gs. have affidavit of the ſervice of 
notice ready, as by bill. 

The plaintiff may rule the ſheriff to return his writ 
and bring in the body in the ſame manner as by bill; 
but the rules muſt keep pace with the defendant's time. 

The plaintiff may deliver his declaration de hen 
eſſe, upon the quarts die paſt of the return of his writ, 
and defendant has the ſame time to plead as by bil, 
and file it with the clerk of the declarations, the 
ſame as by bill. 

If the action be brought in caſe, then the declara- 
tion runs thus: | 

Middleſex, (i.) A. C. late of Weſtminſter, i 
the county of Middleſex, merchant, was attached to 
anſwer J. B. in a plea of treſpaſs on the caſe, and 
whereupon the ſaid J. B. by G. G. his attorney, com- 
plains, for that whereas (to the end of the precip? 4 
far as the damages, then ſay), „and therefore le 
rings his ſuit, &c. (No pledges are to be added). 

Middleſex, (fs.) A. C. late of IV. in the county d 
Middleſex, eſquire, was ſummoned to anſwer J. 5. 
of a plea, that he render to the ſaid 7. B. 100. dd 
lawful money of Great Britain, which he owes {0 
and unjuſtly detains from him; and whereupon th! 
ſaid J. B. by A. B. his attorney, complains, that 
whereas, Sc. (and ſo on through the declaration); 


wherefore the ſaid J. B. ſaith that he is injured 8 
ath 
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7 

of 

7 
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fon bath ſuſtained damage to the value of 100l.; and 
therefore he brings his ſuit, &c. 
den The declaration being drawn, is to be copied on pio engroied, 


treble penny, and delivered or filed, the ſame as by &c. 


r, bt. 1 3 

mbes dil; and the charge is the ſame. 3 

1 the If a capias iſſue into one county, and the declaration is In what county 
id in another, the bail are diſcharged, though it is to lay the venue, 

lowed 1 good againſt the principal, 3 Lev. 235. 245. otherwiſe 

h the by dil. 


Defendant formerly was not bound to plead till he Muſt plead now 


E * f ' ithout oyer of 
h bad oyer and copy of the original, if he demanded it, den 
" but now he cannot have oyer although he demand it, a 


"= by Rule Trin. 21 Geo. 3. and if he demands it, plain- 
o ju. uff may ſign judgment without giving it, if no plea 
1 filed. Ibid. Vide title Oyer, p. 258. : 
11.1. If the defendant pleads, he files it ( ſpecral) with Plea, 
flacer te clerk of the papers; if general, he may either en- 
* ter it in the book kept by the clerk of the judgments, 
N or deliver it to the attorney, on a treble penny ſtampt 
writ I PE 
b; WE The clerk. of the papers alſo makes up the paper 
time, book by original, if there be a ſpecial plea filed, 
„ I, But the attorney makes up the iſſue if the plea be When attorney 
; wit, general, or ſuch a plea as need not be filed; in that —_ up the 


y bill | caſe, he begins with the declaration firſt (as there is no 
8. the = memorandum by original), then the plea, and the award 
g of the venire muſt be thus: Therefore it is commanded Venire awarded, 


clara» b to the ſheriff, that he cauſe to come before our lord the 
I king, from the day of the Holy Trinity, in three weeks, 
er, u whereſoever he ſhall then be in England, twelve, &c. by 


bed to whom, &c. and who neither, &c. becauſe as well, &c. 


- and Ide clerk of the papers always makes up the pa- How clerk of 
„con- Per book or iſſue as of the term the declaration is filed the pan makes 
2 = ed, and imparls over (if the plea is of «n CO oImIn 
are k IRerent term or the replication) to the term in which 

del), be fue is joined. | 

any of If you have an imparlance to enter, the form by 


bin will anſwer (except as to the return day); in this 
Cafe, you put a general day whereſoever, &c. inſtead of 
a day certain, as thus: 


7. B. 
ool. of 


2 * 1 — SV 


wes (0 , 

on th: And now at this day, that is to ſay, on the mor- 1npa1l, 
;, that i yr of the Hely Trinity, whereſoever, &c. until which 

con); ay the ſaid 4 C. had leave to imparl hereto, and 


* 


red and then to anſwer the ſame, &c, (the ſame as by bill). 


hath In 
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In making up of the record, the placitas are the 


ſame as by bill, and after the firſt placita is enters 
begin with the declaration, and go to the end of the 
iſſue (enter the 2d placita and then the jurata thus); 

Middleſex, (fs.) The jury between J. B. by his x. 
torney, plaintiff, and A. C. late of Weſtminſter in , 
ſaid county, merchant, defendant, of a plea of treſpak 
on the caſe, is reſpited before our lord the king, uni 
, Whereſoever he ſhall then be in England, 
unleſs, Sc. (the ſame as by bill). f 

The record is paſſed at the ſame place as by hi 
the iſſue to be entered at the clerk of the Judgments; 
venire and diftringas are exactly the ſame, (excey 
the return,) which muſt be on a general return dy, 
& whereſoever,” &c. and the defendant's additian 
muſt alſo be put in (ſo is the writ of ſubpoena) ; wir 
and di/iringas are ſealed, only pay 7d. each; ſubjen 
is ſigned by Meſſrs. Proveft and Webb, pay 18. 80. le 
7d. a pracipe is left for the office. 

If the defendant ſuffers judgment to go by default 
ſign it on a treble penny ſtampt paper, enter on the 
roll warrants of attorney for plaintiff and defendant, 
and no memorandum,” but begin with the declaration, 
ſign it at the clerk of the judgments, ſame as by bill 

N. B. The entry on the roll in this caſe is f th 
term the declaration is of, as the original will be . 
turnable that term, to warrant the judgment. J 
1 Hilſ. 181. | 

George the third, &c. To the ſheriff of Middle, 
greeting: Whereas A. C. late of Weſtminſter in yur 
county, merchant, was attached to appear in our couſt 
before us, to anſwer J. B. of a plea, for that wheria 
(to the end of the declaration); and it was in (uct 
manner proceeded, Qc. (exactly the ſame as by bi 
only make it returnable on a general return day) 
„ whereſoever, &c.“ (pay 7d). 

The theriff executes it; proceed to final judgmen 
the ſame as by bill, by giving a rule for judgment # 
the clerk of the rules, pay 1s. 10d. the writ of exec 
tion is ſealed, pay 7d. warrant 28. 4d, —The 1 
for judgment may be given on the return day (if 1 
on a Sunday), and it expires in four court days fi 
(Sunday or a dies non excepted). 


Nonpro 
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re tie . Nonpros for want of Declaration by Original. P. 207. 

mn ö It has been already obſerved, that plaintiff muſt de- 
= dlare within two terms next after the return of the pro- 
vg = cf; if de does not, detendant may ſign his nonpros 

1 7 without giving a rule to declare, (provided he ap- 
i 1 peared in the term the writ was returnable,) any time 

before the eſſoign day of the third term, if no declara- 
| 1 tion be delivered. For unleſs he take immediate ad- 
gland, vantage of the plaintiff's neglect, the plaintiff may 
Ibn fill deliver a declaration, and that within twelve 
* months. Orley V Lee, 4 Term Rep. 123 
wa - As yet of the term of the Holy Trinity 36 Geo. 6. 
wy. 1 al, C.) 7 _ Ken 8 Jace 1 G 

—y iadieſex, (/. B. puts in is place 7. G. his 
— attorney, at the ſuit of A. B. in a — of treſpaſs on — ny 
we & the caſe. 
5 | Middleſex, ( ſi.) J. B. late of, &c. merchant, ac- To be fed on 

F cording to the form of the ſtatute in ſuch caſe made 99ondle 28. 6d. 

cue. and provided, was ſerved with a writ of our lord the . 
— king, called a ſpecial capias ad reſpondendum, iſſued 
br fes of the court of our laid lord the king, before the 
—_ ling himſelf, directed to the ſheriff of Middleſex, re- 
„ v1 turnable in fifteen days from the day of Eafter, where- 
75 „ ſoever our ſaid lord the king ſhould then be in Eng- 

/ land, to anſwer A. B. in a plea of treſpaſs on the caſe 
4 upon promiſes, to the damage of the ſaid A. B. of 40l. 
ö And the ſaid A. B. at that day appeared by J. S. his 
40% 4 — according to the form of the ſtatute in ſuch 
7 Es p made and provided, Sc. (the ſame as by bill), 
7 3 may be amended in the ſame man- Amendment. 
n * as by bill. But if the declaration is amended, and 
"i J __ by default, get the curſitor to amend the præ- 
oy bl, 3 2 efore he makes out the original, otherwiſe you 
a 0a), alt petition the maſter of the rolls for this purpoſe. 
zdgme! 7 
ment Proceeding to Outlaury. 
f exeel. 

e fue » 
* Fa e is out of the kingdom, or abſconds 
ys of . "g yew the plaintiff may proceed to an 


It formerly only ] 
y lay for treaſan and felony, but now 
dy the ſtat, of 19 Hen. 7. c. 9. * proceſs of outlawry 


7 « may 


Nonpto 


ei re Soi 6 2 Sees 2 


" 
N 

Ju 
by 
4 


544 


Outlawry in 
civil actions. 


When proceeded 


on. 


abſconding, no endeavours to arreſt are neceſſary. 


OUuTLAWRY. 
& may be ſued as well in actions upon the caſe, as in a. 


& tions of treſpaſs or debt,” vide 25 Ed. 3. c. 17.; bu ot! 
it lies in no caſe but where a capias lies. 2 Ru}, = 
Ab. 76. 6 
Outlawry, in civil actions, is conſidered as in the -” 
nature of civil proceſs, to compel an appearance tg on 
the ſuit ; or, if after judgment, to procure ſatisfaction. — 
The forfeiture, though nominally to the king, jet in » 
truth goes to the plaintiff towards payment of his dk. . 
mand. If the outlaw appears, he pays all the coſs, hi 
puts in ſufficient bail, and does every thing he en, * 
to put the plaintiff in as good a condition as he would * 
have been in originally; or, if after judgment, be 1 
outlaw pays the debt and coſts, the court reverſes be * 
outlawry upon motion, without any writ of error, — 
The form of the reverſal always is, “ For the rm 0 1 
&« aſſigned, and other errors appearing upon the recrd,” Wi * 
though there is, in truth, no error at all. 4 h by; 
2549. Rex v. Wilkes. 15 | 
A man outlawed is, when, by judgment of law, 2 K. 
man by his own default is ouſted out of the law. (, WF . 7. 
Litt. 112. 5. 128. 5. For every man at his age c 2 
twelve years ought to be ſworn to the law in a tourn Wi P If 


or leet, and by his outlawry he is po/itus extra legen. de in 
1bid. 122. 3. A woman who does not ſwear to the 
law by judgment of outlawry, is not ſaid to be out- 
lawed, but waiviata. Ibid, And therefore if a woman 
is ſaid to be wtlagata, it will be error. 2 Rol. $04, 
Where a capias does not lie in proceſs, defendant can- 
not be outlawed before or after judgment; as upon 
writ of privilege by an attorney, or another. 1 Lim. 
329. If defendant avoids arreſt, though he appea!s 
publicly, he may be outlawed. Barnes 320. On total 


p 
4 
— 
$3 

) 

q 

- 

4 * 


Lid. 322. If the defendant does not appear upon the 
return of the original, a capias iſſues. Off. Br. 22. 
Reg. Jud. 1. b. If he does not appear, nor taken on 
the capias, an alias, and afterwards a pluries capias iſſues, 
Ibid. The capias ought to be contormable to the c. 
ginal, and the alias and pluries to the capias. And 
the defendant is not taken, or does not appear vp 
the return of the pluries, an exigi facias iſſues, which 
is alſo to be conformable to the original and capids. | 

This mode of proceeding is uſed as well where, f 


an action againſt two, the one is arreſted, and be 
| | 0 


in dts 
; but 
Rull. 


n the 
ce 0 
Qion, 
yet in 
is de. 
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other cannot be found, for you cannot declare againſt 
them ſeparately, therefore the other muſt be outlawed 
previous to declaration, I Str. 473. 1 Wil. 78. ; and 
in order to take care that the bail of the one be not 
diſcharged ; at the end of the ſecond term of the re- 
turn of the writ, get a rule to declare againſt him, 
ſerve it on his attorney, and continue ſo to do from 
term to term, till the other comes into court, or is out- 
lawed ; tell the clerk of the rules you are proceed- 
ing to outlawry, as the rule is out of the common 
form, pay 48. 6d. 


kingdom, yet they may be outlawed, for where ſeveral - — 
perſons contra jointly, plaintiff muſt ſue all, In Seeland. 
order to reverſe the outlawry, they muſt put in bail, 
ſo that this proceeding may be the means of bringing 
them back to this country, where they may be ſued 
by the defendant for a contribution, Sheppard v. Bail- 
lie, 6 Term Rep. 329. Symonds v. Parminter, 1 Black. 
Rep. 21. Such outlawries are not void by 31 K.. 
c. 3. but voidable ; and voidable only ſub modo, by 


putting in bail by the party himſelf, Lee C. J. 


If you outlaw other defendants, the declaration will Declaration. 
be intitled the term the outlatury is complete, and not of 
the term the firſt writ is returnable. 1 IU. 38. 

f a latitat be ſued againſt two, and one only be ar- If a latitat be 


reſted and puts in bail, and you are obliged to ſue the iat two, and 
other to an outlawry, the original and other writs muſt 
de againſt both, If one of two defendants has put in lawry, 


bail, and proceeding to outlawry be had againſt the 


other defendant, the one who has put in bail cannot 
de cutlarved, but ſuperſedeas muſt as to him be iſſued 
and allowed by the ſheriff, who will return it on the 
1 allacatur exigent, and outlaw the other. Vide 1 Str. 


173. for the form of declaration, and my Mod. 
: Plead. 34t, 


Hero to proceed. 


The firſt thing is to prepare an affidavit of the 


= ! . : . 

eebt (if hau mean to hold him to bail), then make a 
| recipe tor the original as before, and take great care 
tat the debt accrued due before the teſte of it, otherwiſe 


| a will be bad; but if he is not to be held to bail, then 


nake 4 precipe only, carry it to the filacer, pay him 
lame, and the fine to the king as before; he will 
Nn make 


Although the defendant's partners live out of the May be outlaw- 


afterwards you 
proceed to out- 
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A memorancum make out a capias, alias, and pluries thereon, and the 

or war tent to be capias ought to be teſted on the quarto die poſt of the 

nles for plaintiff return of the original, the alias on the guarto die pul 

on a 25, 6d. - - . 

flamp. of the return of the capias, as alſo the pluries on the guary 
die of the alias, and they are to be ſealed; then lea 
them with the ſheriff of the county where the vun 
is laid for a return of 2 ef? inventus, pay 18. each 
name ; when the ſheriff has made his return, take 
them to the filacer, who will make out an exipet 
(which is to be conformable to the original and capia) 
and proclamation ; the fir/t of which requires the ſherif 
to cauſe the defendant to be demanded or exa#ted, in fat 


county courts ſucceſſively, to render himſelf, and if x 
does, then io take him, as in a capias. 
The ſecond commands the ſheriff of the county, where 
| in the defendant dwells, or laſt dwelt, to make three pri t 
| clamations thereof in places the maſt notorious, and ni 0 
| likely to come to his knowledge, a month before the out t. 
28 lawry ſball take place. 6 H. 8. c. 4. 31 Eliz. cp ſe 
| | The writ is to bear ee and return the ſame as the ti 
„ writ of exigent, and to be ſent to the ſheriff where the ar 
defendant dwells, or was laſt reſident, to execute, 
N. B. The filacer files the warrants of attorney. pr 
When to hare If there are not county-courts (or huſtings, if in m 
„ an allocaturs, London) ſufficient between the tee and return of the po 
; exigent, you muſt have an allocatur exigent, allowing 115 
| as many exactions of the defeadant as there are be- Ti 
tween the te//e and return, and demanding him agai he 
| to appear; and upon the allocatur, if there are 10 
five exaQtions returned, you mutt have another, whict pre 
3 the filacer alſo makes out. Kitch. 264. But if af 4 
| county-day be paſt between the laſt of the ſormet ” 
county-days and the return, no allocatur (ball il My 
| but you muſt have a new exigent, for the demand o {cri 
the party muſt be at five county-courts ſucceſſive! hel the 
one after another, without any court intervening. lau. 15 TE 
Com. 371.6. It is ſaid the quickeſt way is to proce yr 
in London, as the huſtings are held oftener than the of I 
|  _ county-courts a. Ppe 
q e to proceed If the defendant does not appear at the return 0 2 
1927 the capias the exigent or allacatur, by putting in bail, or filing! lwor 
9 common appearance (as the caſe requires), there u = 
be judgment gud utlagut. Kitch, 263. ; then _— ; 1 
p S462) 
2 In Lerdos the buſtings are holden once every fortnight. bys 2 ducec 


County-comts ate held every fix weeks oaly, therefore It 15 


law in Lordon, 2 cabin 


ere the 
Xecule, 


n agu 
are not 


Lev. _ 
delt 09 
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a capias utlagatum, <* which is to extend the goods and 
« chattels, lands and tenements, of defendant, and to 
&« take his body alſo: if he be taken, he gives bail as 
hereatter ; if goods, Wc. be taken, get the ſheriff to 
take an inquiſition thereon (but no notice is required 
to be given), produce witneſſes before the ſheriff to 
prove deeds, or any other thing taken, that they are 
the defendant's, and an appraiſer who has made ap- 
praiſement thereof, to prove the value. 

As ſoon as the capias utlagatum is returnable, get 
it from the ſheriff, take a copy for yourſelf, carry it 
to the filacer, and he will make a tranſcript thereof, 
which take and file with your clerk in court, in the 
Exchequer office, King's-bench walks. Upon receipt 
of it, he will give an eight day rule on the back of 
the tranſcript, if the'e be ſo many days in term, 
otherwiſe the rule muſt be for the general ſeal after 
term for any one to come in and claim the goods 
ſeized ; if no one claims, then he make out a vendi- 
tioni exponas, directed to the ſheriff, to fel] the goods 
and chattels appraiſed, and found upon the inquiſition. 

If the plaintiff gets a friend to take them at the ap- 
praiſed value, pay the money to the ſheriff, who will 
make a bill of ſale of ſame; or if leaſes are taken in 
poſſeſſion he will aſſign ſame, and return the vendi- 
tioni exponas, which is filed with your clerk in court. 
The ſher'ff expects, in theſe caſes, an extra fee, and 
he is to be paid his poundage thereon. 

if the debt be above Fol. and not otherwiſe, then 
prepare petition to the lords of the Treaſury, “ pray- 
ing that the money levied, and in the hands of the 
& ſheriff, may be paid to the plaintiff, towards ſatisfac- 
* tion of his debt and cofts ;”” a certificate of the tran- 
ſcript muſt be certified by the clerk in court under 
the petition, which leave at their office (a fee extra 
i requitite to their clerk for expedition); their anſwer 
is, * reference to Joſeph White, Eſq. their ſolicitor,” 
V Lincoin's-Inn, who will, on requeit, order you to 
appear before him, to make out the plaintiff's de- 
mand ; he will require an affidavit of the plaintiff, 
[worn before a judge, together with an affidavit of his 
aaving paid his ſolicitor the coſts, as by the bill of 
colts annexed, MN. B. If the action be upon notes, 
le, or other ſecurities, he will require them to be pro- 
cuced before him, and, upon his report, what there is 
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If gol. only, 
then no need for 
the king's ſign 
manual. 


Clerk in court 
draws up order, 
and makes out a 
ſubpœna; if the 
money is not 
paid, move court 
for an attach- 
merk. 

Exigent. 


Proclamation, 
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due for the debt, and perhaps he may report the coſt 
(for it is diſcretionary, they being given by the lords); 
then file the ſame with the clerk of the Treaſury, and 
get him to procure the king's fign manual, for the 
attorney general to conſent to your mation, © that 
the money may be paid over to the plaintiff,” 
after the king's ſign manual is obtained, give brief to 
counſel, with half-a-guinea, to move the court of 
Exchequer, © that the money returned upon the ven. 
*© aitioni exponas by the ſheriff of Middleſex, be paid 
5 to the plaintiff;“ alſo give brief to the attorney ge- 
neral to conſent, pay him 21. 28. cler K 28. 6d. and on 
ſuch motion and conſent, the court will order it to be 
paid accordingly. 

But if the ſum levied exceed not the ſum of zol. 
there need no application to the Treaſury ; for the 
court of Exchequer, upon reading the return of tbe 
venditioni exponas, will, upon motion of your coun 
only, order it to be paid. 

The clerk in court will then draw up the order, 
and ſeal a /ubpena at the ſame time for the ſheriff to 
pay the money to plaintiff forthwith, which plaintiff 
may demand at the ſheriff's office, and if not paid, 
may move for an attachment againſt him. 

George the third, &c. To the ſheriff of Midiliſx, 

reeting: We command you, that you cauſe C. B. 
late of I/eſiminſter in your county, merchant, to be de- 
manded from [if in London, ſay, huſting to huſting 
county-court to county-court, until, according to 
the law and cuſtom of our kingdom of England, he be 
outlawed, if he does not appear; and if he does appear, 
then take him and ſafely keep him, fo that you have tis 
body before us, on whereſoever we hail then 
be in England, to anſwer to A. B, of a plea, for that 
whereas (here inſert the whole præcipe), to the ſaid 4, 
his damage of 600], as it is ſaid ; and whereupon you 
did in laſt paſt (the return of the pluris) 
make return to us, that the ſaid C. D. was not found 
in your bailiwick ; and have you there this wilt 
Witneſs, Oc. Remes. 

To be ſigned by the filacer, pay him according d 
length, and ſeal 7d. | 

George the third, &c, To the ſheriff of Middie- 
ſex, greeting: Whereas, by our writ, we late) com- 


manded you, that you cauſe C. D. late of Mei 
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in your county, merchant, to be demanded from * coun- 


ty-court to county-court, until, according to the law 
and cuſtom of our kingdom of England, he be out- 
lawed, if he ſhould not appear; and if he ſhould ap- 
pear, then that you ſhould take him and keep him 
fate, ſo that you might have him before us on 
whereſoever we ſhould then be in England, to anſwer 
to A. B. in a certain plea of treſpaſs on the caſe, to 
the damage of the ſaid A. of bool. as is faid: We 
command you, that according to the ſtatute made in 
the ziſt year of the reign of Elizabeth, late queen of 
England, you cauſe the ſaid C. D. to be proclaimed 
three ſeveral days, according to the form of the ſaid 
ſtatute, one of which proclamations to be made at or 
near the moſt uſual church door of the pariſh where 
the ſaid C. D. is an inhabitant, that he render himſelf 
to you, ſo that you have his body before us at the 
aforeſaid time, to anſwer the ſaid A. B. of the plea 
aforeſaid ; and have there this writ, Witneſs, Se. 
| | Kenyon. 

To be alſo ſigned by the filacer, pay him 7s. ſeal- 
ing 7d. 

x man outlawed in a perſonal action, forfeits his 
goods and chattels, 1 Salk. 305. and his chattels real, 
as a term for years, 2 Rel. 806. J. 43. If tenant at 
will ſows his lands, the king ſhall have the emble- 
ments. Jid. The king ſhall have all the profits of 
his freehold lands. 2 Rel. 807, But in a perſonal ac- 
tion it ſhall be for the benefit of the party. Caſe in 
Parl. 73. 

In perſonal actions he does not forfeit any lands of 
which he has eſtate of freehold, 2 Rol. 807. nor a 
real charge for life, Hut. 54. Copyhold not liable 
to be feized, Parker 190. 

The greateſt ſtrictneſs is required in proceedings of 
outlawry, Each capias ſhall be returned. If the day 
and year of the king be inſerted in the 1ſt, 2d, 3d, and 
$th exaCtion, but omitted in the 4th, it is erroneous. 
H. P. C. 203. The ſtating that ſuch a day in the 


zoth year of the reign he exacted the defendant a 
thicd time; that afterwards on ſuch a day (omitting 
the year), he exacted him a fourth time; and that at- 
terwards on ſuch a day in the Zoth year aſoreſaid, be 
exacted him a fifth time, is inſufficient and a good 
ground of reverſal, Rex v Almon, 5 Term Rep. 202. 
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4 Burr. 2564. Rex v. Wilkes, 2 Roll, Abr. 802. gl. g. 
which was publiſhed by Lord Hale. In a record of 
outlawry, it is neceſſary to ſtate the year of the king's 
reign, Hard. 6, 7. in which every tranſaQion hap. 
pened ; though not required in other records. Buller]. 
5 Term Rep. 205. 

George the third, Sc. To the ſheriff of Middle, 
greeting: We command you, that you omit not by 
reaſon of any liberty in your bailiwick, but that, by 
the oath of good and lawful men of your county, you 
diligently inquire what goods and chattels, lands and 
tenements, C. D. late of Meſiminſter in your county, 
merchant, hath or had in your bailiwick the 
day of laſt paſt, or at any time afterwards, 
on which day he was outlawed in your county, at the 
ſuit of A. B. in a certain plea of treſpaſs on the caſe, 
to the ſaid A. B. his damage of 6001. as you have te. 
turned to us ſome time ſince, and by their oath cauſe 
the ſame to be extended and appraiſed, according to 
the true values thereof ; and what you find by that in- 
quiry take into your hands to us the values and iſſues 
thereof; and having ſo extended and appraiſed the 
fame, what you ſhall have done herein, make known to 
us on whereſoever we ſhall then be in England, 
diſtinctly and plainly under your ſeal, and the ſeals of 
thoſe by whoſe oath you ſhall have made the extent 
and appraiſement: And for that the ſaid C. D. con- 


| ceals himſelf, and runs up and down from place to 
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place in your county, in contempt of us, and in pre- 
judice of our crown, as we are informed; we com- 
mand you, that you take the ſaid C. D. wherelvever 
he be going in your county, as well within a liberty 
as without, and keep him fafely, ſo that you have 
him before us at the aforeſaid time, to do and receive 
what our ſaid court before us ſhall in this caſe deter- 
mine; and have you there this writ. Witneſs, Es. 
Keny:n, 
To be ſigned by the filacer, and ſealed ; pay ig. 
ing 75. 8d. ſcal 70. warrant to the ſheriff 28. 4d. 
When the cutlawry is returned on the exig! fac 
by the ſheriff, ald recorded in court, execution may be 
taken out againſt the party outlawed, either general t0 
arreſt the body, and extend the goods and lands, and 
alſo debts and choſes in action belonging to the part) 


outlawed, Lut. 330. ; and when ſuch Ein, — 
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turned by the ſheriff, a tranſcript of the outlawry and 
inquiſition is returned into the Eæcheguer, and there- 
upon if any debt be returned due from any one to be 
outlawed, on application to the Exchequer, a ſci. fas 
iflues to ſuch perſon to ſhew cauſe, why the king 
ſhould not have ſuch ſum found due on the inquiſition 
to the outlawed ; and therefore the tranſcript of this 
record is ſent into the Exchequer, that the court of or- 
dinary revenue may have it in charge; but the court 
of Exchequer uſually grants a c/todiam to ſuch perſon 
as ſued the outlawry. Hard. 422. Carth. 441. Yelv. 
19. 2 Vern. 314. a 

If the defendant be taken upon the capias utlagatum, 
the plaintiff cannot declare againſt him; for the pro- 
ceſs is determined. Cro. Eliz. 706. 


To the Right Honourable the Lords Commiſſioners of his 
Majeſty's Treaſury. 


The humble petition of A. B, 


Sheweth, 

That C. D. late of merchant, being juſtly 
indebted unto your petitioner in the ſum of 
upon a promiſſory note of hand, bearing date the 22d 
day of June 1794, and alſo in 20l. for goods fold and 
delivered to the faid C. D. your petitioner was obliged 
to outlaw him for the recovery thereof. 

That a writ of ſpecial capias utlagatum having iſſued 
againſt him, out of his majeſty's court of King's 
Bench, at Meſiminſler, at the ſuit of your petitioner, 
an inquiſition was taken thereon by the ſheriff of Mid- 
aleſex, whereby certain goods and chattels to the value 
of gol. mentioned in the ſaid inquiſition, were by the 
{aid ſheriff ſeized, and taken into his majeſty's hands; 
which writ and inquiſition being tranſcribed into his 
majeſty's court of Exchequer, at Mell minſter, a writ of 
venditiont exponas duly iſſued out of the ſaid court, 
whereon the {aid ſheriff hath returned, that he has, 
by virtue thereof, ſold the goods and chattels in the 
laid writ mentioned, for the ſum of I. being 
the ceareſt price he could get for the ſame; which 
monies he had before the barons of the king's Exche- 
guer at IVefiminfler, at the day in the ſaid writ men- 
Loned, ready to be paid to his majeſty's uſe. 

That as your petitioner has been at great expence 
in the ſaid procectings, and as his majeſty is not con- 
Na 4 - cerned 


357 


Petition to the 
lotds, 


* +»: " N 2 
— — — 90 —— — 


8 


352 


OvuTLAWwRY. 


cerned in intereft, but his name only made uſe of by 
your petitioner for the recovery of his ſaid debt: 
„ Your petitioner therefore humbly prays your 
e lordſhips, that his majeſty's attorney ge. 
„ nera] may be authoriſed to conſent on be. 
«half of his majeſty, that the ſum of |, 
may be paid to your petitioner towards 
e ſatisfaction of his ſaid debt and coſts, 
And your petitioner ſhall ever pray,” &t. 


| Certificate of e Theſe are to certify that in term, in the 
bf the clerk in © year of the reign of his preſent majeſty king George the 
= cout. 


cc 
cc 


« third, a tranſcript of an outlawry was returned and 
filed in this court againſt C. D. late of, Sc. merchant, 
outlawed in Middleſex, at the ſuit of A. B. in a ples 
of treſpaſs on the caſe ; by which tranſcript it does 
appear, that ſeveral goods and chattels of the {aid 
C. D. were ſeized into his majeſty's hands by 


Eſq. then ſherif 


of the ſaid county of Middleſex, by virtue of a fh. 
cial capias utlagatum, in the laid tranſcript ſpecihed; 
« And 1 further certify, that a writ of venditioni exponc; 


has iflued, for ſelling the ſaid goods and chattels (0 
« ſeized, whereon the ſaid ſheriff hath returned, that 
« he hath ſold the ſame for the ſum of * 


| In the King's Bench. 


Affidavit. 


A. B. plaintiff 
and 


C. D. defendant, 


A. B. of, Cc. maketh oath and faith, That the 


above-named C. D. is juſtly and truly indebted unte 


this deponent in the ſum of 


according to the 


annexed account, and alſo in the further ſum of 23. 
for coſts paid to Mr. G. C. this deponent's ſolicitor, 
in proſecuting the outlawry in this cauſe againſt tbe 


| | lad G.1D. . 
| The order for payment of the money, and the fi- 


ena, are made out by the clerk in court. 
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if any perſon outlawed ſhall be arreſted on a capiat ut- 
lagatum out of this court, the ſheriff who hath taken 
ſuch perſon (in all caſes where ſpecial bail is not re- 
quired by the court) may take an attorney's engage- 
ment under his hand to appear for the defendant, 
and to reverſe the ſaid outlawry, and diſcharge the de- 
fendant from ſuch arreſt ; and where ſpecial bail is te- 
quired, the ſheriff may take ſecurity of defendant by 
bond with one or more ſurety in the penalty of double 
the ſum for which ſpecial bail is required, and no 
more, for his appearance by attorney in court at the 
return for performing ſuch-things as ſhall be required; 
and after ſuch bond taken, then to diſcharge him, 
ſect. 4. Alſo where any perſon is arreſted upon an 
outlawry, and cannot within the return of the writ 
give ſecurity as aforeſaid, in cales where ſpecial bail is 
required, ſo as he be committed to gaol for default 
thereof, that whenſoever he ſhall find ſecurity to the 
ſheriff, for his appearance by attorney in the ſaid 
court, at ſome return in the enſuing term, to reverſe 
juch outlatory, and to do and perform ſuch other thing 
and things as pal! be required by the ſaid court. It 
fhail be lawful for the ſheriff after ſuch ſecurity taken 
to diſcharge him; /e#.5. This act relates to caſes 
where no ſpecial bail is required, and to caſes where 
ſpecial bail is required; and the ſheriff is directed 
what to do in either caſe ; where the caſe is bailable, the 
cetendant is to be diſcharged upon the ſecurity bond. 
But even in civil actions, he could not be bailed, 
where he was not bailable, he is only to be put in the 
tame condition as if he had not been outlawed at all. 
If the outlawry was after judgment in debt, or any 
other civil action, and the defendant was not bailable 
before the outlawry, the act did not make ſuch de- 
tendant bailable, who was not fo before the outlawry. 
The concluding words of the fecurity bond, ©* and todo 
and perform ſuch things as ſhall be requited by the ſaid 
court, mean putting in bail to a new action, pleading 
within a limited time, putting the plaintiff in the ſame 
condition, and ſuch like matters : Before this act, no 
bail could be taken on a capias utlagatum. Vide 
f a oo 2. flat. 2. c. 2. f. 4. Rex v. Wilkes, 4 Burr. 
39. 

| Li the caſe originally required ſpecial bail, and de- 
endant ſtands out to an outlawry, he cannot come 
10 in 
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in and appear to the outlawry, without putting in 
ſpecial bail, and the filacer ſhall not iſſue a ſuperſede 
till then, 3 Burr. 1920. Campbell v. Daley. 

If the capias utlagatum recites a ſpecial original ſpe. 
cially expreſſing the cauſe of action, the ſheriff muſt 
take bail, though the capras utlagatum is not marked 
for bail, 3 Burr. 1482. for proceſs of outlawry is not 
within 12 Geo. 1. c. 29. for preventing frivolous and 
vexatious arreſts; nor can defendant reverſe the out. 
lawry, without giving ſuch bail as the law requires, 
Ibid. Cracraft v. Gleddotbe. 

If the party deſendant appears before he is returned 
outlawed, he does it upon the exigent (and if no bail 
is required in that caſe), he enters the appearance with 
the filacer, the ſame as upon a ſpecial capias, who 
thereupon makes out a ſuperſedeas to the ſheriff, to {tay 
all further proceedings; pay ſigning 58. 4d. teal 70. 

If it is bailable, then bail muſt be put in and per- 
fected, by giving notice two days before, excluſeue, to 
the plaintiff®s attorney, of the names and places of 
abode of the bail, and the time of juſtifying ; beſpeak 
the book of the filacer, to go to Meſiminſter for that 
purpoſe, who enters and takes the bail in the uſual 
manner (though you may put in bail firſt at a judge's 
chambers, and give notice of juſtifying after) ; motion 
by counſel for that purpoſe 10s. 6d. filacer it put in at 
Weſtminſter il. aliter at chambers 16s. 6d. and for the 
Juſtification 7s. 6d, court fees gs. rule for the allow- 
ance of the bail 45. As ſoon as bail is complete, draw 
up the rule for the allowance, and the filacer makes 
out the ſuperſedeas, which deliver to the ſheriff, who 
returns the a/lowance upon the exigent in this manner: 

f have altogether ceaſed from executing this writ 
e having received his majeſty's writ of ſuperſedeas 4 
&* that purpoſe.” The anſwer of, Sc. Pay the ſhe⸗ 
riff for the allowance 28. 4d. 

The filacer, if he goes to Weſiminſter, charges 38. 6d. 
for his attendance extra to put in bail, or juſtify. 

If it be upon meſue proceſs (and no bail required), 
then upon entering a common appearance, leaving 
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But if ſpecial bail is required (upon perfeing ſame), 


ou may move the court to reverſe the outlawry di- 
rectly after juſtification z but if done after, it mu/? be 
moved, on an affidavit made of perfecting the bail,” 
and muſt be on payment of coſts taxed. 

If the perſon outlawed, at the time of the outlawry 
pronounced, was within the age of diſcretion, as if he 
was an infant under fifteen years, it may be avoided. 
2 Roll. 805. Dy. 239. So if a woman at the time ſhe 
is waived, was covert baron. 2 Roll. 806. So if a 
man, at the time of his outlawry, was in priſon, it 
will be error. Lit. ſ. 437. 2 Roll. 803. But if by 
covin or conſent, it will not avoid. Co. Lit. 259. b. 
If a man at the time of his outlawry was out ot the 
realm, it will be error. Skin. 6. So in the king's 
ſervice with a captain in war. 2 Roll. 803. Soif 
out on his private buſineſs out of the realm. hid. 804. 
But not if he goes with intent to avoid proceſs, id. 
J. 30, And it may be avoided either by plea or writ of 
error, Co. Lit. 259. b. If for matter appearing on 
record, the party may reverſe it by plea, Co. Lit. 529. b. 
or for omiſſion of any proceſs, ibid. or variance, 101d. 
But it is difcretionary on motion: but generally, 
where the outlawry is avoidable for matter of fact, if 
_ in felony, &c. it mult be avoided by writ of error. 

bid. 

The attorney general will not grant his fat for the 
writ of error till defendant is in actual cuſtody on the 
cap. utlag. 4 Burr. 2535. Rex v. Wilkes for a miſde- 
manor, Outlawing a man beyond ſea is error, not 
Irregularity, Barnes 319. | 

If the goods of the perſon outlawed be taken by the 
ſerif, and after the outlawry is reverſed by writ of 
error, the defendant ſhall be reſtored to the goods again, 
vecauſe the ſheriff was not compellable to ſell theſe 
goods, but only to keep them to the uſe of the king. 
5 Co. 90. 1 Roll, Abr. 778. Cro. Elix. 278. 2 Jon. 
101. 5 Mod. 61. 

He ſhall have all his lands and tenements though 
tie king has granted them to another and his heirs. 
1 And. 188. Cre. Eliz. 278. 2 Vern. 312. And he 
may enter upon the reverſal without petition or ſcire 
facias. bid. 

It is ſaid, if the defendant ever lets the proceedings 
get into the Exchequer, although he reverſes the out- 
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lawry upon bail, yet they cannot make reſtitution; foe 
that the court of King's Bench cannot ſend a writ to the 
treaſurer, and the court of Exchequer have no record 
before them to iſſue out a warrant for reſtitution, 
5 Mod. 61. It is ſaid in the ſame book, that as ſoon 
as the writs are delivered to the officers of the Exche. 
quer, viz. the treaſurer, the property is altered, and 
the officers become debtors to the parties. 2 H. 3. 
Ibid. 

The defendant cannot be taken on a Sunday upon a 
capias utlagatum, Stat. 29 Car. 2. c. 7. though the 
court will not attach the ſheriff, but leave the defend- 
ant to his remedy given by the ſtatute, Parnes 319. 

Since the-4 & 5 W. 9 M. a writ of error to re. 
verſe the outlawry in civil caſes, is ſeldom heard of, 
But before allowance of a writ of error, or reverſing 
an outJawry, by plea or otherwiſe, for want of pro. 
clamations, the ſtat. 31 El. c. 3. {. 3. requires, that the 
defendant in the original action ſhall put in bail x 
only to appear and anſwer the plaintiff in the former ſuit 
in a new attion to be commenced by him for the cauſe 
mentioned in the firſt action, but alſo to ſatisfy the con- 
demnation, if the plaintiff ſhall begin his ſuit before the 
end of two terms next after allowance of the writ of errar, 
or otherwiſe avoiding the ſaid outlawry*®, 

The bail are anſwerable in this caſe for the candem— 
nation money. Lee C. J. 1 Wilf. 3. Serocole v. Hanſon, 
I Salk. 496. 

Pending error to reverſe an outlawry on meſne pro- 
ceſs, the defendant moved to quaſh the writ, becauſe 
no bail was given. Cur. That is never done till the 
outlawry is reverſcd ; and then we take bail to appear 
to an original to be brought within two terms, which 
was done. Str. 95 1. Ducket v. Martin. | 

The defendant was outlawed without affidavit of 
debt, and brought error, and aſſigned his being beyond 
ſea at the time of the outlawry, which court reverſed ; 
but the queſtion was, On what terms, whether on ſpe- 
cial or common bail? The court, on conſidering 4 & 
5 V. & M. declared they had a diſcretionary power to 
require bail or not, and the want of an afſidavit of the 
debt before the outlawry, was no objection, becauſe 
that is only requiſite to warrant an arreft ; and here 

a The firit proceſs is determined by the outlawry, Cro. Elix. 707+ con- 
ſequently the plaiatiff cannot declare upon it, but muſt bring a new Aion. 
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was one in time for the new action that muſt be 
brought. And though 3i Eliz. is the only act that 
expreſoly requires bail; it is not to be inferred from 
thence, that in other caſes it ought not to be inſiſted 
on ; for that act makes a new error, and the bail upon 
it is ab/o/utely to pay the condemnation. Serocold v. Hamp- 
in, Str. 1178. Salk. 496. 1 Liſſ 3. 
The filacer uied to take the bail in the common 
form to render, but this point was fully diſcuſſed in 
E. T. 31 Geo. 3. Berwick v. Parking, and in Phil- 
lips v. IVarburten, M. T. 1785, wnere the court held, 
it ſhou'd be bail on the 31 E. c. 3. / 3. to pay the 


condemnation money. 
Flo to obtain Error. 


The curſitor makes out the writ of error de coram How to ahtain 
volis, and it is allowed by the court on motion. If the he writ 
plaintiff does not appear and confeſs the errors, the 
defendant muſt ſue out a ſci. fa. ad audiendum errores, 
and upon tqv9 nbi returned, the court will reverſe the 
outlawry of courſe; but if he comes in, and does not 
confeſs the errors aſſigned, but joins in error, the de- 
fendant muſt make up the error- books, and go to ar- 
gument and judgment as in other caſes of error, 

If a perſon procures another to be outlawed clandeſ- Clandeftine out- 

tinely, who appears in public, the court will oblige ag. 
ſuch perſon to reverſe the ſame at his own colts, 
12 Hod. 413.; but if it appears that tne party out- 
lawed had lurked backward and forward between two 
counties, and that the perſon had dealt openly, and 
been regular in ſending proclamatian to the ſheriff 
where he ſometimes reſided, the court will not inter- 
poſe in a ſummary manner, but leave the party to his 
ordinary remedy by plea, or writ of error. 2 Vent. 46. 
7. Jon. 211. Comb. 19, 

When the outlawry is reverſed, the defendant may When outlawry 
be diſcharged, if in cuſtody, by ſuper ſedeas, 13 Car. 2, reverſed, 
fiat. 2. c. 2.; and his property, if taken into the 
king's hands, ſhall be reſtored to him by writ of 
amoveas manus or otherwiſe, according to the courſe of 
the Exchequer. Cro. Eliz. 278. 2 Vern. 312. Bunb. 

105. 5 Mad. 61. For more of this, fee my Office of 
Sheriff, 459. 

The plaintiff cannot be nonproſſed after the outlawry Nongros, 

reveried, for that writ is become void. Prad, Reg. 271. 
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Of declaring after Outlawry. 


A new original muſt be ſued out, the former being 
at an end after outlawry pronounced, for defendant 
undertakes to put in bail to a new original to be ſued 
out within two terms. Stat. 31 El. c. 3. /. 3. 

The declaration has no need to be laid in the 
ſame county in which the former original was made, 
3 Lev. 245. 

By the 21 7ac. 2. c. 16. /. 4. it is enacted, That if 
in any action brought by original, and the defendant 
therein be outlawed, and ſhell after reverſe the out- 
lawry ; that then the plaintiff, his heirs, executors, 
or adminiitrators, as the caſe ſhall require, may com- 
mence a new action or ſuit from time to time, within 
+ ng after ſuch judgment of outlawry reverſed, and not 
after. 

Upon ſuperſeding the exigent, if plaintiff delivers a 
declaration, there ſhould be a notice to plead, and a 
rule given, before judgment can be ſigned ; and de- 
fendant has in ſuch caſe the ſame time to plead as in 
other caſes, 


Outlawry after ꝓudgment. 


Proceſs of outlawry lies on a ſpecial original only, 
and not where the proceedings are by bill. If you 


have judgment by original againſt a man that lurks in 


ſeveral counties, in regard you cannot regularly have 
execution againſt him in more counties than one at 2 
time, the beſt way is to ſue him to outlawry after 


judgment, for then you may take out as many writs 


The method, 


of capias utlagatum againſt him as you pleaſe, and this 
for a {mall charge; beſides, it ſaves the charge of re- 
viving the judgment by ſcire facias after the year and 
day, and you may have an exigent immediately after 
the return of the ca. ſa. without an alias and pluries 
and alſo without a writ of proclamation. Cro. Fac. 677. 

Firſt, ſue out a ca. ſa, for the debt and colts, as the 
caſe is, into the ſame county where the aCtion was 
laid, and get ven eft inventus returned by the ſheriff; 
then carry ſame to the filacer, who will make an 
exigent thereupon, which deliver to the under: ſheriff, 
to be returned as other exigents are. 

The exigent being returned, the filacer will make 


out a capias utlagatum into as many ſeveral counties 25 
you 
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you will, either in England or Wales, general or ſpe- 
cial; and if the defendant be taken, he cannot be diſ- 
charged without reverſing the ſame for ſufficient error, 
or making ſatisfaction, 

it ſeems if a capias utlagatum iſſue after judgment, 
the defendant is not bailable. 4 Burr. 2540. 


1 nfants. 


Y the common law, a male or female is called an 
infant till the age of twenty-one years. Co. Lit. 
171. J.; but by the civil law the age of ſeventeen 
years. Ibid. | 
An infant may bind himſelf to pay for his neceſſary In what caſes he f 
f 


ment, drink, apparel, neceſſary phyſic, and ſuch other 3 and 
necellaries, and likewiſe for his good teaching and“ e 
inſtruction, whereby he may profit himſelf afterwards; / 
but if he bind bimſelf in an obligation or cther writing, | 
with a penalty for the payment of any of theſe, that 
obligaiion ſhall not bind him. Co. Lett. 172. a. And 
it he brings the materials to the taylor, there is no need ; 
to aver that they were ſuitable to his quality. Lat. 157. k 
Neceffaries for an infant's wife, are neceſſaries for him, | 
but not if provided in order for the marriage, Str. 168.; 


and upon ſuch contract by an infant, an aſſumpfit lies. | of 
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Lat. 197. Jen. 146. Pal. 528. Or, if he gives a 
ſingle bill for money upon ſuch contract, it binds him. 
I Rol. 729. J. 20. Cre. Eliz. 910. 1 Lev. 86. The 
court will judge what things are neceſſary. Cro. Elix. 
583. If goods not neceſſary are delivered to an in- 
fant, who after full age promiſes to pay, he 1s bound. 
Str. bo. An infant {hall be charged for a treſpaſs 
done by him. Com. Dig. 3 V. 170. So an infant of 
ſeventeen years of age ſhall be charged for malicious 
words. Ney 129. 

It a warrant of attorney be given by an infant and If warrant of 
another, and judgment 1s entered up thereon, the „ 
court, on motion, will order the name of the infant eee there» 
to de ſituck out of the warrant of attorney, and ſet en. 
aſide the judgment as againſt him. 2 Black. Rep. 1133. 

Vide Str. 1043. 

An infant is to proſecute a ſuit by his guardian or How to prof cute 
beſt friend, though the term uſed is prochein amy, which nd betend. 
is next friend; but he cannot defend by ſuch next 
7 friend, 
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friend, but muft defend only by guardian, becauſe the 
law ſuppoſes, that where he demands or ſues for any 
thing, it is for his benefit. And the power for infants 
to fue by prochein amy, was firſt introduced by the 


flat. Weſt. 2. 


lf an infant be joined with others, in ſuing in 
the right of another, the action may be brought by 
attorney; for they all make but one perſon in law. 
3 Cro. 377. : 

But in al! cafes where an infant is defendant, though 
it be in another's right, and though joined with others, 
he muſt defend by guardian, 2 Cro. 289. 1 Lev. 294, 

If an infant plaintiff ſue by attorney, and there be 
a verdict for him, it is not error. Stat. 21 Fac. I. 
c. 13. And this now is extended to judgment by de. 
fault. 4& 5 Ann. c. 16. / 2. FJenk. 301. pl. 68. 
Bulſir. 24. But if he be defendant, and appears by 
attorney, it is error. 8 Co. 58. b. 9 Co. 30. b. Ct. 
El. 569. | 

It an attorney undertakes to appear for an infant, 
and enters it per attornatum, it may be amended and 
made per guardianum. Str. 114. 445. 

Plaintiff's attorney ſhould apply to defendant to 
name a guardian; and if he does not in ſix days, ap- 
ply to the court to oblige him to do it. 2 Wilſ. 50. 

The writ may be ſerved at the ſuit of the infant, 
but, before declaration, a guardian muſt be appointed 


by the court, which is done either by taking the 
guardian and infant before a judge at his chambers, 


or by petition ; if by petition, it is thus: 
In the King's Bench, 


A. B. the younger, plaintiff, 


Between and 
| C. D. defendant. 


To the Right Himourable Lloyd Lord Kenyon, Lord 


Chief Juſtice of England. 


The humble petition of A. B. the younger, an infant, 
under the age of twenty-one years, the plaintiff in 


this cauſe, 
Shewweth, 


That your petitioner has, as he is adviſed, good 
cauſe of action againſt the above-named C. D. for 
aſlaulting and beating your petitioner, and that your 
petitioner has commenced an action againſt the ſaid 
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C. D. for the ſame; but in regard that your petitioner 
is an infant under the age of 21 years, 

Your petitioner, therefore, moſt humbly prays 
your lordſhip, to aſſign unto him &. F. of, Sc. 
merchant, your petitioner's father, as and for 
your petitioner's guardian, to proſecute the 
ſaid action againſt the ſaid C. D. 

And your petitioner ſhall ever pray, &. 

Underneath which petition write the following ac- 
ceptance : 

] do hereby agree to accept to be the guardian 
« to the above-named A. B. an infant, according to 
« the prayer of the above petition. G. F. 

© Witneſs, J. G. attorney for the plaintiff.” 

To which annex the following affidavit {worn be- 
fore a judge : 
A. B. the younger, plaintiff, 


In the King's Bench. and 
C. D. defendant. 


J. G. of, c. gentleman, attorney for the plaintiff To be engrofies 
in this cauſe, maketh oath and ſaith, That 4. B. the n 2% ſtamp 
above-named plaintiff, did, on the day of EY 

duly ſign the petition hereunto an- 
nexed, in the preſence of this deponent ; and this de- 
ponent further ſaith, that he was alſo preſent, and did 
ſee G. F. the perſon mentioned in the ſaid petition, 
duly ſign the acceptance or agreement thereunder writ= 
ten, in order to his being a guardian to the ſaid A. B. 
the younger, 

Take the petition and affidavit to the judge's cham- How to proceed. 
bers, who will thereupon make his order for plaintiff 
to proſecute by his guardian, pay 128. take ſame to 
the clerk of the rules for a rule thereon, pay 5s. and 
when you declare, annex a copy of the rule to the de- 
claration. | 

One admiſſion will do, to proſecute and defend all One admiſſen 
91115 that may be in ſuit. will oo; 

London, (7.9 A. B. by G. F. who is admitted by The form of the 
the court of our lord the king, before the king him- declaration. 
lelf here, to proſecute for the ſaid A. B who is within 
the age of twenty-one years, as the next friend of the 
laid 4. B. complains of (as in other caſes). 

A In the iſſue, ſay in the memorandum (“ comes A. B. Iſue. 

: who is admitted by the court of our lord the king, be- 

fer the king himſelf m to proſecute,” ) as before. . 
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friend, but muſt defend only by guardian, becauſe the 
law ſuppoſes, that where he demands or ſues for any 
thing, it is for his benefit. And the power for infants 
to fue by prochein amy, was firſt introduced by the 
flat. Weſt. 2. - 2a 
If joined by lf an infant be joined with others, in ſuing in 
oibe'3 in dies the right of another, the action may be brought by 
"ou may be attorney; for they all make but one perſon in lay, 
brongnt | Crs. , 
—— 3 But 2 cafes where an infant is defendant, though 
— — it be in another's right, and though joined with others, 
— by he muſt defend by guardian, 2 Cro. 289. 1 Lev. 294, 
gurdian. If an infant plaintiff ſue by attorney, and there be 


bebe a verdict for him, it is not error. Stat. 21 Jac. 1, 


— c. 13. And this now is extended to judgment by de. 


fault. 4& 5 Ann. c. 16. / 2. Fenk. 301. pl. 68, 
U defendant. Bulſtr. 24. But if he be defendant, and appears by 
attorney, it is error, 8 Co. 58. b. 9 Co. 30. b. Cri. 
El. 569. | i 
If attorney un- It an attorney undertakes to appear for an infant, 
eee be , and enters it per attornatum, it may be amended and 
Fe by evardiav, made per guardianum. Str. 114. 445. 
How plaiatiftis Plaintiff's attorney ſhould apply to defendant to 
to apply. name a guardian; and if he does not in fix days, ap- 
ply to the court to oblige him to do it. 2 J//ilf. 50. 
Before dec hra- The writ may be ſerved at the ſuit of the infant, 
to", funden but, before declaration, a guardian muſt be appointed 
moi be erfol- by the court, which is done either by taking the 
NA guardian and infant before a judge at his chambers, 


or by petition ; if by petition, it is thus: 
In the King's Bench, 


and 
C. D. defendant. 


P-tition toaffign To the Right Honourable Lloyd Lord Kenyon, Lord 
3 guardian, Chief Fuſtice of England. | 
The humble petition of A. B. the younger, an infant, 
under the age of twenty-one years, the plaintiff in 

this cauſe, 

 Sheweth, 

N.B. Tobeen- That your petitioner has, as he is adviſed, good 
erolſd uns cauſe of action againſt the above-named C. D. for 
vn Ramp PPT: aſſaulting and beating your petitioner, and that your 
petitioner has commenced an action againſt the aid 
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C. D. for the ſame; but in regard that your petitioner 
is an infant under the age of 21 years, 

Your petitioner, therefore, moſt humbly prays 
your lordſbip, to aſſign unto him G. F. of, Sc. 
merchant, your petitioner's father, as and for 
your petitioner's guardian, to proſecute the 
ſaid action againſt the ſaid C. D. 

And your petitioner ſhall ever pray, &c. 

Underneath which petition write the following ac- 
ceptance : 

„] do hereby agree to accept to be the guardian 
« to the above-named A. B. an infant, according to 
« the prayer of the above petition. G. F. 

“ Witneſs, J. G. attorney for the plaintiff.” 

To which annex the following athdavit ſworn be- 


fore a judge : 


In the King's Bench, 


A. B. the younger, plaiatiff, 
and 


C. D. defendant, 
J. G. of, &c. gentleman, attorney for the plaintiff To be engrofies 


in this cauſe, maketh oath and ſaith, That 4. B. the "2% ſtamp 
above-named plaintiff, did, on the day off 

) duly ſign the petition hereunto an- 

nexed, in the preſence of this deponent; and this de- 


ponent further ſaith, that he was alſo preſent, and did 
ſee G. F. the perſon mentioned in the ſaid petition, 


U 

d duly ſign the acceptance or agreement thereunder vrit- 
e ten, in order to his being a guardian to the ſaid A. B. 
, the younger, 


Take the petition and affidavit to the judge's cham- How to proceed. 
bers, who will thereupon make his order for plaintiff 
ö to proſecute by his guardian, pay 128. take ſame to 
the clerk of the rules for a rule thereon, pay 58. and 
when you declare, annex a copy of the rule to the de- 
claration. | 
One admiſſion will do, to proſecute and defend all One admifon 
act that may be in ſuit, 2 
Londin, (fi.) A. B. by G. F. who is admitted by The form of the 
the court of our lord the king, before the king him- declaration. 
ſelf here, to proſecute for the ſaid A. B who is within 
the age of twenty-one years, as the next friend of the 
lad 4, B. complains of (as in other caſes). 
In the iſſue, ſay in the memorandum (© comes A. B. ve; 
” who is admitted by the court of our lord the king, be- 
fire the king himſelf * to proſecute,” ) as before. 
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In the venire and diſtringas, ſay, * A. B. by his wy 
« friend, plaintiff.” | 

An infant cannot defend without a guardian if he ig 
ſued, nor can he plead (till a guardian is admitted by 
ſome judge of the court). St. Pr, Reg. 265. 

But if he appear and plead by an attorney, and the 
plaintiff finds it out, he may in vacation time apply 
to a judge for a ſummons. (or in term to the court), 
for a rule to ſhew cauſe © why common bail filed ſhmull 
ce not be flruck out, and the plea be ſet aſide, and that 
& the defendant may be obliged to appear by a guardian; 
and if no one is named within fix days, the plaintif 
may name one for him, which will be ordered « 


courſe. Vide Str. 1076. 
In the X. B. A. B. againſt C. D, 


To the Right Honorable Lloyd Lord Kenyon, Lird 
Chief Juſtice of his Majeſly's Court of King's Bench. 


The humble petition of C. D. the above defendant, an in. 
fant under the age of twenty-one years. 


Sheweth, 

That the above plaintiff hath lately commenced an 
action at Jaw againſt your petitioner in this honor- 
able court, for (here ſet forth the cauſe of action), 
and your petitioner is adviſed and believes that he has 
a good defence to make thereto ; but in regard jou 
petitioner is an infant, 

Your petitioner humbly prays your lordſhip would 
be pleaſed to aſſign G. H. of, Qc. as his guatt 
ian, to defend this ſuit. 

HAnd your petitioner ſhall ever pray.” C. U. 

I ds accept and agree to be the guardian of the ſai 
C. D. an infant, according to the prayer of the above ft 
tition. G. H. 

% Witneſs J. G.“ 

Affidavit of the ſigning by the infant, and the 2. 
ceptance of the guardian, is requiſite in this caſe. 

In caſe the guardian appear before the judge's clerk 
there is no neceſſity for an affidavit of his acceptan®; 
pay 128. rule 58. | 

The infant muſt file common bail by his guardiat 
at the (uit of the plaintiff, he 


1 
cop? 
A 
the « 
ſaid 
com 
ſays, 
ſaid ! 
clara 
years 
more 
ready 
ſaid . 
therec 
[f 
time 
muſt 
and tt 
not ap 
out a | 
« inf 
« vice 
6 g, 
upon 2 
Will m 
drawn 
v. Att; 
It is 


| amy, is 


under; 
liable, 
(ro, El 
dPpears 
to pay t 
But 
ian) 18 
Dy. 104 
he 
tricnd, 
ment on 
If the 


I 
defendan 


vet it 
the colts, 2 
4 ner v. 
Nertor o 


INFANTS, 562 


t - Annex the copy of the rule to the plea, or ſerve a 
copy on plaintiff's attorney: plea to be filed. 
s And the ſaid C. D. by G. H. who is admitted by Plea of infancy 
7 tte court of our lord the king here, to defend for the per guardian. 
ſaid C. D. who is under the age of twenty-one years, 
e comes and defends the wrong and injury, when, &c. 
ly ſays, that he the ſaid C. at the time of the making the 
), {aid ſeveral promiſes and undertakings in the ſaid de- 
ld claration mentioned, was under the age of twenty-one 
at years, to wit, of the age of nineteen years, and no 
% more, to wit, at London aforeſaid, Wc. and this he is 
iff ready to verify ; wherefore he prays judgment if the 
df faid 4. ought to have or maintain his aforeſaid action 
thereof againſt him, Tc. 5. Gs 
| If defendant does not appear by guardian in the If infant does 
D, time allowed by the rules of the court, the plaintiff not appear by 
* muſt procure an affidavit of the ſervice of the proceſs, — fyu 
, and that the defendant is an infant, and that he hath proceed, 


not appeared; upon which the judge, without taking 
out a ſummons, will make an order, © That unleſs the 
&* infant appears within ſo many days after perſonal ſer- 
vice of the order, plaintiff may aſſign John Doe for 
guardian, and enter appearance for d:fendant ;”* and 
upon athdavit of the ſervice of this order, the judge 
will make the order abſolute, and then an admiſſion is 
drawn up and filed as aforeſaid. Vide Str. 1076. Stone 
v. Atwoll. 
lt is ſaid the infant plaintiff, who ſues by prochein Infant plaintif 
amy, is not liable to coits, becauſe he cannot, while not liable to 
under age, ditavow the ſuit 5 but the prochein amy is 2 5 gt 
liable, Str. 548. James v. Hatfield, Barnes 128. " 
Gro, El. 33. 2 Str. 708. Cro. Fac. 640.3 and if it 
appears to the court that he is not of ſufficient ability 
to pay the coſts, the court will order another who is. 
But an infant defendant (although he names a guard- Infant defendant 
ian) is liable to coſts, if the verdict be againſt him, is li*ble, al- 
Dy, 104. 1 Bulſtr. 109. Str. 708. — * 
The coſts muſt be demanded of plaintiff's next cons to be de- 
iricnd, and on refuſal, you may move for an attach- manded, 
ment on an affidavit of the facts. 
| It the plaintiff reply to a plea of infancy, that the Confirmation of 
lefcndant after he had attained twenty-one confirmed Pente. 


4 2 . . . 2 — 
5 Vet it appears, that an infant plaintiff was taken in execution for 
© coſts, and court refuſed to diſcharge him on motion. 2 Fer. 127. 
aer v. Iod. Per Cur, If coſts cannot be given, it will be matter 
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the promiſe, and the defendant rejoin that he did not, 
the plaintiff need only prove a promiſe, and the de. 
fendant muſt ſhew that he was under age at the time, 
1 Term Rep. 648. Borthwick v. Carruthers. 


Statute of Limitations. P. 29, 


10 fave the ſtatute of limitations, it is proper for 
the plaintiff to commence a ſuit, by actually ſuing 
out proceſs againſt the defendant ; and ſuch proce 
muſt be ſued out before the time expires ; for it wil 
not do by relation, for the defendant may in his re. 
joinder, ſet out the true time on which it iſſued, 
1 Black. Rep. 215. Lad. Ray. 432; and if it be againſt 
an attorney, a bill may be filed in vacation, Deuy, 
313. So an original may be iſſued in vacation again 
a peer or member. Salk. 5 12. Ld. Ray. 1113. 
The ſtatute ne- If the plaintiff is a foreigner, and doth. not come to 
OO to run England in fifty years, he has ſtill ſix years after his 
BY who yea coming into England, to bring his aCtion ; and if he 
foreigner, until never comes to England himſelf, he has always a 
* to right of action while he lives abroad, and ſo have his 
. executors or adminiſtrators after his death. Strithan 
v. Græme, 3 Wilſ. 145. 
A bin of Mig. A bill of Middleſex or latitat, in the firſt inflance, 
dleſex or I»rirat may be ſued out in order to ſave the ſtatute of limit- 
way be fuel, ations, which being done, take ſame to the ſheriff for 
a return of on ef? inventus, then enter the ſame on! 
roll, as of the term in which the writ is returnabli 
thus: 
As yet of the term of Eaſter, 36 Geo. the 3d, 1196 
WWitneſs Lloyd Lord Kenyon. 
Eatry of a bill Middleſex, } The ſheriff is commanded to take C. I. 
— Fang Fehn Dae, if they may be found i 
his bailiwick, and them ſafely keep, ſo that he mij 
have their bodies before the lord the king at Jeſimn- 
ſter on Wedneſday next after fifteen days of Eaſter, ' 
anſwer A. B. in a plea of treſpaſs, and that he thi" 


have there this precept. By bill. 
: . Mansfield and Wo 
» pHEAPRIC® © 


che pla nt tf, and. At which day before our lord the king at Wenn 
theritf' retven er came the ſaid A. B. in his proper perſon, and =_ 
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ed himſelf againſt the ſaid C. D. in the plea aſoreſaid, 
and the ſheriff, to wit eſq. and 
eſq. ſheriff of the ſaid county, returned that 
the ſaid C. D. was not found in his bailiwick. 
2 Take the roll and writ to the clerk cf the judg- 
ments, who will enter the ſame, and mark the writ, 
pay 25, carry in the roll, and file the writ in the trea- 


ſury. 

Middleſex, (fs.) Entry of a bill of Middleſex be- pocket. 
tween A. B. plaintiff, and C. D. defendant, return- 
able on, Oc. Roll. 56. 


10, 
de. 
me. 


8 This entry will ſerve for the latitat, enter it ver- 
* batim, George the third, Sc. to the end, Mansfield 
will and IWay ; it will alſo ſerve for an attachment of pri- 
7 vilege. : ; 
* By taking out the bill of 77iddleſex, &c. in this No neceffity te 
inſt manner before the end of the ſix years, there is no ne- _— fd ö 
11 ceſſity of doing it again, nor is there any occaſion to N | 
in declare thereon purſuant to the rules of court at the * 
end of two terms. 2 Vern. 192. For when you come por it may be vu 
* to arreſt defendant, and he pleads the ſtatute, it may continues when 1 
* be continued till the ſuing out of the new proceſs, 2%? loc again. 
f he which muſt be ſhewn in the replication ; averring at 1 
57 the end thereof, that the firſt proceſs ſued out and returned, Ater went inthe 
bi Was - out with @ view to exhibit his bill, or declare repucauon. 
bor for the ſame identical cauſe of action; and that the ſame 
waz ſued out within the time limited by the flatute. 
nee, 
mite 
S. Entry of Satisfaction. P. 51, 
able : : 
QATISFACTION being obtained of any judgment, an The judgment 
"9h entry on the record ought regularly to be made to diſ- ro muſt be 
charge the ſame, or the judgment apparently conti- —_ 
'D, nues in force againſt the party convicted thereon. And 
d in for this purpoſe, the party making ſatisfaction may de- 
maj mand of the other a warrant or authority from him, 
mitt directed to ſome attorney of the court wherein the 
0 judgment is recovered, authoriſing ſuch attorney to 
then enter up ſatisfaction ; the warrant may be had ready 
We Fx 4 * be produced to ſhew it was ſued out to fave the ſtatute, 
< de pl-in'ift muſt alto ſhew it has been returned by the ſheriff, Harri: 
min v. Hoelford, 6 Term Rev. 67. So if an alias be produced, the fir writ 
fer- Baſt be returned and ſhewn. Vide 2 Ld. Ray. 883. 7 Mad. 3. 
6 Oo 3 printed 
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Satisfactior 


piece. 


SATISFACTION, 


Printed at the ſtationers, which is done in the folloy. 


ing manner: Write the ſatisfaction piece on a flip of 
unſtamped parchment, in the form of a bail- piece, 
thus; 


| Eafter Term in the 36th year of the reign of 
king George III. Mansfield and Way, 


Middleſex, (/.) Satisfaction is acknow. 
ledged between A. B. plaintiff, and C. D. de- 
fendant, in a plea of debt (or as the caſe is) 
| for 10001. debt, and 638. damages. 


FJ. G. attorney. 
Judgment entered of 
| Zafer Term, 35 Geo. 3. 


1 Roll. 860. 


Take this and the warrant of attorney executed to 
the clerk of the judgments, pay him 3s. for the entry, 
if in term; in vacation 58. 10d. more for the keys of 
the treaſury, and 3s. 4d. attendance, 


Ejetment, 


TH is a poſſeſſory action, grounded on a right tothe 

poileflion of the premiſes in queſtion between the 
parties; in which action almoſt all titles to lands ate 
now generally tried, and that whether the title be to 
an eltate in fee, fee tail, for life, or for years, And 
the courts now go to the utmoſt extent in ſupport of 
ejectments, that people may have ſpecific remedies ſor 
their rights, And it was formerly uſual for thoſe who 
had a right of entry into lands, to ſeal leaſes thereon, 
and then the perſon who next entered on the treehold, 
was deemed an cjector. And the convenience which 
aroſe from this method was, that the title could be 
tried zoties guoties; whereas if the plaintiff was barred 
in an aſſize, he was put to his writ of right, 6 C.. 
7. b. | 
But the court would not permit men to be deprived 


of their poſſeſſions, without an opportunity of defend- 


ing them. To eſfed which purpoſe, they he 
thelf 
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EjECTMENT. 


their authority, by eſtabliſhing a rule, that no plaintiff 
ſhould proceed in ejectment againſt ſuch a caſual and 
titular ejector, without delivering a declaration to the 
tenant in poſſeſſion, and making him an _ and 
proper defendant if he pleaſed, and that he ſhould not 
have judgment againſt the caſual ejector, unleſs an 
affidavit was made, that the tenant was ſerved with a 
copy of the declaration. 

An ejectment is an ingenious fiction, for the trial of 
titles to the poſſeſſion of land. In form it is a tricł 
between two, to diſpoſſeſs a third by a iham ſuit and 
judgment. The artifice would be criminal, unleſs 
the court converted it into a fair trial with the proper 
party. The control the court have over the judgment 
againſt the caſual ejector, enables them to put any 
terms upon the plaintiff, which are . When the 
tenant in poſſeſſion aſted to be admitted defendant, 
the court was enabled to add conditions; and there- 
fore obliged him to allow the fiction, and go to trial 
upon the real merits. 2 Burr. 1294. Fairclaim v. 
Shamtitle, 

This aQion is an invention by the court (though 
fiQitious) for the advancement of juſtice, and to force 
the parties to go to trial upon the merits, without be- 
ing entangled in the nicety of pleading on either ſide. 
2 Burr, 668. 

The plaintiff and defendant are, in the firſt in- 
ſtance, merely nominal, where there is a tenant in peſ- 


) of 
ce, 


8 ſeſſion ; and the leer of the plaintiff and the tenant in 
= beſſi ion, are ſubſtantially and in truth the parties to 
5 tne fuit. Ibid. . 

5 The great advantage of this fictitious mode is, that 
of being under the control of the court, it may be ſo mo- 


deiled as to anſwer in the beſt manner every end of 
juſtice and convenience. 


: Public utility has adopted it in len of almoſt all 
" real actions; which were embarraſſed and entangled 
ch with a thuuſand niceties. But as there was good and 

bad in the method of real actions, the good ought to 


od be grafted into ejectments, in ſuch manner as to avoid 
the bad. 3 Burr. 1290. Fairclaim v. Shamtitle. 
An ejectment is a poſſeſſory remedy, and only com- 


9 petent where the leflor ot the plaintiff may enter: 
I. therefore it is always neceſſary for the plaintiff to 
0 lhew that his leſſor had @ right to enter; by proving a 
- Oo 4 Pelſelſian 
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EJjJEcTMENT. 


poſſeſſion within 20 years, or accounting for the wan 
of it under ſome exceptions allowed by the ſtatute. 
Twenty years adverſe poſſeſſion, is a poſitive title to the 
defendant ; it is not a har to the action, or remedy of 
the plaintiff only, but takes away his right of poſſeſſion. 
1 Burr. 119. Taylor v. Atkins, Every plaintiff muſt 
ſhew a right of poſſeſſion, as well as of property, and 
therefore the defendant needs not plead the ſtatute, as 
in the caſe of actions. Mid. 

The confeſſion of leaſe, entry, and ouſter is ſuff. 
cient to bar a nonſuit for want of proof of actual en- 
try. The meaning of it is, to bring the matter to the 
mere queſtion of the plaintiff's poſſeſſory title. But to 
avoid a fine, there muſt be an afual entry, and the 
demiſe cannot be carried beyond the actual entry, 
In all other caſes it is ſufficient, Gates v. Wigfal, 
3 Burr. 1897. 2 

The formal title of a truſſee ſhall not in an eje&. 
ment be ſet up againſt the cęſuy gue truſt ; becauſe 
from the nature of the two rights, the ce/tuy gue truſt 
is to have the poſſeſſion. Armſtrong v. Piers, 3 Burr, 
1901. 

If the leſſor make out his title to the premiſes, he 
ſhall have judgment to recover his term ſtated in the 
declaration and damages which are nominal, and hall 
in conſequence have a writ of poſſeſſion, which the 
ſheriff is to execute by delivering him the peaceable 
poſſeſſion thereof, 

The real damages are afterwards recovered in an 
action of treſpaſs for the meſne profits, which the te- 
nant has wrongfully received, and which will here- 
after be fully treated on, 

There is no diſtinction between a judgment in 
ejectment upon a verdif, and a judgment by default, 
In the firſt caſe, the right of the plaintiff is tried and 
determined againſt the defendant ; in the laſt caſe, it 
is confeſſed. 2 Burr. 668. 

The plaintiff muſt recover according to the title, 
If ſhe demands a half, and ſhe appears to have a thirs 

a « de here enter and take poſſeſſion of the houſe,” if door be open; if 
ſhut, ſet fovt on the grounſel or ag-inſt the door, and ſay fame words ; 
if to enter on land, © T bere enter and take peſſeſſion of this land. There 
muſt be a witneſs preſent, 1 L.A. P. R. 697. The delivery of a decla- 
ration does not amount to an entry to avoid a fige. 1 Sqund. 319. An 
entty upon part of the land is an entry into the houſe, Cee. Ez. 188. 


fl. 16. and th* action muſt be commenced within a year aſter enth. 
4& 5 Am. c, 16, i. e, ejed ment ſerved, 
only, 


EjJECTMENT. 56g 
only, ſhe ſhall recover for ſuch third. If ſhe demands 
40 acres, ſhe may recover 20. Denn v. Purvis, 
1 Burr. 329. ; 
Where an ejectment is brought, there can be no di- xg aifgeign, 


in; becauſe the plaiatiff may lay bis demiſe when 
his title accrued, and recover the profits from the 
time of the demiſe. The entry confeſſed is previous 
to the making the leaſe; but there is % real orc ſup- 
poſed re-entry, after the ejectment complained of. If 
it was conſidered as a diſſeiſin, no meſne profits could 
be recovered, without an actual re-entry, Taylor v. 
Herde, 1 Burr. 111. 

A judgment in eject ment is the recovery of the poſ- 
ion (not of the ſeiſin or freehold without prejudice 
to the right, as it may afterwards appear between the 
parties. He who enters under it in truth and ſub— 
itance, can only be poſſeſſed according to right, prout lex 


peflulat, Ibid. 114. 


If leſſor has a freehold, he is in as a freeholder; if 
he has a chattel intereſt, he is in as a termor ; and in 
reſpect of the freehold, his poſſeſſion enures according 
to right, If he has no title, he is in as a tre{patter ; 
and, without any re-entry by the true owner, is liable 
to account for the profits. Vid. | 

It is competent to the defendant to ſhew that the 


lefſor's title has expired, and that he has no right to 


turn him out of poſſeſſion. 


How to proceed on a vacant Poſſeſſin. 


Where a houſe or land is empty, and the perſon 
who was 44 in poſſeſſion is run away, ſo that you 
cannot find any perſon to deliver the declaration to, 
then you muſt proceed the old way, by ſealing a leaſe 
on the premiſes, and give rule to plead, &c, 1 Lill. 
Pract. Reg. 675. Sty. Pr. Reg. 198. 

It ſeems, that to warrant theie proceedings, the 
premiſes muſt be entirely vacant, deſerted by the te- 
vant, and that the /andlord is not able to find him to 
ſerve the ejectment. 

The leſſor of a public houſe took another, and re- 
moved his goods and family, but /eft beer in the cellar 
the attorney new where the leſſor removed to, and 
might have ſerved him perſonally ; there being rent in 
arrear for the public houſe, landlord ſettled a leaſe as on 
2 vacant polleſſion, delivered an ejectment, and ſigned 

judgment. 
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Zo bay. 


Land. 


How to proceed, 
if no tenant in 
poſleſſi on (except 
under the 4 Geo, 
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judgment. The court ſet the judgment afide, holding 


the leſſee ſtil] continued in poſſeſſion. And a caſe waz 
mentioned, where the leaving hay in a barn, at Hin- 
don, was held to be keeping poſſeſſion, And in the 
caſe of renting ground, to which there is no houſe or 
barn, if it is known where the tenant Iives, he muſt 
be ſerved. Savage v. Dent, 2 Str. 1064. 

If there be no actual tenant or occupier of the lande, 
(except in the caſe of landlord and tenant, where the 
landlord has a right of re-entry as upon a leaſe, uber 
half a year's rent is left unpaid,) the mode of proceed. 
ing will be by ſealing a leaſe on the premiſes ; and it 
is firſt neceſſary that the claimant do take poſſeſſion of 
the lands, by making a formal entry thereon, to em- 
power him to conſtitute a leſſee for years; and being 
in poſſeſſion of the ſoil, he, there on the land, ſeals and 
delivers a leaſe for years to ſuch leſſee, and having 
thus given him entry, Jeaves him in pofleſſion of the 
premiſes. This leſſee is to ſtay upon the land, till the 
prior tenant, or he who had the previous poſſeſſion, 
enters thereon afreſh, and ouſts him, or till ſome other 
(either by accident or agreement beforehand) comes 
upon the land, and turns him out or ejeQs him, 
For this injury the leſſee is entitled to his action of 
cjetment againſt the tenant, or the caſual ejrctor, 
whichever it was that oulted him, to recover back his 
term and damages, 

Suppoſing A. to be the perſon claiming title to the 


premiſes, he may, if he pleaſes, ſign the following let- 


ter of attorney to empower D. to execute a leaſe in 
his name, of the premiles in queſtion, to E. F. which 
is done upon the piemiſes, D. and E. F. being only 


thereon ; then D. after having executed his leaſe to 


E. F. leaves him in pofiefion of the premiſes, who is 
turned out by G. H. to whom, whilſt on the premiſes, 
E. delivers a declaration in ejed ment. 

Know all men by theſe preſents, that I A. B. of, &. 
gentleman, have made, ordained, conſtituted, and ap- 
pointed, and by theſe preſents do make, ordain, con- 
ſtitute, and appoint C. D. of, &c. hoſier, to be my 
true and lawful attorney, for me, and in my name to 
enter into and take poilethon of a certain meſſuage 
late in the tenure and occupation of G. F. and J. H. 
ſituate and being in the pariſh of, Qc. in the county 
of Oxford, but now untenanted, and after the ſaid 
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C. D. hath taken poſſeſſion thereof, for me, and in 
my name, and as my act and deed; to ſign, ſeal, and 
execute a leaſe of the ſaid premiſes, with the appurte- 
nances, unto E. F. of the pariſh of, Sc. malſter, 13 
hold the ſame unto the ſaid E. F. his executors, admi- 
niſtrators, and aſſigns, from the day of 

laſt paſt, before the date hereof, for the term 
of five years, at the yearly rent of a pepper-corn (if 
lawfully demanded), ſubject to a proviſo, to make 
void the ſame on payment by me of the ſum of ſix- 
pence to the ſaid E F. In witneſs, SS. 

Sealed and deli vered, &c. 


This indenture made, &c. between A. B. of, Oc. The leaſe. 
gentleman, of the one part, and E. F. of, Sc. of the 
other part, witneſſeth, That the ſaid A. B. for and in 
conſideration of the ſum of 58. of lawful money of 
Great Britain, to him in hand paid by the ſaid E. F. 
at or before the ſealing and delivery of theſe preients, 
the receipt whereof the ſaid 4. B. doth hereby ac- 
knowledge, hath demiſed, granted, and to farm let, 
and by theſe preſents doth demiſe, grant, and to farm 
let, unto the ſaid E. F. his executors and adminiſtra- 
tors, all that meſſuage, c. ſituate and being in the 
pariſh of in the county of Oxford, late in 
the poſſeſſion of G. F. but now untenanied, zo have 
and to hold the ſaid meſſuage and premiſes hereby de- 
miſed, with the appurtenances, from the day 
of laſt paſt, betore the date hereof, for and 
during, and unto the full end and term of five years 
from thence next enſuing, and fully to be complete 
and ended, yielding and paying therefore yearly and 
every year during the ſaid term, unto the ſaid A. B. 
or his athigns, the rent of one pepper-corn, if law- 
fully demanded, at the feaſt of 

Provided always, and upon this 
condition, that if the ſaid 4 B. ſhall at any time or 
times hereafter tender or cauſe to be tendered to the 
laid E. F. his executors or adminiſtrators, the fum of 
60, that then this preſent indenture ſhall be void, and 
of none effect (any thing herein c-ntained to the con- 
trary in anywiſe notwithſtanding). In witneſs where- 
of the parties hereto have interchangeably ſet their 
hands and ſeals the day and year firſt above written. 

Sealed 
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Sealed and delivered as the act and deed of the 
above-named A. B. by C. D. of in 
the county of hoſier, by virtue of 2 
letter of attorney to him for that purpoſe made 
by the ſaid A. B. bearing date the day 
of inſtant, being firſt duly ſtamped 
in the preſence of 


If no Letter of Attorney be made. 


If there be no letter of attorney made, then the 
owner of the land muſt go upon it, before the «ſign 
day of the term, and there ſeal and deliver a leaſe to a 
friend of his as tenant, and at the ſame time deliver 
him poſſeſſion of the premiſes. This being done, get 
another perſon (a friend) to go upon the premiſes, 
and turn out the tenant, by thruſting him off the pre- 
miſes, and afterwards let ſuch ejector remain on the 
premiſes, and whilſt he continues there, ſerve him 
with a declaration in. ejectment, in which make the 
tenant or leſſee the plaintiff, the landlord the leſſor, and 
the actual ejeftor the defendant, and to declare on the 
demile in the leaſe, and write a notice at the foot of 
the declaration, to appear and plead as hereafter. 

The declaration is the ſame as others, only inſtead 
of John Dee and Richard Roe, the plaintiff and defend- 
ant are, in this caſe, the real perſons; as for inſtance, 
E. F. the leſſee of the premiſes, will be plaintiff, and 
G. H. the defendant; A. B. will be the leſſot of the 
plaintiff; and inſtead of the common notice at the 
end, put this: 

Take notice, that unleſs you appear in his Ma- 
jeſty's court of King's Bench at Meſtminſter next Tri- 
nity term, at the ſuit of the above-named plaintiff, 
E. F. and plead to this declaration in ejectment, judg- 
ment will be thereon entered againſt you by default. 
Yours, &c, G. H. 

After ſervice, make the ſollowing affidavit of execut- 
ing the letter of attorney, of ſealing the leaſe, and the 
ouſter by the defendant : 

E. F. on the demiſe of A. B. plaintiff. 
In the King's Bench. and 
G. H. defendant 

J. K. of, Sc. gentleman, maketh oath, and faith, 

That on the day of laſt, he = - 


Tn 


EJECTMENT, 


C. D. in the letter of attorney hereto annexed, for 
and in the name of A. B. the leſſor of the plaintiff, 
enter upon and take poſſeſſion of the meſſuage * in the 
leaſe hereto alſo annexed mentioned, by entering on 
the threſhold of the outer door thereof, and putting 
his finger into the key-hole of the door of the ſaid 
meſſuage, the ſame being locked up and uninhabited, 
ſo that no other entry thereon could be made, or any 
poſſeſſion thereof taken, without force. And this de- 
ponent further ſaith, That he did, on the ſame day, 
ſee the above- named C. D. after ſuch entry made, and 
whilſt he ſtood on the threſhold of the ſaid door, duly 
ſign, ſea], and deliver the leaſe hereunto annexed, in 
the name of the ſaid A. B. and as his act and deed de- 
liver the ſame unto the ſaid E. F. the plaintiff above 
named; and that after the ſaid leaſe was ſo executed, 
this deponent did ſee the ſaid E. F. take poſſeſſion 
thereof by virtue of the ſaid leaſe, by entering upon 
the threſhold of the ſaid outer door of the ſaid meſſuage, 
and putting his finger into the key-hole thereof (the 
{ſame being then locked and uninhabited), and no other 
entry to be made therein (ſave as aforeſaid), and that 
immediately afterwards the ſaid G. H. the defendant 
came and removed the ſaid E. F. from the ſaid door, 
and put his foot on the threſhold thereof ; whereupon 
this deponent did, on the day and year aforeſaid, de- 
liver to the ſaid defendant G. H. who ſtill continued 
upon the threſhold of the ſaid meſſuage, a true copy 
of the declaration of ejectment, and notice thereunder 
written hereto annexed, 

After this is ſworn, indorſe it, “ to move for judgment 
e again/? the caſual ejector, and unleſs the defendant 
appears and enters into the common rule, ſign judg— 
ment, as on a common ejectment, counſel 10s. 6d. to 
move, rule for judgment 5s. 

In cafes of a vacant poſſeſſion, no perſon claiming 
title will be let in to defend, but he that can firſt ſeal 
a leaſe, muſt obtain poſſeſſion, Bull. 96. Barn. 177. ; 
and no defence can be made but by the defendant who 
's the real ejector, and the landlord was refuſed, 7b;4, 
in my 5th edition I have ſaid the contrary, 537. 


2 If there be more houſes than one, then ycu mull go to each houſe, 
End ice! and deliver the leaſe, | 
Of 
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Moving for 
judgment, 


No perſon can 
be made a de» 
fendant. 
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When notice to 
quit requilite, 
and when not, 


When no notice 
is requiſite, 


I defire you to 
quit, &c. ur 
hail infiit upon 
go0ub]le rent, 

to d notice. 


When double 
TLent. 


EJECTMENT. 


Of Notice to quit previous to Ejectment. 


Where the tenant holds the premiſes of the leſſor of 
the plaintiff, it is ſometimes neceſſary to give him 
notice to quit poſſeſſion, in order to maintain an ejeQ- 
ment, Here we may oblerve, that demiſes, where ny 
certain term 15 mentioned, are held to be tenancies 
from year to year, which neither party can determine, 
without reaſonable notice to the other. This notice 
is, in moſt counties, fix months preceding after that 
part of the year when the tenancy commenced ; and 
therefore it hath been holden, that half a year's notice 
to quit poſſeſſion, mutt be given to ſuch tenant, before 
the end of which time the landlord cannot maintain 
an ejectment (unleſs the tenant has attorned to ſome 
other perſon, or done ſome act diſclaiming to hold as 
tenant, in which caſe no notice is neceſſary). And 
the (ame law will apply to the executor of ſuch a te- 
nant, 3 Wilſ. 23. But after the expiration of a leaſe 
for a certain term, the tenant continuing in poſſeſſion 
is deemed a treſpaſſor; and therefore an ejeaAment, 
vhich is en action of treſpaſs, may be brought without 
any notice to quit. Vide Proceedings by a Mortgagee. 

On a motion for a new trial in ejectment, the caſe 
turned on the ſufficiency of the notice to quit, which 
was as follows: ** deſire you to quit the poſſeſſion, at 
« Lady-day next, &c. or 1 ſhall inſiſt upon double rent 
„ for the ſame.” Verdict tor plainuff, It was con- 
tended on the part of the defendant, that the notice 
was conditional, and that it was therefore optional 
in the defendant either to quit, or keep poſſeſſion on 
the payment of double rent, Lord Mansfield ſaid, it 
clearly means to refer to the ſtatute, although the 
penalty given by the ftatute is not double rent, but 
double the ycarly value, which is more favourable to 
landlords ; for double rent would be no penalty on the 
expiration of ſome leaſes, The additiona! words only 
prove the landiord's anxiety to get into poſleſſion. It 
is an emphatical way of enforcing the notice, and 
ſhewing the tenant that he is in earneſt, by infor ing 
him of tne legal conſequence, if he held over. Daz v. 
Jackſon and others, Dougl. Rep. 167. 

it a landlord 2:ve notice t his renant to quit at the 
expiradon of tne icaſe, and the tenant hold over, he is 

| entitled 
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EJECTMENT. 


entitled to double rent. Meſſenger v. Armſtrong, 1 Term 
* cuſtom of London, if the premiſes are above 
the yearly rent of 40s. half a year's notice muſt be 

iven to quit; if under 408. a quarter's notice. 2 Sid. 20. 

Defendant held from Michaelmas, and he was ſerved 
with notice to quit at Midſummer; but when he re- 
ceived this notice, he made no objection that it re- 
quired him to quit at that period of the year, but 
merely (aid, “I pay rent enough already, and it is hard 
« to uſe me thus.” Verdict tor plaintiff. Motion to 
ſet it aſide: Ceurt were of opinion, that the defendant 
had not u aiv d the objection, and made rule abſolute 
to enter a nonſuit, as the verdict was taken with li- 
berty to move to ſet it aſide, and enter a nonſuit, Oak- 
apple dem. Green v. Copous, 4 Term Rep. 361. 

In the caſe of a tenancy irom year to year as long 
as both parties pleaſed, if the tenant die inteſtate, his 
adminiſtrator has the ſame intereſt in the land which 
his inteſtate had: and the leſſee of ſuch an adminiſtra- 
tor may declare on an ejectment on a term for ſeven 
years. Die on dem. Shore v. Porter, 3 Term Rep. 13. 
Buller 106. 

Leſſor ſeized in fee of the premiſes in queſtion, On 
1ith May 1781, defendant took the houſe trom that 
time, under a parol demiſe at 10l. per annum, the rent 
to commence at Midſummer following. Ihe deſend- 
ant Darby let part to deſendant Britow : 25th March 
1785, the defendant Darby was ſerved with notice to 
quit on the 29th September following, Ejectment 
brought, and verdict for the plaintiff, ſubject to the 
opinion of the court, —Queition, Whether the rule, 
which requires that halt a year's notice ſhou!d be 
given to a tenant at will before cjectment can be 
brought, requires alſo, that ſuch notice ſhould expire 
at the end of the year? Lord Manifield—Wohen a leaſe 
is determinable on a certain event, or at a particular 
period, no notice to quit is neceſſary; becauſe both 
parties are equally apprized of the determination of the 
term. If there be a leaſe for a year, and by conſent 
of both parties the tenant continue in poſſeſſion after- 
wards, the law implies a tacit renovation of the con- 
tract, They are ſuppoſed to have renewcd the old 
agreement, which was to hold for a year: but then it 
is necellary, for the lake of convenience, that if either 


par ty 


575 


Cuſtom of Lon- 
don. 


Inſoficieney of 
notice may be 
made at trials 


Adminiſtrater. 


In the czfe of 
tenancy from 
year to year 
there mull be 
nail a verr's no- 
tice to q , end- 
ing at the expi- 
rat ion ot the 
r. 


Leaſe determin- 
ohe, &c, no na- 
tice. 
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If on expiration 
of l:ale, 10 ins 
timalion be 
given, &c, 


In ent to give 
notice, 


Notice d:i!licer- 
ed to ſervant 
at the da elling 


of renant, and 


explained at the 
time, 10 good, 
without ſhewing 
It came to the 
wmafter, 


EJECTMENT, 


party ſhould be inclined to change his mind, he ſhould 
give the other half a year's notice before the expire. 
tion of the next or any following year. As to the cafe 
of lodgings, that depends on a particular contract, and 
is an exception to the general rule. The agreement 
may be for a month or Jeſs time, and there much 
ſhorter notice would be ſufficient, where the tenant 
has held over the time agreed upon, than in the other 
caſe. Mr. J. Buller —Fhere ſhould have been half a 
year's notice to quit before the end of the term. Right 
v. Darby, 1 Term Rep. 160. Judg. for defend. Vid: 
2 Salk. 413, 13 H. 8. 15. 5. It ſeems if upon the 
the expiration cf a leaſe, the tenant in poſſeſſion re. 
ccives no intimation from his landlord, that the te- 
nancy is to ceaſe, he is warranted in holding over, 
and becomes tenant from year to year, and is entitled 
to notice 19 quit. | 

Where an infant becomes entitled to the reverſion 
of an eſtate leaſed from year to year, he cannot eject 
the tenant without giving the ſame notice as the ori- 
ginal leflor muſt have given, 2 Term Rep. 159. Mad- 
dox v. White and others. 

On trial of ejectment before Heath J. it was ad- 
mitted, that defendant was tenant from year to year 
to leſſor, and the queſtion was, whether he had been 
ſerved with due notice to quit? It appeared that the 
notice had been ſerved on his maid ſervant at his houſe 
not ſituated on the dentiſed premiſes, and the contents 
explained to her at that time: but there was no evi- 
dence that it ever came to defendant's hands, except 
as above, A nonſuit was entered, with leave to move 
to ſet it aſide, Lord Renyan— This is different from 
the caſes of perſonal proceſs, If an ejeAment be 
ſerved on the wife in the houſe, it is ſufficient, But in 
every caſe of the ſervice of a notice, leaving it at the 
dwelling-houſe of the party has always been deemed 
ſuffcient. So wherever the legiſlature has enacted, 
that before a party ſhall be effected by any acts, no- 
tice ſhall be given to him, leaving that notice at his 
houſe is {ufficient. So alſo in the caſe of an attor- 
ney's bil“, or notice of a declaration being filed; and 
indeed in ſome inftances of procets, leaving it at the 
houte is ſufficient, as a ſubpœna or quo minus. In ge- 
nera! the difference is between proceſs to bring the 


party into contempt, and a notice of this kind; the 
former 


r T 


EjECTMENT, 


former of which only need be perſonally ſerved on 
him. Buller J. Ex: conciſſis perſonal ſervice is not ne- 
ceſſary in all caſes, it was proved that this notice was 
delivered to the tenant's ſervant at the dwelling-houſe 
of the tenant, and its contents were explained at the 
time; and that ſervant, who was in the power of the 
defendant, was not called to prove that ſhe did not 
communicate the notice to her maſter, this was ample 
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evidence on which the jury would have preſumed that 


the notice reached the tenant. Rule abſ. Jones dem. 


Griffiths v. March, 4 Term Rep. 404. 


For what an E jectment lies. 


Ejectment lies for a manor, meſſuage, ſo many 
acres of land, meadow, paſture, wood, Sc. 11 Co. 55. 
So de una domo, 2 Cro. 654. de cotagio, Cro. Eliz. 818. 
de coguing, Næy 109. de flabuls, 1 Lev. 58. de romea, 
3 Leo. 210. of the part of a houſe, if it appear what 
part, Str. 695 of part, as locum vocatum a paſſage 
room, and alcertained in what part, Lord Raym. 1470. 
of a cloſe of paſture called five acres, containing hve 
acres, Ibid. of tithes, and portione decimarum, Hard. 
57. of paſture for one hundred ſheep. Dal. 95. For 
common of paſture generally, if joined with lande, 
will be good after verdict. Str. 54. Of a cole mine. 
2 Cro. 150. It lies by the owner of the ſoil for land, 
part of the highway. 1 Burr. 133. Land is a ſuffi- 


_ cient deſcription, though part of a houſe is built by 


encroachment upon it, for plaintiff claims the land 
not the nuiſance. [bi4, For a meſſuage, garden, and 
tenement. Str, 8 34. For one meſſuage or tenement. 
A 23. 3 Mod. 328. 1 Sid. 295, Of a kitchen, 
2y 109. a bed-chamber or lodging-room, by the 
name of one room in ſuch a houſe, in the middle 
ſtory of the ſaid houſe, 3 Lev. 210. of an apple loft 
or ſtorehouſe. Cro. Elix. 854. Cro. Car. 614. 1 Lev. 
58. By the owner of the ſoil, for land which is part 
of the king's highway, or of an acre of land, de- 
ſcribed only by the name of land, though there was a 
wall and porch, and part of a houſe built upon it. 
Goodtitle v. Alter, 1 Burr. 133. But it does not lie 
without ſhewing the quantity and quality of the land, 
and how many acres of land, meadow, and paſture, 
Sc. 11 Co. 55. 1 Salk, 254. 4 Med. 97. and de ri- 
vulo, Or agua curſu; tor it mult be ſo many acres of 
P p land. 


For what it lies, 


For what it does 
not he. 
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Where there is 
a tenant in poſ- 
ſeiſion, no leaſe, 
&c, is made, 
and how to pro- 
cee d. 


!, cafe ſetvant 
*+ erred. 


Waere bath 
Ke out of the 
ay. 


EfEcruwr. 


land. Aqua coopert. Yelv. 143. For a meſſuage and 
tenement. 1 Term Rep. 11. It lies for a prebendal 
fall after collation to it, 1 JF31ſ. 14. and for a mine, 


Co. Jac. 150. 
How 10 proceed if Tenant be in Poſſeſſion, 


Where there is a tenant in poſſeſſion, no au laſe 
is made, entry or ouſter by the defendant, but all ate 
merely ideal, for the ſole purpoſe of trying the title; 
therefore, in order to proceed againſt him, prepare a 
declaration, engroſs it on a treble penny ſtampt paper, 
the copy of which, „upon famp,” you ſerve the te- 
nant with; if there be more than one tenant, each 
muſt be ſerved with a copy, but if the man is not at 
home, his wife will do (provided ſhe be ſerved on the 
premiſes, or at the dwelling-houſe or reſidence of the 
huſband, and ſo ſworn to); this is neceſſary both in 
town and country cauſes, At the time of ſervice, in 
all caſes it is requiſite to read over or explain the notice 
at the foot of the declaration to the perſon ſerved, affida- 
vit of which is required. 

It the tenant's ſor, daughter, or ſervant, be ſerved 
{the tenant being out of the way), it will not do, un- 
Je(s it appear on the affidavit, that ſuch declaration cam: 
ta the tenant's hands in time. And it ſhould alſo ap- 
pear, that he was acquainted with the meaning thereof; 
alſo that all endeavours have been made to ſee him, 
but without effect. 

In caſe the ſęervant, &c. be ſerved, and motion be 
made that it be deemed good ſervice, the tenant muſt 
ſwear that the declaration never came to his hands be- 
fore the time of ſhewing cauſe, or the court will make 
the rule abiolute, Doe v. Roe, Trin. 30 Geo. 3. In 
this caſe, to ground ſuch a motion, you mult ſhewen- 
deavours to ſerve him at ſeveral times, &c. Declata- 
tion tendered to ſervants who refuſed to call theit 
maſter, or receive it, ſaying they had no orders to 
take any papers; motion that leaving it at the houſe 
might be ſufficient, which was ordered. Douglas v. 
» 1 Str. 575. Caf. temp. Hard. 164. : 

Tenant and wite both kept out of the way to avoid 
ſervice, ſerved on ſervant in the houſe of the tenant; 
court granted a rule why i: {hnuld not be deemed g 


ſervice, 2 Burr. 1:81. Methld v. Noright, 


Motion 


* 
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EjecTMENT. 579 


Motion on behalf of leſſor, why the ſervice of the Tenant in poſ- 
ejectment made on a woman who ſaid her name was ſeſſion being 
— Campbell, at the time when it was ſerved net fee 
upon her at Margaret Campbell's houſe, ſhould not be by another, u 0 
deemed good ſervice upon the ſaid M. C. herſelf; and — the ſer- 
why the leſſors ſhould not have leave to ſign their judg- inis gen? 
ment againſt the caſual ejector on Medneſday next in de- good ſervice on 
fault of her appearance; and that the leaving a copy of nt tenant ber- 
the rule at the houſe of ſaid M. C. with fame perſon * 
there ; or if no one could be met with, affixing a true 
copy of it on the door thereof ; ſhould be deemed good 
ſervice thereof on the ſaid M. C. on an affidavit that 
M. C. was not at home, or (if at home) was denied; 
and that her ſervant maid was at home, but could not 
be (ſerved, whereupon a copy of the rule was fixed on 
the door of the houſe; and that at a ſubſequent day, 


in the maid being at home, and opening the window, 
in ö but refuſing to open the door, and denying that her 
tice | miſtreſs was at home, another copy was affixed on 
44 | the door, and the maid was told the effect of it; 
| and another copy was thrown in at the window, and 

ved F the original rule was ſhewn to the maid. Rule abſ. 
es Fenn v. Denn, 2 Burr. 1181. Vide 1 H. Black. Rep. 
ame | 644. 2 Wilſ. 2603. 1 Black. Rep. 290. 317. My 
ap- Iuſtr. Cler. C. P. title Ejectment, 4 Ed. 
1 ö I ben to be ſerved, and of the Notice. 

It is to be ſerved before the ignu- day of every term, When to be 
| be | either in town or country, and the notice muſt be ferved, 
muſt made to appear in the next term after delivery; but 
s be- | the delivery on a Sunday, or on the e/ſargn- day of that 
nake | term wherein the defendant is to appear, will not do. 

in If a country ejectment is ſerved on the tenant to If a country 
TTY appear in Michaelmas or Eaſter term, the plaintiff muſt eje&ment, and | 
Jaras make his motion for judgment in that term he has re 09 *PPeat 1 
theit made the notice of his appearance, or he can have no or — } 
rs to tule for judgment, unleſs on ſpecial application to the | 
nouſe court. Salt. 257. May now have a judge's order. | | 
las v. If the premiſes be in London or Middleſex, the notice when to make | 

| muſt be made to appear the fir/? day of the next term the notice to 

avoid after ſervice ; for if made generally, the tenant in poſ- abhest in Lone 
aant; ſeſſion has the whole term to appear in; but if the te- Country, 
good nements lie in any other county, the notice muſt be 


to appear as of the next term generally, 
louon Pp 2 Declaration. 
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Declaration by 
Dill. 


E jECTMENT. 


Declaration. 


Michaelmas term, in the 37th year of the reign of 
king George the thiid. Mansfield and May. 

Middleſex, to wit. John Doe complains of Richard 
Roe, being in che cuſtody of the marſhal of the Mar- 
ſhalſea of our lord the now king, before the king him. 
felt : For that whereas, John Charles, on the 2d day 
of April, in the 36th year of the reign of our lord the 


now king, at Meſiminſter in the ſaid county, had de. 


miſed, granted, and to farm let to the ſaid John Die, 
two meſſuages, two barns, two ſtables, two orchards, 
fifty acres of arable land, fiſty acres of meadow, fifty 
acres of paſture, twenty acres of wood, and twenty 
acres of furze and heath, with the appurtenances, 
ſituate, lying, and being in the pariſh of Saint Cl. 
ment Danes in the county aforeſaid, to have and ti 
hold the ſaid tenements, with the appurtenances, to 
the ſaid John Doe and his aſſigns, from the 1 day of 
April in the year aforeſaid, for and during, and unto 
the full end and term of hve years, from thence next 
enſuing, and fully to be complete and ended ; by vir. 
tue of which ſaid demiſe the ſaid John Doe entered 
into the ſaid premiſes with the appurtenances, and 
was polleſſed thereof, until the faid Richard, after- 


' wards, to wit, on the ſaid 2d day of April, in the 36th 


Notice. 


If inthe caun- 
try, lay ©* next 


ear aforeſaid, with force and arms, Cc. entered into 
the premiſes aforeſaid, with the appurtenances, which 
the ſaid Jobn Charles demiſed to the ſaid John, in 
manner aforeſaid, for the term aforeſaid, which is not 
yet expired, and ejected the faid John out of his ſaid 
farm, and other injuries to him then and there did, 
againſt the peace of our faid lord the now king, to the 
damage of the ſaid John Doc of 10l. and therefore he 
brings ſuit, Cc. 


A. B. attorney for plaintiff. John Dee 
Pledges to proſecute and 
R. Roe. 


Mr. Richard Roe, 

I am informed that you are in poſſeſſion of, or 
claim title to the premiſes in this declaration of eject- 
ment mentioned, or to {ome part thereof; and I being 
ſued in this action as a caſual ejector, and having no 
claim or title to the fame premiſes, do adviſe you to 
appear the ft day of next Hilary term, in his _ 

Je) 


E JECTMENT.. 
jeſty's court of King's Bench at We/tmin/ler, (if it be by « Hilary term,” 


bill; if by original, ** whereſoever he ſhall 
England,“) by ſome attorney of that court; and 
then and there by rule of the ſame court, to cauſe 
ourſelf to be made defendant in my ſtead, otherwiſe 
1 ſhall ſuffer judgment to be entered againſt me, and 
you will be turned out of poſſe ſſion. 
Your loving friend, 
Richard Rae. 
The not ſubſcribing the name of the caſual cjector 
at the foot of the notice, is no ground of application 
to (et aſide the proceedings for irregularity, Hazle- 
wood v. Thatcher, 3 Term Rep. 351. In C. P. it is 
Barnes 172. and ſo determined very lately 
Michaelmas term, in the 37th year of the reign of 
king George the third, Mansfield and Way. 
London, (fs. ) Richard Roe, late of London, yeoman, 


- was attached to anſwer 7ohn Doe in a plea, wherefore 
l with force and arms, Sc. he entered into five meſ- 
0 ſuages, and one acre of land, with the appurtenances, 
< in the pariſh of Saint Dun/lan in the Meß, in the 
4 faid city, which John Sibthorpe demiſed to the ſaid 
, Jon Doe, for a term which is not yet expired, and 
. ejected him from his ſaid farm, and other wrongs to 
4 him did, to the great damage of the ſaid Fohn Doe, 
and againſt the peace of our ſovereign lord the now 
wy" king; and whereupon the ſaid John Doe by G. G. 
y his attorney, complains : For that whereas the ſoid John 
. Sibtherpe, on the 2d day of April, in the 36th year 
en of the reign of his ſaid majeſty, at the pariſh afore- 
10 faid, had demiſed to the ſaid John Doe the ſaid tene- 
* ments, with the appurtenances, 70 have and to hold the 
he ſaid tenements, with the appurtenances, to the ſaid 
John Doe, and his aſſigns, from the 1ſt day of pril 

= then laſt paſt, to the full end and term of tive years, 
X from thence next enſuing, and fully to be complete 
and ended, by virtue of which faid demiſe the ſaid 
. Jobn Doe entered into the ſaid tenements with the ap- 
purtenances, and was poſſeſſed thereof; and the ſaid 

or Jobn Doe being ſo poſſeſſed thereof, the ſaid Richard 
ect · Ree afterwards, to wit, on the ſaid 2d day of April, 
eing in the 36th year aforeſaid, with force and arms (tnat 
no is to ſay), with ſwords, ſtaves, and knives, entered 

u to into the ſaid tenements, with the appurtenances, 
ma- nich the ſaid John Sibthorpe demiſed to the ſaid John 
ſty's P p 3 Das, 
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then be in and leave out the 


« firſt day,” 


The like by 


original, 


nw * 
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Notice, 


The beſt way is 
to proceed by 
original. 


Declaration by 
original on a 
double de miſe. 


Jecond count, 


EJECTMENT. 


Dee, in manner aforeſaid, for the term aforeſaiq, 
which is not yet expired, and ejected the ſaid John 
Doe out of his ſaid farm, and other wrongs, Sc. to 
the grievous damage, Sc. and againſt the peace, . 
whereupon the ſaid John Doe faith that he is injured, 
and hath damage to the value of 10]. and thereupon he 
brings ſuit, c. | 

Mr. T. G. I am informed that, &c. as in the other 
notice by bill, „the firſt day 3 Hilary term in 
& his majeſty's court of King's Bench, whereſcever |, 
&« fall then be in England.“ 

The beſt way is to proceed by original; as you 
prevent the defendant bringing a writ of error (unles 
in parliament), and the declaration cn a ſingle demiſe 


is printed and ſold at the ſtationers in blanks already 


ſtamped ; and in caſe there ſhould be wanted one on 
a double demiſe, it will be as follows : 

Staffordſhire, (ſs.) Richard Roe, late of Stafford in 
the county aforeſaid, yeoman, was attached to anſwer 
John Doe in a plea, wherefore with force and arms 
he entered into one meſſuage, one orchard, one gar- 
den, 70 acres of land, 70 acres of paſture, and 70 
acres of meadow, with the appurtenarices, in the pa- 
riſh of F. in the ſaid county, which J. G. demiſed to 
the ſaid John Doe, for a term of years which is not 
expired; and alſo wherefore with force and arms he 
entered into one other meſſuage, one other orchard, 
one other garden, c. (as before), with the appurte- 
nances, in the pariſh of F. in the ſaid county, which 
T. P. demiſed to the ſaid John Dee for a term which 
is not yet expired, and ejected him from his ſaid ſe- 
veral farms, and other wrongs to him then and there 
did, to the great damage of the ſaid Fohn Doe, and 
againſt the peace of our lord the now king ; and 
whereupon the ſaid John Doe, by J. X. bis attorney, 
complains : That whereas the ſaid J. G. on the 14ti 
day of February, in the year of our Lord 1796, at the 
pariſh of F. aforeſaid, in the.county aforeſaid, demiled 
to the ſaid John Doe the ſaid tenements firſt above- 
mentioned, with the appurtenances, to have and to hold 
the ſame to the ſaid John Doe, from the 13th day of 
February then laſt paſt, to the full end and term of 
ſeven years from thence next enſuing, and fully to be 
complete and ended. And alſo whereas the ſaid T. N 


on the 14th day of February, in the year of our E 
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EJECTMENT, 


1796, at the pariſh of F aforeſaid, in the ſaid county, 
demiſed to the ſaid John Doe the tenements aforeſaid, 
ſecondly above mentioned, with the appurtenances, to 
have and to hold the ſame to the ſaid John Doe, from 
the 13th day of February then laſt paſt, to the full 
end and term of 7 years from thence next enſuing, 
and fully to be complete and ended: by virtue of 
which ſaid ſeveral demiſes the ſaid Fohn Doe entered 
into the ſaid ſeveral tenements, with the appurte- 
nances, and was poſſeſſed thereof, and being fo poſſeſſed 
thereof, he the ſaid Richard Roe afterwards, to wit, 
on the ſaid 14th day of February, in the year aforeſaid, 
with force and arms, &c. entered into the ſaid ſeveral 
tenements, with the appurtenances, and ejected the 
ſaid John Doe out of his ſaid ſeveral tarms, and other 


' wrongs, c. to the great damage, Cc. and againſt the 


peace, &c, whereupon the ſaid Fohn Doe ſays he is 
injured, and hath ſuſtained damage to the value of 
10l. and therefore he brings ſuit, Fc. Add the no- 
tice at the end as before, to appear generally as of the 
term, leaving the words ** the firſt day f out. 


How to deſeribe the Premiſes if a Rectory, &c, 


If it be of a rectory, ſay, he entered into the ree- 
tory of the pariſh church ot O. in the county of C.; 
and alſo into two meſſuages, ten barns, ten out-houles, 
ten gardens, ten orchards, fifty acres of arable land, 
fifty acres of meadow land, fifty acres of paſture land, 
and fifty acres of other land, with tne appurtenances, 
ſituate and being in the ſaid pariſh of O. in the county 
of C. atorefaid ; and alſo into all and tingular the tithes 
of corn, giain, hay, wood, graſs, wool, lambs, and 
calves, ariung, growing, renewing, increaſing, and 
happening, within the laid pariſh of O. and within 
the bounds, limits, and titheable places of the ſaid rec- 
tory, 

If of a vicarage ; he entered into three meſſuages, 
three barns, thiee ſtables, three orchards, three gar- 
dens, 200 acres of land, 200 acres of paſture land, 
200 acres of meadow land, and 200 acies of arable 
land, with the appurtenances, fituate and being in the 
pariſh of J. in the ſaid county; and alſo into all the 
tithes of corn, grain, hay, graſs, wool, lambs, pota- 
toes, partnips, turnips, and carrots, growing, renew- 
ing, and happening within the limits and titheable 


Pp 4 places 


Rectory. 


Vicarage. 
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EJECTMENT. 


places of the vicarage or pariſh church of J. in the 
ſaid county. 


For a rectory or In an ejectment for a reclory or vicarage, you muſt 


vicarage, muſt 
ſhew demiſe oy 


Manor, 


The thing de- 
manded to be 
tated with cer- 
tainty. 


In what conaty 
to be brought, 


Day of the de- 
mile, 


ſhew a demiſe to be made by deed, though no leaſe ig 
actually made, as thus: For that whereas the ſaid John 
Beech, on the 2d day of February, in the year of our 
Lord 1796, at the pariſh of C. in the county aforeſaid, 
by his indenture ſealed with his ſeal, and to the court 
of our lord the king now here ſhewn, bearing date 
the day and year aforeſaid, had demiſed, &c. 

If it be of a manor, the deſcription of the premiſes 
is thus: ** Entered into the manor of F. in the (aid 
& county, with the rights, members, and appurte- 
* nances thereunto belonging, and into fifty meſſuages, 
« fifty cottages, fifty barns, fifty ſtables, two mills, 
fifty gardens, fifty orchards, 3000 acres of paſture 
& Jand, 3000 acres of meadow, 1000 acres of wood, 
« 500 acres of marſh land, 500 acres of furze and 
« heath, and common of paſture for all manner of 
« cattle, with the appurtenances, in the parith of F. 
« in the ſaid county.” If tenants in common are 
leſſors, there ought to be a different count on the de- 
miſe of each: for they cannot make a joint leaſe, 
2 Wilſ. 232. But in the caſe of joint-tenants, each 
may be ſaid to demiſe the whole. So of coparceners, 
Vide Bull. N P. 107. 

In this declaration the law requires, that the thing 
demanded ve ſo ſpecified, that the ſheriff may certainly 
know what to give the poſſeſſion of, if plaintiff ſhould 
recover; for it would be in vain if execution could 
not be had of the thing ſpecifically demanded. 2 Ld. 
Raym. 1470. 2 Str. 908. But ſuch a very exact de- 
ſcription is not equally neceflary in this action as in 2 
precipe : for in this action the plaintiff is to ſhew the 
ſheriff the premiſes, and take poſſeſſion at his peril of 
only what he has title to; f he takes more, the court 
will in a ſummary way ſet it right. 1 Burr. bag. 
Coffingham v. King. 


In what County to be brought, and of the Demiſe. 


It muſt be brought in that county where the lands 
lie, and the declaration muſt let forth the particular 
pariſh; and the day of the demiſe mult be laid after the 
title accrues, otherwiſe plaintiff will be nonſuited, and 


the plaintiff muſt lay the commencement of his ſuppaſed 
2 


FjJECTMENT. 


leaſe, to have been precedent to the ejeftment by the de- 
fendant. 1 Sid. 8. 2 New Abr. 171. 
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If the title of the leffor of plaintiff accrue in Zaſter t title accruein 
vacation, yet the plaintiff may deliver his eject ment as Eier vacation, 
of Eaſter term, and ſhall recover thereon, becauſe he 1 mas de- 


Nr 5 Y iver declaration 
makes up his iſſue, or takes judgment as of the next as ot Eaſter term. 


term, otherwiſe the act of the law which ſuppoſes the 
bill filed as of the firſt day of Eaſfer term, before a title 
accrued to plaintiff, would be an act ot injury to him, 
and delay his right; for a man ejected out of a leaſe 
made in term time, could not complain till term was 


over 2 Vent. 174. It muſt be brought within 20 T wenty years, 


years. 21 Fac. 1. c. 16. Sid. 432. A tenant at 
will is not a treſpaſſer, and if that tenancy be not de- 
termined betore the day of the demiſe laid in the de- 
claration, the plaintiff cannot recover. Goodtitle v. 
Herbert, 4 Term Rep. 680. 

ii there be ſeveral leſſors, and it is ſtated that they 
demiſed, you muſt ſhew ſuch a title in them, that they 
could demiſe the whole. Cro. 7ac. 166. 


Motion for Judgment. 


This motion ſhould be made the ſame term the no- 
tice to appear is, and an affidavit is to be made of the 
ſervice on the tenant or his wife, and indorſed, to move 
for judgment again}! the caſual ejefter ; fee to counſel 
for (his motion is 108. 6d, He may either move it in 
court, or ſign his name to it: If the former, it is 
handed to the clerk of the rules; if the latter, you take 


it to his office. 


Annex s war. 
rant or memo- 


rand um on 


28. 6d. ſtamp. 


In a town cauſe vou may move this the f day of Town cauſe. 


the term; but to have a plea, it muſt be moved betore 
the tour laſt days of the term ; if not, the tenant will 


have until two days before the efſoign-day to appear and 


plead, 


If it be a country cauſe, and the declaration be to Conntry cauſe, 


appear of AZichaelmas or Eaſter term, the motion muſt 
be made in the term the notice is to appear in, and the 
rule for judgment muſt be drawn up of that term, ace 
cording to tne new rule; pay rule 58. 6d. for every 
tenant after the firſt. The agent betore he makes his 
motion, keeps a copy of the declaration by him, in 
order to make up the iſſue, if it be required. 1 

. 
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The clerk of It is ordered, That the clerk of the rules of thi, 


the rules io kcep Court, ſhall for the future keep a book, in which ſhsl| 15 
eee be entered all the rules which from time to time ſha} EE ct 
out in eject». be delivered out in ejectment, inſtead of the preſent Ce 
ment. book, containing a lift of the ejectments moved; in © 
which book ſhall be mentioned the number of the entry, = th 

the county in which the premiſes lie, the names of the w. 

minal plaintiff, (the firſt leſſor of the plaintiff, with te 

words © and others,” if there be more than one,) ani 
alſo the name of the caſual ejector. de 
Rule for judg- And it is further ordered, That unlefs the rule ſot J ba 
ment to be ta= judgment be drawn up and taken away from the office . 2 
— ig of the clerk of the rules, within two days after the ud WE ** 

ays alter en 5 # s Y 
of the term the o the term in which the ejettment ſhall be moved, no rule 4 * 
Bd. ejectment is all be drawn up or entered in the book, nor ſhall 1 the 
4 moved. any proceedings be had in ſuch ejectment. R. A. * 
i 31 Geo. 3. It is now uſua} to beſpeak the rule on de. i 
1 livery over of the ejectment. 3 a0 

0 John Doe on the demiſe of J. P. plaintif, 
Il In the King's Bench, and * 
q Richard Doe defendant, WF . 
rf Aficavit ofthe A. B. of in the county of —maketh om WF , 
q ervice, and faith, that he this deponent did, on the dy WW © 
4 of laſt, perſonally ſerve J. B. tenant in po- 50 
4 ſeſſion of the premiſes in the declaration hereto an- * 
. nexed mentioned, with a true copy of the declaration WW = 
. and notice thereunder written, hereto annexed, and at = 
Wh the ſame time this deponent (read to him the nis 2 
2 thereunder written), or it may be, acquainted the fad *. 
J. B. of the intent and meaning of the ſaid declata- . Fg 
tion, and notice thereunder written, the 
| To be ſworn before a judge, if a town cauſe, and 2 g 
$41 commiſſioner, if in the country; engrofied on a treble i 
4 If the wife bd. If the wife was ſerved, then ſay, “ ſerved the or 
ferved, „ wife of J. B. the tenant in poſſeſſion of the premiſes at F. 
| & the diwelling- houſe of the ſaid J. B., ſituate at, XC: 13 
or at the place of reſidence of the ſaid J. B., fituate at, 58 
&c. (it being neceliary as well in a town cauſe, 3 na 

a country one). The affidavit muſt be poſitive that 
; the tenant is tenant in poſſeſſiom; for information, Ui 

belief, will not do in this cale. Barnard. 3 30. 429. 1 
Of Defedt in the Afidavit of Service. men 
It often happens that an affidavit of the ſervice of a1 WW _ 


* 1 ä f articulat 
ejectment is detective, ſuch as not ſtating the par = and 


notice 
e (aid 
[args 


8 
* 
„ 

9 4 
2 
_ 
* 
i 
-4 
a 
3 
L 
4 
= 
av 
3 | 
3 
5 
5 
L 4 
* 
- 
q 
„ 
3 
* 
- 
= 


Y 


— Oe 


K-» AE ome aa at i 2c 
R 


EjECTMENT. 


mode in which the party ſerved it, in that caſe the 
cuſtomary mode has been, when ſuch defects can be aſ- 
certained, to get a ſupplemental affidavit made, which 
take to the clerk of the rules, who will attend a judge 


' thereon, and obtain an order to draw up the rule. 


Of Fudgment for Non-appearance and Plea. 


The rule for judgment againſt the caſual ejector 
being drawn up, if the tenant does not file common 
bail, if by Bill, or if by original, enter his appearance, 
and plead within the time limited by the rule, (which 
in a town caule is 4 days excluſive after motion made, 
in a country cauſe 4 days excluſive of the laſt day of 
the iſſuable term,) for which plea ſearch at each of the 
judges chambers, who keep an ejectment book for 
that purpoſe, then enter on a double half-crown ſtampt 
paper, the memorandum (if by bill), if by original, 
« the declaration only, ſo far as the premiſes ; get a 
roll, enter the warrants of attorney thereon, as on other 
judgments, only ſay, in a plea of treſpaſs and eject- 
« nent, and on producing the rule tor judgment, 
the clerk of the judgments will ſign it, and in ſuch 
caſe, common bail muſt be filed for the caſual ejector, 
purſuant to R. M. 33 Car. 2. if by bill; if by original, 
there need no appearance, for the rule ſays common 
bail only; then ſue out a writ of poſſeſſion, pay fign- 
ing judgment 48. 2d. if on one demiſe, The judgment 
cannot be ſigned until the afternoon of the 5th day. 
Say. Rep. 303. Sunday, if the la day, is not reckon- 
ed, Ibia.; therefore judgment cannot be ſigned till 
the atternoon of Tueſday. 

Although judgment be ſigned, if no poſſeſſion is 
given or trial loſt, and there be merits ſworn to, it 
may be ſet aſide on payment of coſts, 1 Salk. 117, 
Str. 975. Dobbs v. Paſſer. The court ſaid great in- 
conveniencies may ariſe if we do not interfere, tim- 
der may be ſelled, Oc. and the C. P. make no differ- 
ence, 


Of amending Declaration. 


It was formerly held, that a declaration in eject- 
ment could not be altered or amended after once de- 
livered, in the moſt trivial matters; but it has ſince 
been held, that an ejectment is a mere fictitious action, 
and the demiſe mere matter of form, nor does it exiſt ; 

and 


149» 
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How to fizn 


judgment againk 


caſual ejector. 


If merits, may 
be ſet afidee 


Amending dev 


claration, 


Cow. $41, 
Doug. 703. 


3 Term Kep- 


* __— — ee — 
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EJECTMENT. 
and on application, the demiſe was ordered to be 


amended ; but this was to ſave the plaintiff from an to 
barred. by a fine, if he had been cblized to bring 2 Tu, 
new ejectment; 4 Burr. 2447. Dee v. Pilkirgtm; 
therefore as the demiſe may be altered, there can be da 
no doubt but that other parts leis material may alfg 
be amended, the action being invented under the con. 

trol of the court, for the advancement of juſtice and ( 

merely to try the right in gugſtian, 1 Burr. bbs. The 2d. 

term was amended without conſent from 5 to 19 all 
aj years. Str. 1272. Oates v. Shepherd. Vide 1211, the 
1 5 Med 2 43. [pa 
Fa Verdict. A verdict cures a defect in ſetting out the title, (fo 
| though it cannot cure a defective title. Stevens y, for 
Evans, 2 Burr. 1159. Vide 1152. 4 Burr. 244). clet 
4 The judges now amend declarations in ejectment, 8. 
4 in the demile, atter appearance, on a fummons for that kin 
4 purpoſe, Mid 
{ An ejectment is the mere creature of the court, and y 
1 open to every equitable regulation for expediting the tru land 
i Juſtice of the caſe. 2 Black. Rep. 940. 2. 
| IFhen to enter Appearance in Town. * 
10 Appearance in If the tenements lie in Lenden or Middleſex, and fend 
4 town, the notice in the declaration be to appear the firft day ſuit 
a, * of the term, the tenant has four days excluſiue of one day, char 
by - and including the other, to enter his appeatance next © © 
i after the motion; provided the motion be made befor: of ti 
bl the laſt four days of the end of the term; if moved atter, fort 
Et then until zwo days before the efſoign-day of the ſubſequent of t 
£ term. If the notice {thould ſo happen as to be made to upo 
by | appear generally of the term, then the tenant has the for 
1. whole term to appear in. _ 
| a 
| F in the Country, * 
In the country, If the tenements lie in any other county, the tenant to p 
has four days aſter the iſuable term, viz. Hilary ot age! 
Trinity (although it is moved in Eaſter or Michael. low: 

4 aas); or if it be in a county, as Cumberland, where the ſeph 
; aſſizes are held but once @ year, then four days next aftel be t 
the end of the term preceding the afſizes. It is ſaid that trial 
the tenant cannot appear atter the time allowed by the * 

4 


common rule for appearing is expired, Say. Rep. 151. 
but I have no doubt he may, any time before judgment gina 


ſigned. i 


EjecTMENT. 


If term ends on Wedneſday, tenant has all Afonday 
to appear in, and judgment cannot be figned until 
Jay afternoon. Say. Rep. 303. | 
3 be ſigned until the afternoon of the fifth 
day, Jbid. 
How to appear for the Tenant. 


Get a blank conſent rule from the ftationers, pay 
2d. fill it up in this manner (if you mean to defend for 
all the premiſes mentioned in the declaration), and 
the defendant's attorney only figns it, leaving a blank 
ſpace above for the plaintiff's attorney to do the like, 
(for this is an agreement entered into by the parties, 
for the rule itſelf,) which is afterwards drawn up by the 
clerk of the rules. 

Michaelmas term, in the 27th year of the reign of 
king George the third, Mansfield and Way. 
Middleſex, to wit. Doe, ex demiſe f {t is ordered, by the 
Staples, agaiaſt 4 OI conſent of the attornies 
qr 49ade, come of able A for both parties, that Jo. 
acres of furze and heath, in F. in /h Nix, who claims title 
the county of Miadicſea. to the tenements in quel= 
tion, be made defendant in the ſtead of the now de- 
fendant Richard Roe, and do forthwith appear at the 
ſuit of the plaintiff, and file * common bail, (if the de- 
claration be by oiginal, leave out the words, and file 
„ common bail, ) and receive a declaration in an action 
of treipals and ejectment for the premiſes in queſtion, and 
forthwith p ead thereto, not guilty ; and upon the trial 


How to appear 
for tenant. 


Common con- 
ſent rule. 


of the iſſue, confels leaſe, entry, and ouſter, and inſiſt - 


upon the title only; otherwite Jet judgment be entered 
for the plaintiff, againſt the now defendant Richard 
Ree, by default; and if upon the trial of the iſſue, the 
ſaid Jeſeph Nix thall not confeſs leaſe, entry, and 
ouiter, whereby the plaintiff ſhall not be able further 
to proſecute © his bill” (if by original, ſay & his writ” ) 
againſt the ſaid Jeſeph Nix, then no coſts ſhall be al- 
lowed for not proſecuting the ſame ; but the ſaid Jo- 
{epb Nix ſhall pay coſts to the plaintiff in that caſe, to 
be taxed: And it is further ordered, that if upon the 
trial of the ſaid ifſue, a verdict ſhall be given tor the 
laid Joſeph Nix, or it ſhall happen that the plaintiff 
Mall not further proſecute his ſa1d ** 3111,” (if by ori- 
final, ay writ,” ) for any other cauſe than for not 
confeiling leaſe, entry, and ouſter, then the leflor of 

the 
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Explanation of 
the conſent rule. 


Tenants muſt 
give notice t9 
their landlords. 


Tenant to a 
mMmorigagturs 


When rule filled 
up, annex it to 
plea, if it be dy 
dill, fle com- 
Mon dail. 


The clerk of 
dails marks the 
rule by conſent 
before plea fi ed. 


If it be by ori- 
ginal, 


EJECTMENT. 


the plaintiff ſhall pay to the ſaid Joſeph Nix colts in 
that behalf to be adjudged. 
R. G. attorney for defendant, 

N. B. This rule will do for à country cauſe. 

This rule confeſſes the leaſe ſuppoſed to be made ty 
the plaintiff. as ſtated in the declaration, his entry in 
conſequence, and the defendant's ouſter of him ; there. 
fore the trial now ſtands upon the merits of the ti 
only; and the original declaration is now altered þ 
inferting eſeph Nix, the real defendant, inſtead of Ri. 
chard Roe, the caſual ejector. 

If a man is ſeized in fee of the premiſes in queſtion, 
and they are in his own occupation, he enters into the 
common conſent rule only, and not as landlord, 

By 11 Geo. 2. c. 19. / 12. Tenants are obliged 
& to give notice to their landlords of a declaration 
© in ejectment being delivered, under pain of forfeit- 
« ing three years improved or rack-rent of the pre. 
« miſes held by the tenant.” 

A tenant to a mortgagor who does not give him 
notice of an ejectment brought by the mortgagee, to 
enforce an attornment, is not liable to the penalties 
of 11 Geo. 2. c. 19. /. 12. for ſecreting ejectmenis, 
Buckley v. Buckley, 1 Term Rep. 647. 

It extends to caſes only where ejectments were 
brought, which were inconſiſtent with the landlord's 
title. id. It appeared that the ejectment was brought 
for the purpoſe of compelling the tenant to attorn to 
the mortgagee, which the act expreſsly permitted him 
to do. 

When the rule is filled up and ſigned, annex to it 
the plea of the general iſſue of not guilty; and if the 
declaration be by bill, file common bail, and deliver a 
memorandum or warrant at ſame time on a 28. 6d. 
ſtamp. : 

| The clerk of the common bails (if by bill) marks 
the rule by conſent, then take rule and plea to one of 
the judges' chambers, leave ſame, pay 2s. filing com- 
mon bail in term, 1+. 2d. in vacation 4d. more. 

If the declaration be by original, then take the rule 
and plea with the memorandum to the filacer, with 2 
note of appearance, thus, on plain paper : © Mididt- 
« ſex, (ſs) Appearance for Joſe ph Nix, at the ſuit of 
John Doe on the demiſe of Edward Stop es;“ he will 


. . z 
ſign the rule, and write on it, © Appearance a 
pal 


EjecrmenT. 591 


Sin pay 28. 6d. take ſame to one of_the judges' chambers, 
WW leave it, and pay 28. : 

ant, Michaelmas term, in the 37th year of the reign of 
Liog George the third. = Mansfield and Way. 

eto Y Nix ats Doe. a And the ſaid Joſeph Nix, by 7. 7. Plea of not 

Yin e An. ot Staplu. his attorney, comes and defends the guilty» 

ere. WE force and injury, when, Sc. and ſays, that he is not 

tit WE guilty of the treſpaſs and ejectment above laid to his 

| by ; charge, in manner and form as the ſaid 7h Doe hath 

'R. WE: 2bove thereof complained againſt him; and of this he 
puts bimſelf upon the country, Oc. 

ans How to appear for Part. 


If there be ſeveral perſons who claim title, the rule 
liged 3 may be drawn generally or particularly ; generally, as 
ation WWF that F. S. who claims title to the premiſes in queſtion 
fei E fhould be admitted for ſuch meſſuages; and this puts 
res a neceſſity on the plaintiff, to diftinguiſh by proof, 

E what tenements are in each tenant's poſſeſſion, other- 


him # wile he can have no verdict. But if the rule be drawn 
e, 0 WR /pecially, that ſuperſedes the neceſſity of proot that the 
altes WF lands are in his poſſeſſion. Buller 95. 
ents, WF By rule T. 15 Car. 2. It is ordered, that in every In «<je&menc 
| ation of treſpaſs and cjectment, where the defendant, defendaat's ate 
were WF by the rule of the court, ſhall confeſs leaſe, entry, and 3 
lords . ouſter, for ſo much of the premiſes in the declaration ney notice of the 
ought WF mcrtioned, as are in the poſſeſſion of the ſaid defend. tenements he de. 
n % BE ant, or his under-tenants, the attorney for ſuch de- a. 
J bim ſendant ſhall immediately deliver to the plaintiff's at- 
WE torney, a certain note in writing of the tenements ſo 
to it deing in the poſſeſſion of the faid defendant, or his un- 
if the der- tenants. 
vera BF This mode is not now adopted, but inſtead there- 
s. Gd. WWF of the ſes defended is inſerted in the margi des 
premiſes efen for, l margin mode, 
1 | of the rule, and at the end thereof ſay, part of the 
mar 


premiſes mentioned in the declaration ; which makes the 
ane of | rule drawn up ſpecial. But till the old mode may be 
com- adhered to, by giving a particular notice what you de- 
tend for to plaintiff's attorney. But the other way 


e rule laves the proof of ſuch notice at the trial. 

with 2 When the appearance is for part, the plaintiff hav- 
al- i j | 

ſid ing obtained the rule for judgment againſt the caſual 

fuit of WW <jector, may ſign his judgment for the refidue agaiuſt 

he wil | The Caſual ejector. 


ter ed, 5 | Of 
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Of Appearance by the Landlord. 


Landlord em- As the tenant in poſſeſſion of the premiſes cannot hs 
powered to me compelled to appear and enter into the common rule tg 
5 become defendant inſſead of the caſual ejector, fo nei. 

; ther could the /andlord alone, and without joining the 
tenant, enter into ſuch rule, and be made ſole defend. 
ant, whereby great inconveniencies happened through 
the obſtinacy of tenants; it is therefore provided þ 
flat. 11 Geo. 2. c. 19. that if the tenant ſhall refuſe y 
appear. judgment all be figned againſi the caſual ejeclir 
for want thereof ; but if the landlord of any part of thi 
land, & ſhall defire to appear by himjelf, and conſent ty 
enter into the like rule that the tenant, in caſe he had 
peared, ought to have done, then the court ſhall permit 
ſuch landlord fo to do, and order a flay of execution upon 
fjuch judgment againſt the caſual ejettor, until they ſpall 
further order therein. 

By this ſtatute it is provided, that the landlord may 
make himſelt a defendant, though the tenant retuſes to 
appear; and though judgment is ſigned againſt the ca» 
ſua] ejector, the court will order a ſtay of execution, 
until they make a further order. 

RL MY The landlord appeared without the tenant, and after 
out vis tenants, 2 Verdict for the plaintiff, he brought a writ of error, 
may bring error, upon which the plaintiff moved to take out execution; 
which the court refuled to grant; for though it is 
left to their diſcretion, yet that can be oaly a legal 
one. The act intended to put the landlord in the 
place of the tenant, that he ſhould not be ſtripped of 
his poſſeſſion, by any act of the tenant, and it ought 
to be conſidered as if the tenant had brought error, 
which would undoubtedly be a ſuperſedeas. | his 
court cannot take upan them to judge, whether there 
is error in the proceedings or not. Jones v. Ediuardi, 
Str. 1241. 


Conſtruct ion of 
the act. 


A landlord mide 


. t judgment be againſt the landlord, and the plain- 


againſt caſual tiff move tor leave to take execution againſt the caſual 
ejector after ver- ejector, if the landlord bring error, the day for ſhew« 
eee, ing caule againſt this rule, is the proper time for lo 
then ſhe w cauſe. doing, and he may ſhew the writ of error for cauſe; 
| other wile the rule will be abſolute, and he cannot open 


the matter again. George v. Wiſdom, 2 Burr. 757. 
Wis 


very 
himſ 
not ? 


prov! 
charg 
1 he 
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o are conſidered as Landlords. 


In ejectment for a chapel, the parſon can only de- 
fend for a right to enter and perform divine ſervice, 


ei Str. 914. Notwithſtanding 1 Salt. 250. No man is 
the to be admitted tenant or defendant in ejectment by the 
nd. common rule, unleſs he hath been iz po//eſſion or re- 
zh ceived rent, and not a mere ſtranger. Lord Holt. 
by Comb. 209. ; 
F* If ejectment is brought by one claiming as heir of a Heir and lords 
Aer copyhold, and the lord of a manor, who claims by 
the eſcheat, pro defectu heredis, applies to be admitted to 
t ty defend with the tenant in poſſeſſion, or alone; the 
aþ- court will direct the lord to bring ejectment againſt the 
mit heir, and the heir to be admitted to defend with te- 
upon nant, or alone ; if the Jord refuſes, they will diſcharge 
ſhall his rule to be admitted; if the heir refuſes, they will 

admit the lord to defend, Fairclaim v. Shamtitle, 
may | 3 Burr. 1290. 
$ to He who claims title ſhall be joined as a defendant, 
though plaintiff oppoſes it; 1 Salk. 256. ; though 
tion, ſhe is wiſe to the leſſor; 257. | 

Rule why ceſtui que tru/t (ſhould not be admitted to Ceftui que trug, 
after defend, was oppoſed, on a ground that they had never 
rot, been in paſſeſſion, and could not be conſidered as land- 
ion; lords. Lord Kenyon If the perſon requiring to be 
it is made a deter:daat under the act had ſtood in the ſitu- 
legal ation of immediate heir to the perſon 44ſt ſeiſed, or had 
1 the been in the relation of remainder- man under the ſame 
ed of tile as the orig nal landlord, I am of opinion, he 
zupht might have been permitted to defend as a landlord, by 
error, virtue of che directions of the ſtatute; but here the 
This very queſtion in diſpute between the adverie party and 
there himſe fs, whether he is entitled to be a landlord or 
yards, not? and therefore we are not authoriſed to extend the 

proviſo of the ſtatute in ſuch a caſe as this. Rule di- 
plain» charged. Lovelocłk v. Dancajter, 3 Term Rep. 783. 
caſual The teporter has taken it, that the deviſees ap; lied, 
ſhews but he corrects it in 4 Term Rep. 122., and ſays the 
for ſo gui que truft. N 
auſe; „lac court permitted an Heir, who had never been Heis 
t open in polleſllon, to come in and defend the ejectment: 
$7» 1 perſon who wiſhes to deſend be neither tenant nor aQuz! 

b or, but hat ſome intereſt to ſuſtain, he meſt moye the court on an 


aRcavit of tht act te be made defendant, 7 363. 
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i. 
2 


De viſee in truſt . 


Mortgapre out 
of polleſſion. 


Comb. 399. 


Reverſoner, 


At the trial, the 


Jandiord muſt 


EJjEcTMENT. 


the father under whom he claimed died juſt aft 
having firſt obtained a ſimilar rule. Doe dem. Thiftle 
waite v. Roe, 4 Term Rep. 122. An affidavit mult be 
made to ground this motion. 

J. E. Waight, deviſee in truſt, was admitted to de. 
fend as landlord, Motion was made to diſcharge that 
rule. Lord Kenyen aſked the counſel for the rule, 
Whether he would conſent to try it in an iſſue, *. 
&« vi ſavit vel non; and on his refuſal, diſcharged 
the rule. Lovelock v. Dencaſter, 4 Term Rep. 122. 

Mr. Serj. Runnington ſays, that when a perſon applies 
to be made deiendant in the room of the tenant, it is 
not neceſſary that he ſhould be the au landlord; it is 
ſufficient if he hive an intereſt only in the lands: it 
ſhould ſcem, therefore, that a mortgagee who ts out of j1ſ. 
ſeſſion, may be admitted to defend on the tenant's e- 
tulal; and be cites Comb. 332. 3 Burr. 1299. lf the 
mortgagee was in poſſe//ion, I ſhould have no doubt, 
but J doubt as to the other. Runn. Zject. 181. 

Lord Bath, the reverſianer, was admitted a co-de- 
fendant with the tenant, Comb. 339. 


How to appear for Landlord. 


Give brief to counſel for him to move that the land- 
lord may be made defendant with the tenant ; if he c. 
pears, and if the tenant daes not appear, then that be may 
appear by himſelf, and enter into the common rule, and 
defend his title. When the landlord defires to be made 
a party to defend the title of the land in queſtion, to- 
gether with the tenant in poſſeſſion, the court will 
grant it, ſo that he will enter into the rule to confels 
leaſe, entry, and ouſter, 

N. Z. This is done by a counſel's hand, for the land 
lord in poſſeſſion without any affidavit, fee 108. 6d. 
draw up the rule at the clerk of the rules, pay 8s. bd. 
make a copy, and annex it to the plea; add alſo the 
common conſent rule thereto, in which inſert the Jand- 
lord's name as defendant, (and if he appear with the 
tenant, his as muſt be inſerted) ; file appearance, of 
common bail, as the action is, with the memorandum 
on a 28. 6d. ſtamp, and leave plea at the judge's 
chambers, with the copy of the rules annexed. 

At the trial the landlord muſt confels Jeaſe, ent!) 
and ouſter, and inſiſt only upon the title; and if res 
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EJEcTMENT. 


then the plaintiff is nonſuited, and judgment after- 
wards is to be entered againſt the caſual ejector by 
default. Sty. Pratt. Reg. 442. 

It is neceflary to prove the defendant or his tenant 
in poſſeſſion of the premiſes ; for the rule is, that the 
landlord ſhall defend for the premiſes only whereof his 
tenants ate in poſſeſſion, and the party does not admit 
himſelf to be landlord of any premiſes which the plain- 
tiff may make title to, but of ſuch only as were in 
poſſeſſion of thoſe tenants. Smith v. Mann, 1 Will. 
220. 

If a verdict be for the plaintiff againſt the landlord, 
he muſt move the court for liberty to take out execu- 


tion, on production of the paſſea—an office copy of 


the landlord's rule, as alſo the conſent rule; which is 
a rule to ſhew cauſe, and this is the proper time for 
the landlord to reſiſt the plaintiff taking out execution 
and obtaining poſſeſſion; if he brings error, he muſt 
then ſhew that for cauſe. Edwards v. Edwards, 2 Burr. 
757. If he ſuffer the rule to be made abſolute, the 
plaintiff may ſue out execution (although error be ſued 
out and allowed, if it is not ſhewn for cauſe). George 
v. Wiſdom, Ibid. 756. Barnes 182. 

If a judgment be ſigned againſt caſual ejector, the 
landlord may move to ſet it aſide on the ground of his 
tenants not having given him notice. And the court 
will make ſuch a rule on the ground that the poſſeſ- 
lion ought not to be changed where there had been 
no trial or opportunity of trying, though the obtain- 
ing the judgment might be owing to the detault, or 
even treachery of the defendant's own tenant, But if 
the plaintiff had not been guilty of any colluſion with 
the tenant, they thought it reaſonable that the tenant, 
who was the perſon guilty, ſhould pay the colts. Doe 
ex dem. Troughton v. Roe, 4 Burr. 1996. 


How to proceed after Plea filed. 


When the time for appearance is out, ſearch at the 
judge's chambers for plea and conſent rule as before, 
teke them and give receipt in the book, and if you 
mean to go to trial (firſt ſign the name of the plain- 
tif's attorney to the conſent rule), take ſame to the 
clerk of the rules, who will keep and file it, giving 
the rule itſelf on ſtamp, pay him 10s. and 6d. for 
every name after the firſt; and when the iſſue is de- 

Qq 2 livered, 
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When landlord 
s made detend- 
ant, plaintiff 
muß prove his 
(ihe defendant's) 
— in poſeſ- 


On. 


If verdiRt for 
plaintiff. 


Judgment againſt 
caſual ejector 

ſet aſiue, land- 
lord having no 
notice of / ject. 
ment from his 
tenant, 


When time fot 
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ceed. 


A copy of con- 
ſent rule is to be 
annexed to iſſue. 
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Ive by bill, 
what term to be 
made cf, 


ITue by original, 


Notice of trial, 


Tufant plaintiff, 
muft name a 
guardian. 


er of the 
plaintitt muſt 
vel. carity fer 
coſts. 


Record, 


EJECTMENT. 


liverid, a copy of that rule is annexed on plain paper, for 
which you charge nothing. | 

If the deciaration be by Bill, then make up the iſſue, 
with a memorandum of the term the plea is of, inſert. 
ing the real defendant's name, inſtead of Richard Ras, 
the caſual ejector. The memorandum of the iſſue 
will be the ſame as under title Iſue, only ſay, © of 4 
plea of treſpaſs and ejectment.“ 

If it is by original, make iſſue of the ſame term with 
the plea, but no memorandum. You begin with the 
declaration, then add plea and join iſſue. 

The ſame time is allowed for notice of trial in 
ejectment, as in other cafes, both in zowwn and country, 


Of Infant Leſſor. 


If the leſſor of the plaintiff is an infant, after the 
plea is filed, you may have a ſummons “ to fhew cauſe 
« why further proceedings ſhall not be flaid until a f 2 
« ficient guardian is appointed for the leſſor of the plain- 
& tig who will undertake to pay the defendant ſuch cls 
& as may be adjudged to him.” And an order will be 
granted, although there is a real plaintiff named. 
You petition in the fame manner to appoint a guar- 
dian, as under title 1nfants, and the guardian en- 
ters into the common rule, and employs an attorney 


for that purpote. 
Of Security for the Coſls. 
Proceedings were Raid till the leſſor of the plaintiff 


ſhould give fecurity for colts, his reſidence being in 


Ireland, though this ejectment was brought under the 
direction of the court of Chancery, and 4ol. ſecurity 
had been already given there. 2 Burr. 1177, Doe v. 
Fulford. 

Where there has been a former ejectment, the rule 
is, to ſtay the proceedings in the ſecond ejectment 
till the coſts of the former are paid, and not till ſecu- 
rity is given for the coſts of the ſecond, Doe e 
dem. Selby v. Alflon, Bart. 1 Term Rep. 491. Per 


Buller J. Jide for more, p. 193. 
Of making up the Record. 
The record in ejectment is made up in the ſame 
manner as others, with two placitat of the term the 


illue is delivered, only ſay, © in 4 plea of treſpaſs and 
| „ eje@menis . 


EjJECTMENT. 


*« ,j-ment.” After trial if the plaintiff obtains a ver- 
dict, give a rule for judgment, and tax the coſts as in 
other caſes, | 

On a ſpecial verdict it ought to appear, that the 
leſſor of the plaintiff might enter at the time he brought 
the ejectment. 1 Burr. 60. 

f judgment in ejectment be ſig ned in a country cauſe 
for want of a plea, but no poſſeſſion delivered, a judge 
in his chamber, at any time before the aſſizes, may 
compel the plaintiff to accept a plea, or ſtay the fur- 
ther proceeding ; but if poſſciſion be delivered, he is 
without remedy. 1 Salk. 577. Anon. Per Holt. 

If the plaintiff proves his pedigree and itops, and 
the defendant ſets up a new caſe, which the plaintiff 
anſwers by evidence, which uftimately goes to the 
jury, the defendant ſhall have the general reply, Goods 
title dem. Kivett v. Brahamy 4 Term Kep. 497. 


Judgments in Ejectment. 


And the ſaid Richard, by S. U. his attorney, comes 
and defends the force and injury, when, Sc. and ſays 
nothing in bar or precluſion of the ſaid action of the 
ſaid John Doe, but makes default, by which the ſaid 
John Doe remains therein undefended againſt the ſaid 
Richard Rae; therefore it is conſidered that the (aid 
John recover againſt the ſaid Richard, his ſaid term 
yet to come, of and in the tenements aforeſgid, with 
the appurtenances; and upon this the ſaid Fohn freely 
here in court remits to the ſaid Richard all ſuch da- 
mages, colts, and charges, as he the (ſaid John hath 
ſuſtained by occaſion of the treſpaſs and ejectment 
zforeſaid ; therefore the ſaid Richerd is free from thoſe 
damages, coſts, and charges, Sc.; and upon this the 
ſaid John prays the writ of the lo:d the king, to be 
directed to the ſheriff of the county aforeſaid, to cauſe 
him to have poſſeſſion of his ſaid term yet to come, of 
and in the tenements aforeſaid, with the appurte- 
nances; and it is granted to him, returnable on 

next after (if by original, on 
whereſoever), Sc. 

At which day, before our ſaid lord the king at Veſ- 
mnfter, come the parties aforeſaid, by their attornies 
aforeſaid; and upon this the premiſes being ſeen and 
fully underitood by the court here, it is confidered, 


Qq 3 — that 
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Hah. fac. poſſeſ. 


Jodament in 
eſectment after 
defendant has 
withdrawn his 
plea and coſts 
taxed, and alſo 
jor the poſi: flion. 


Judgment ſigned 
—— day of 
—ä—— 1796. 


EjecTMENT. 


that the ſaid 7obn recover againſt the faid A his term 
aforeſaid yet to come, of and in the tenements aforeſaid, 
with the appurtenances, and his damages aforeſaid 
aſſeſſed by the ſaid jury in form aforeſaid, and alſa 
gol. by the court of our lord the king now here ad. 
judged of increaſe to the ſaid hn by his aſſent, which 
damages amount in the whole to gol. 1s. ; and that the 
ſaid A. be taken, &c. And upon this the ſaid 7% 
Doe prays the writ of our ſaid lord the king, to be di- 
rected to the ſheriff of the county aforeſaid, to cauſe 
him to have his poſſeſſion of his ſaid term yet to come, 
of and in the tenements aforeſaid, with the appurte. 
nances ; and it is granted to him, returnable, &. 
Enter on the roll as far as to the end of the iſſue, 
then ſay, At which day before our lord the king at 
Meſiminſter, came the parties aforeſaid by their attor- 
nies aforeſaid, and the ſheriff did not fend the aid 
writ, nor did he do any thing thereupon ; and here. 
upon the ſaid C. D. by his faid attorney, comes and 
relinquiſhes his averment by him in pleading above 
pretended, and ſays, that he cannot deny the ſaid ac- 
tion of the ſaid John, nor but that he the ſaid C. is 
guilty of the treſpaſs and ejectment aforeſaid, in man- 
ner and form as the ſaid Jahn hath above thereof com- 
plained againſt him; and the ſaid h further faith 
and acknowledges, that he hath ſuttained damages, 
by reaſon of the treſpaſs and ejectment aforeſaid, be- 
ſides his coſts and charges by him laid out about his 
ſuit in this behalf to 1s. and no mare; and becauſe 
the ſaid C. doth not deny the ſame, but admits the al- 
legation to be true, the ſaid Fohn prays judgment, 
and his damages fo acknowledged in form aforeſaid, 
together with his coſts and charges aforeſaid, may be 
adjudged to him, &c. Therefore it is conſidered, 
That the ſaid John recover againſt the ſaid C. his 
term afoteſaid, yet to come of and in the tenements 
aforeſaid, with the appurtenances, and the ſaid 18. da- 
mages in form aforeiaid acknowledged, and allo 7]. 
10s. for his colts and charges by him laid out and ex- 
pended about his ſuit in this behalf, to the ſaid John 
by his allent, by the court of our ſaid lord the king 


now here, adjudged ; which ſaid damages, coſts, ard 


charges, in the whole, amount to 71. 11S.; and that 
the ſaid C. be taken, Sc. And the ſaid John prays 


the writ of our ſaid lord the king, to cauſe him to 
ave 


EjecTMENT. 


have his poſſeſſion of the term aforeſaid, yet to come 
of and in the tenements aforeſaid, with the appurte- 
nances, and it is granted to him returnable on, Cc. 


How to proceed if there be a Nonſuit or a Verdict. 


If the def-ndant will not appear at trial, and confeſs 
Jeaſe, entry, and ouſter, the practice is to call the de- 
fendant and his attorney, if he be within the rule, and 
on his non-appearance, or on refuſal to comply with 
the rule, to call the plaintiff and nonſuit him; then, 
at the »laintifF's inſtance, the cauſe of the nonſuit is 
indorſed on the poſtea, which entitles the plaintiff to 
judgment againſt the caſual gjefor, when the peſſea 
is returned into court. Salk. 259. 

If there are ſeveral detendants for the ſame pre- 
miſes, and ſome appear and confeſs, but others do 
not, che practice is to proceed againſt thoſe who do 
appear, and enter a verdict for the reſt; but then the 
cauſe of that verdict is indorſed on the paſſea, which, 
as to them, entitles the plaintiff to judgment againſt 
the caſual ejector. Lord Raym. 720. 

Where a verdict ſhall be given for the defendant, 
or the plaintiff ſhall be nonſuited for any other cauſe 
than for the defendant's not confeſſing leaſe, entry, 
and ouſter, the defendant muſt proceed to tax his 
coſts on the potea, as in other actions, and ſue out a ca. 
ſa. againſt the plaintiff ;z and if upon ſhewing the writ 
under ſeal to the leflor of the plaintiff, and ſerving 
bim with a copy of the rule by conſent, and demand- 
ing the coſts, the leſſor of the plaintiff does not pay 
the coſts, the court will grant an attachment againſt 
him, on affidavit of the facts, 

If the plaintiff is nonſuited for want of confeſſing 
laſe, entry, and ouſter, ſign judgment againſt the caiual 
ejector, as if no appearance was entered, upon a dou- 

le balf-crown ſtampt paper, producing to the clerk 
the rule for judgment. On the return-day of the 
aflringas, take the record and conſent rule, with the 
judgment paper, to the maſter, and he will tax the 
colts on the conſent rule; make a copy of the ſame 
ſerve defendant therewith, and demand the colts ; 
which, if not paid to the leſſor of the plaintiff, he may, 
on affidavit thereof, move for an attachment. There 
is no occaſion to ſtamp the rule with a double half- 

cron, nor the pr. Shew the original rule. 
= & Formerly, 
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New trial, 
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defect in the 
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Execution muſt 
be taken out 
according to 
right. 


If verdict for 
plaintiff, may 
have ca, fa. or 
fi. fa. for coſts, 


If leilor dies. 


Two defendente, 
and oac dies, 


EJEcTMENT. 


Formerly, after a nonſuit at the aſſizes, for want of 
confeſling of leaſe, entry, and ouſter, the plaintiff's 
attorney immediately ſigned his judgment and made out 
a writ of poſſeſſion : but the practice is ſince altered, 
ſo that now it cannot be done, until after the poſe 
comes in at the day in bank. Styles 442. 

- T he court held that after a nonſuit for want of de. 
fendant's confeſſing leaſe, entry, and ouſter, the writ 
of poſſeſſion cannot be taken out, till after the pft 
comes in on the day in bank. Doe v Copeland, 2 Term 
Rep. 780. The Common Pleas determined otherwiſe, 
but Lord Kenyon ſaid, that would not alter the mode 
of proceeding in this court, and he thought this the 
beſt way: and this is the law, for until the pofteg is 
returned into court, it does not 2ppear that the de- 
fendant has not complied with the rule, which is a 
warrant for the officer to ſign judgment againſt the 
caſual ejector. Vide Salk, 259. Turner v. Barnaly, 
exattly as this is. 

It the pleintiff is nonſuited, he may pay the coſts to 
which of the detendants he pleaſes, Str. 576, 

A new trial may, upon proper grounds, be granted 
in ejectment, as well as in other caſes. 4 Burr. 2224. 
Goodtitle v. Clayton. | 

A verdict cures a dufect in ſetting out the title, 
though ic cannot cure a detective title. 2 Bur, 
1162. The pleadings were intitled, H. 1 Gee. 3. 
the leaſe ſaid to be made 33d year of ſa: king, to 
hold from the quarter-day then laſt paſt ; verdict was 
confirmed, as being a mere miſtake of te clerk. Ibid, 

Execution miſt be taxen out according to what in 
right and juitice is rca};y recovered, and cannot be 
taken out for more; for the judgment is not to be for 
a moiety only, it muſt be that he recover his term, 
1 Burr. 366. 

It tliere be a verdict for the plaintiff, he may have a 
ca. fa. or fi. fa tor the colts, and a writ of hab. fac. 


poſ. atterwarus, or a writ of poſſeſſion and fi. fa. toge- 
ther in one Writ. 

It leſſor ot plaintiff dies before iſſue joined, and 
before the aflizes, and plaintiff is nontuited for want 
of coitefling of leaſe, c. executor of leſſor ſhall not 
have cults, 2 ilſ. 7 

If n ejedment ag inſt two, one dies after iſſue, but 
before trial, the death muit be ſuggeſted on the _ 

| ail 


EJECTMENT. 


and it muſt be awarded, that proceedings ſtay againſt 
the deceaſed, but no need of guod quer. nil capiat ; and 
judgment muſt be, not for a moiety, but that plaintiff 
recover his term; but he muſt take execution for no 
more than he hath a right to recover. 1 Burr. 362. 


Far v. Denn. 
If !eifor of plaintiff dies, this cannot be pleaded 


uis darigir cont. becauſe the right is ſuppoſed in the 
ſſee. Hob. 5. 


Of the Mrit of Poſſeſſion. 

In real afticns, where the treehold is recovered, the 
demandant has execution, by the writ of habere facias 
foiſmam z in ejedtment, therefore, it is but juſt, that a 
ſimilar remedy ſhall be permitted to the plaintiff, who, 


Leſſor dies. 


as he now has judgment to recover the poſſeſſion of 


the land, may put the ſentence of the jaw in execution 
by victue of a writ of habere facias paſſeſſianem, direCt- 
ing the ſheriff to give actual poſſeſſion to the plaintiff 
of the land recovered. The mode of executing this 
writ is in my Office of Sheriff, p. 177. 

It may be ſued out though the leffor of the plaintiff 
be dead, if teſted the /a/? day of the preceding term. 
Die dem. Beyer v. Roe, 4 Burr. 1970. Ihe legal re- 
lation to the day of the teſte is proper to be fupported 
in maintenance of a writ of poſſeſſion on a judgment 
in ejectment. Ibid. 

George the third, &c, to the ſheriff of Middleſex, 
greeting: Whereas John Doe, lately in our court, 
before us at 7etminſter, by bill without our writ, 
and by the judgment of the ſaid court, recovered againſt 
Richard Rog his term yet to come, of and in one meſ- 
ſuage, Sc. (here deſcribe the parcels as in the ejeftment 
exactiy ), witn the appurtenances, fituate, lying, and 
being in in your county, which Jahn 
Charies, on the 2d day of April, in the thirty-ſixth 
Year o our reign demiſed to the ſaid Jahn, for a term 
of years nch 1s not yet expired, to hold from the 
It day of April then laft paſt, unto the full end 
and term of ave years from thence next enſuing, 
and fully to be complete and ended; by virtue of 
which demiſe the ſaid John Doe entered upon the ſame 
tenements, with the «PpuUttenances, and was poſſeſſed 
thercof, und the ſaid Richard atterwards to wit, on the 
fame 2d day of April, in the thirty- ſixth year aforeſaid, 

5 with 


A writ of poſ- 
ſeſſion by bill. 


2 If by original, 
leave out the 
words „ hill 
«© without.“ 


N. B. To be 
ingrofled on a 
45. 6d. ſtamped 
parchment, pay 
ſigning with 
Meſſrs. Provoſt 
and Webb, 1s. 
8d. ſeal 7d.; a 
r@cipe is neceſ- 
ſary. 
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with force and arms entered into the ſaid tenements, 
with the appurtenances, and then and there ejected, 


drove out, and removed him the ſaid Fohn Doe rom 4 

his ſaid farm, his ſaid term then and there not bein wp 

expired, and him the ſaid John hath withheld from his Ve 

poſſeſſion thereof, and ſtill doth withhold, whereof the 10 

laid Richard is convicted, as appears to us of record: 85 

Therefore we command you, that, without delay, you th 

cauſe the ſaid John Doe to have his pofleifion of his * 

= Tf by origins), term aforeſaid yet to come, of and in the tenemeits pa 
hy on the aforeſaid, with the appurtenances, and in what manner 10 
M morrow of All you ſhall have executed this our writ, make appear to co 

Souls, u hete- . 

| « ever we ſhall US at Vęfiminſter, on Monday next after the morrow = 
then bem of All Souls*; and have there then this writ, Wu. ag 
| £ England. neſs, Sc. b Fi 
Writ of pc George, &c. (to the end of the hab. fac. paſſ. as far as th 
hon, and 5. ia» yeturn day), then ſay, We alſo command you, that of vo 
1 the goods and chattels of the ſajd C. D. in your baili- in 
wick, you cauſe to be made and levied 261. which the $a 

faid John Doe lately in our ſaid court before us at AH. * 

minſler, by bill without our writ, and by the judgment Fi; 

of the fame court, recovered againſt the ſaid C. D. tor pat 

his faid damages which he had ſuſtained, as well by fol 

reaſon of the treſpaſs and ejectment aforefaid, as for fic 

his coſts and charges by him about his ſuit in that be- the 

half expended, adjudged to the ſaid John Doe according {aid 

to the form of the itatute in that caſe made and provided, to 

whereof the ſaid C. D. is convicted, as alſo appears to thi; 

us of record; and have you the ſaid monies before us wit 

at Wiftminfler on the ſaid next after to Sai 

render to the ſaid John Doe for his damages, coſts, and toe 

charges aforeſaid; and have there then this writ. ſaid 

Witneſs, Sc. N. B. This writ is to be ſigned and whi 

ſealed, a precipe is made for the office. the 
The ſheriff grants a warrant on this writ; pay farn 
28. 4d. and he will put the leſſor of the plaintiff in poſ- poff 

icon One who recovers land part of a highway, faid 

muſt recover it ſubject to the eaſement, and the ſheriff foes 
mult deliver poſſeſſion ſubject to it. 1 Burr. 133. the 

Writ of pot- Ge-rge, &c. To the ſheriff of Middleſex, greeting: pet 
leon ont Whereas A. A. lately in our court betore us at Wiſt- wit! 
leversl demiles : Ie 
by bill, b The plaintiff may, in caſe he does not effeQually get poſſeſſion on the 
firſi writ, have an alias, but both writs ſhould be, (in caſe there be- nec el- e! 

ß ty) awarded on the roll and filed ; and there mult be a ſuggeſtion on the you 
roll that the ſheriff did not ſend the firſt writ, nor did be do any thing 1 


thercon; nor can the ſecond writ iſſue, till the firſt is returnadle, 
Fam. 28 * * 
minſler, 


LS —_— WW _— ww * 
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EJECTMENT. 


minſter, by bill without our writ, and by the judgment of 
the ſaid court, recovered againſt R. R. his term yet to 
come, of and in five meſſuages, and one acre of land, 
with the appurtenances, in the pariſh of Saint Luke in 
your county, which J. H. on the firſt day of Oelober 
in the thirty-{ixth year of our reign, at the pariſh of 
$:int Luke aforeſaid, demiſed to the ſaid 4. To hold 
the ſame, with the . appurtenances, to the ſaid A. and 
his aligns, from the thirtieth day of September then laſt 
paſt, to the full end and term of hve years then next 
following : And whereas the ſaid A. lately in our ſame 
court, before as at Meſiminſier, by bill without our 
writ, and by the judgment of the ſaid court, recovered 
againſt the ſaid R. R. his term yet to come, of and in 
hve other meſſuages, and one other acre of land, with 
the appurtenances, in the ſaid pariſh of Saint Luke in 
your county, which F. MH. on the ſaid firſt day ot October 
in the thirty-ſixth year of our reign, at the parith of 
Saint Luke aforeſaid, demiſed to the ſaid A. To hald the 
fame, with the appurtenances, to the ſaid A. and his 
aſſigns, from the thirtieth day of September then laſt 
pait, to the full end and term of five years then next 
following; by virtue of which ſaid ſeveral demiſes, the 
laid A. entered into the ſaid ſeveral tenements, with 
the appurtenances, and was poſſeſſed thereof; and the 
ſaid A. being fo poſſeſſed thereof, the ſaid R. afterwards, 
to wit, on the {aid firſt day of October in the ſaid 
thirty-fixth year, with force and arms, (that is to ſay) 
with ſwords, ſtaves, and knives, at the ſaid parith of 
Saint Luke in your county, entered into the ſaid ſeveral 
tenements, with the appurtenances, fo demiſed to the 
ſaid A. in manner aforelaid. for the term aforeſaid, 
which is not yet expired, in and upon the poſſeſſion of 
the laid A., and ejected the ſaid A. out of his ſaid ſeveral 
farms; and him the ſaid A. hath withheld from his 
poſſeſſion thereof, and ſtill doth withhold, whereof the 
ſaid R. is convicted, as appears to us of record: There- 
fore we command you, that without delay you cauſe 
the ſaid A. to have his poſſeſſion of his (aid ſeveral terms 
yet to come, of and in the ſeveral tenements aforeſaid, 
with the appurtenances ;z and that you certify to us at 
Wejtminfter, on next after in what man- 
ner vou ſhall have executed this our writ; and have 
you there then this writ. Witneſs, &c. For the I 
execuung this writ, vide my Office of Sheriff, p. 1 
F po 
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Retraxit, 


Attornment, 


from the 
hands, this 


Proceedings under Stat. 4. Geo. 2. c. 28. 


Proceedings un- 

der 4 Geo. 2. cc 
r. 23, ſ. 2. ; ge 
where there is a 
power to re-en- 
ter for non-pay- 6c 
ment of rent, 
and no ſufficient 

diſtreſs to be C5 
found on the (c 
pre miſes. wy 


EJECTMENT. 


Frequently the defendant, after entering into the 
common rule, wiſhes to withdraw his plea, and con. 
feſs the action; in that caſe you muſt enter a retraxit, 
or a relidta Verificatione on the roll, as in p. 598. 


Attornment, 


The tenant very frequently, to ſave the expence of 
ſherif”'s poundage and officers” fees, attorns tenant to 
the leſſor of the plaintiff; in that caſe, make ſuch at. 
tornment on a piece of paper, thus (naming the 
cauſe): ſome do it on a 
the ſafeſt way. 

Be it remembered, that we whoſe names are here. 
under written, being the ſeveral tenants in poſſeſſion 
of the premiſes belonging to J. G. ſituate and being 
in the pariſh of, c. do hereby ſeverally attorn tenants 
to A. B. of, Sc gentleman (the leſſor of the plaintiff 
in the above cauſe), tor fucn parts of the ſaid premiſes 
as are in our reſpective poſſeſſions; and we, each and 
every of us, have this day ſeveraily paid to the ſaid 
A. B. the ſum of 18. upon ſuch attornment, on ac- 
count, and in part of the rent cue, and to become 
due from us ſeverally and refyectively, for and in re- 
ſpect of the ſaid premiſes; 
reſpectively become tenants thereof to the ſaid A. B. 
alt paſt; as witneſs our 


deed ſtamp, which is 


and we do ſeverally and 


« That in all caſes between landlord and tenant, as 
often as it ſhall happen that one half year's rent ſhall 
be in arrear, and the landlord or leflor hath a right by 
law to re-enter for non-payment thereof, and no 
ſufficient diſtreſs be found on the premiſes to ſatisfy 
the ſame, the landlord ſhall and may, without any 
formal demand or re-entry, ſerve a declaration in 
ejectment for the recovery of the demiſed premiles 
or in caſe no tenant be in actual poſſeſſion, then to 
affix the ſame upon the door of any demiſed mel- 
ſuage; or in caſe ſuch ejectment ſhall not be for the 
recovery of any meſſuage, then upon ſome notort- 
ous place of the lands, c. compriſed in ſuch de- 
claration ; and ſuch affixing ſnall be deemed legal 
ſervice, which ſhall ſtand in the name and place of 


Yema 
penſa 
for r. 
tenar 
for hj 
thenc 
the le 
If 
ment 
ſumm 


EjecTmMENT. 


« a formal re-entry ; and in caſe of judgment againſt 
the caſual ejector, or nonſuit for not confeffing 
« leaſe, entry, and ouſter, it ſhall be made appear to 
the court, where the ſuit is depending by affidavit, 
« or to be proved upon the trial, in caſe the defendant 
« appears, that half a year's rent was due before the 
ſaid declaration was ſerved, and that no ſufficient diſ- 
treſs was to be found on the demiſed premiſes, counter- 
« ailing the arrears then due; and that the leſſors or 
leſſor in ejeetment had power to re-enter, then the 
leffor ſhall recover judgment, and have execution; 
which if the leſſee ſuiter, without paying arrears 
« and coſts, and without filing a bill in equity to be 
relieved within fix months, be ſhall be barred from 
« all relief, other than by writ of error; and the letlor 
ſhall hold the premiſes diſcharged from the leaſe; 
but if the tenant or lefiee tender to the leſſor or 
« bring into court the rent in arrear, together with 
« coſts, all further proceedings ihali ceaſe: and if the 
&« lefſee be relieved in equity, te thall enjoy the de- 
« miſed premiſes, according to his teaſe, without ob- 
« taining a new one, N. B. This is not to bar the 
« right of a mortgagee, who may pay the rent in ar- 
© rear within ſix months, and colts,” 

&« If the leſſee file a bill in equity for re!icf, he muſt 
« bring into court in forty days after the leſſor's an- 
ce (wer, ſo much as he could ſwear to be due, over 
« and above the cofts, there to remain till hearing.“ 
Ibid. ſer. 3 0 

Provided, if the tenant ſhall, before trial, pay or 
tender to the leſſor, Cc. or pay into court all the rent, 
with coſts, further proceedings ſhall ceaſe, Se. 4. 

The true conſtruction upon this act is, to take off 
the landlord the inconvenience of his continuing al- 
ways liable to an uncertainty of poſſeſſian (from its 
remaining in the power of the tenant te offer him a com- 
penjation at any time, in order to found an application 
fer relief in equity), and to limit and to confine the 
tenant to fix calendar months after execution granted, 
for his doing this; or elſe that the landlord ſhall from 
thenceforth hold the demiſed premiſcs diſcharged from 
the leaſe. 1 Burr. 619. Doe v. Lewis. 

If the tenant is ſerved with a dechration in eject- 
ment upon this act of pariiament, he may apply by 
ſummons to ſtay proceedings upon payment of the 

rent 
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EJEcTMENT. 


rent and coſts to be taxed ; and if he tender the rent 
before cjectment delivered, court will ſtay proceedings 
with colls, 

The ejectment is prepared as before (it is not ne- 
ceſiary to make an actual entry or ſeal a leaſe), laying 
your demiſe after the rent became due, which is pe. 
nerally zwenty days after the quarter ended; after ſer. 
vice thereof, the following affidavit is neceſſary, nam. 
ing the cauſe : 

J. K. the leſſor of the plaintiff in this cauſe, and 

B. of, Sc. gentleman, ſeverally make oath and 
lay; and fiit this deponent J. B. for himſelf ſaith, 
That on the day of laſt paſt, and for 
ſeveral days before, the meſſuage in the annexed de- 
claration of ejzectment mentioned, was ſhut up, and 
there being no tenaut in the poſſeſſion thereof, he this 
deponent did, on the day of laſt, affix 
2 copy of the {aid declaration in ejectment, hereto an- 
nexed, and the notice thereunder written, upon the 
door of the ſaid meiſuage, late in the tenure of the 
faid J. B. being the molt notorious part of the ſaid 
premiſes. And this deponent J. X. tor hiaſelf faith, 
That before ſuch declaration in ejectment was affixed 
as atoreſaid, there was due to him as landlord of the 
laid premiſes, from the ſaid A. B. the tenant thereof, 
the ſum of 141. for half a year's rent, upon and by 
virtue of a certain indenture of leaſe, bearing date the 

day of 17 , and made between this 
de ponent of the one part, and the ſaid A. B of the 
other part; and that no ſufficient diſtreſs was then to 
be found upon the premiles, countervailing the arrears 
ef rent then due to this deponent : And this deponent 
further faith, That he had, at the time of affixing of 


the ſaid declaration in ejectment upon the door of the 


fats meſſuage, power to enter on the ſaid premiſes 
tnerein mentioned, by virtue of the ſaid leaſe, for the 
non-payment of the rent ſo in arrear as afareſuid. Vide 
Cooke's Rep. G8. 

Move on this affidavit as before, for judgment 
againſt the caſual ejector, pay counſei's fee 108. bd. 
and if no appearance and piea, draw up rule, and ſign 
judgment. 

Where there is no ſtipulation in the leaſe for entry 
without demand, you may, notwithſtanding, enter with- 
gut demand, provided fix months rent is in arrear, à 


there 


FjECTMENT. 


there is not 2 ſufficient aiftrejs ; otherwiſe, in ſuch 
caſes, you muſt make a demand. Goodright v. Cator, 
Dougl. 486. An actual entry is ot necellary to main- 
tain this ejectment. bid. 485. 2 Ld. Raym. 750. 
1 Salk. 259. | 

If the tenant appears and pleads ; upon the trial, all 
the matters in the above affidavit muſt be proved. 
1 Burr. 620. Doe v. Lewis. 


If brought for Non- payment of Rent only. 


By the determination in the caſe of Goodright v. 
Cater, it appears if an cjectment is brought for non- 
payment of rent only, and not under the above ſtatute, 
a demand mult be made of ſuch rent, previous to the 
ejectment brought. 

In an ejectment for the forfeiture of a leaſe, the 
court will compel the pl-intiff to give in a particular 
of the covenants of the breaches of the times when, 
Sc. on which he means to inſiſt that the defendant 
has forfeited his leaſe, and extend the rule that he 
ſhall not be permitted to give evidence at the trial of 
any thing not contained in thole particulars. Birch 


v. Phillips, 6 Term Rep. 597. 
Proceedings by a Mortgagee. 


If the mortgagee have a right of entry, and the pre- 
miſes be tenanted, he may ſerve an cjectment; but if 
the premiſes be vacant, then he mult {cal a leaſe there- 
on as betore (tated, 

It appears that a mortgagee may recover in eject- 
ment (without notice to quit) againſt a tenant who 
claims on a leaſe from the mortgagor granted after the 
mortgage, without the privity of the mortgagee, Keech 
v. Hall, Dougl. 21. 

But if there is a tenant from year to year, and the 
landlord mortgages, pending the year, the tenant is en- 
titled to fax months notice from the mortgagee. Birch v. 
Wright, 1 Term Rep. 378. 

it is laid, that if the mortgagee has encouraged the 
tenant to lay out money, he cannot maintain this ac- 


tion, Vid. Cowp. Rep. 47 3+ 


* In caſe of judgment againtt the caſual cjefor, (and nonſuit for not 
confeſſing, &c,) the tat. dnedts, hat mel be mad app*-2x to the 


court “ by effidivii.”* On the trial, tbe ſame tbine mult be ed. 
Denn ſan, J. 1bid. ; 283 5 
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EJECTMENT. 


When the mortgagor is left in poſſeſſion, the true 


inference to be drawn, is an agreement that he ſhall 
poſſeſs the premiſes at will in the ſtricteſt ſenſe, and 
therefore no notice is ever given him to quit, and he 
is not even entitled to reap the crop as other tenants at 
will are, becauſe ail is liable to the debt; on payment 
of which, the mortgagee's title ceaſes. Dougl. 22. 
Keech v. Hell Mofs v Gallimore, 279. 7 

The mortgagor has no power, expreſs or implied, 
to let leaſes not ſubject to every circumſtance of the 
mortgage. Dougl. 22. 

The eourts have gone fo far as to permit the mort. 
gagee to proceed by ejectment, if he has given notice 
to the tenant that he does not intend to diſturb his 
poſſeſſion, but only requires the rent to be paid to 
him, and not to the mortgagor. Lord Mansfield, 
Dougl. R. 282. Me v. Gallimore. 

A mortgagee, after giving notice of the mortgage 
to the tenant in poſſeſſion under a leaſe prior to the 
mortgage, is entitled to the rent in arrear at the time 
of the notice, as well as to what accrues afterwards, 
and he may diſtrain for it after ſuch notice. 7% v. 
Gallimore, Dougl. 279. 

The /tat 7 Geo. 2. c. 20. enacts, That where an 
« egettment is brought by a mortgagee to recover the poſ- 
« ſeſſion of mortgaged premiſes, if pending the ſuit, the 
& perſon who has a right to redeem, fhall appear and pay 
« the mortgagee, or bring into court the principal, inte- 
& reſt, and cots, to be computed by the proper officer, he 
« ſhall be diſcharged from the mortoage ; and the court 
« ſhall, by rule, compel the morigagee to reconvey the 
« premiſes, and deliver up all deeds relating to the title 
« of the ſame.” 

A judge's order may be had for this purpoſe : and 
the maſter is to make all juſt deduQions and allow- 
ances on paying off the mortgage, 

I applied under this act after a writ of poſſeſſion by 
ſummons to pay principal, intereſt, and colts ; and 
the leſſor of plaintiff's attorney objected to come into 
the terms. Mr. Juſtice Buller ſaid, Do you chooſe to 
have a bill to redeem? If fo, I cannot relieve. But, 
by conſent, he made the order. Doe ex dem. Bunce Ve 
Roe, Z. T. 1791. i 

If the mortgagee bring an ejectment, the court will 
order him to ſhew cauſe why, on payment, or m 
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FE jECTMENT. 


ing into court, principal, intereſt, and coſts, proceed- 
ings ſhould not be ſtaid. Str. 413. Now done by 
ſummons. 

On the application of the mortgagor, or his aſ- 
ſignee, of the equity of redemption, the court will 
ſtay proceedings on payment of principal, intereſt, 
2nd coſts, without paying money due on bond : But 
not if it was an heir. Str. 1107. Archer v. Snatt, Eq 
Caſ. 325. Andrews 341. 

On payment of principal, &c. court will ſtay pro- 


ceedings, and on bond for performance of covenants 


in a deed of mortgage, and will diſcharge defendant 
out of cuſtody, though he had agreed to convey the 
equity of redemption to plaintiff, if no tender was 
made of conveyance to be executed. 1 JF7l/. 80. 
Skinner v. Stacey. 


Haw to recover the Meſue Profits, and from 
what Time, 


If judgment be obtained in ejectment, bring an ac- 
tion for the meſne profits; and as it is conſequential 
to the recovery, it may be brought either in the name 
of the nominal plaintiff, or in the name of his leſſor; 
and in either ſhape, it is equally his action againſt the 
tenant in poſſeſſion, to recover the value of the profits, 
unjuſtly received by the tenant, in conſequence of the 
outter complained of in the ejectment; for after a re- 
covery in ejectment, the tenant is eſtopped from con- 


| troverting the plaintiff's title, in a ſubſequent action 


for the meſne profits, provided the plaintiff only pro- 
ceeds for meſne profits, from the time of the ouſter 
complamed of in ejectment; but if he proceed for ante- 
cedent profits, he muſt prove his title to the premiſes 
from whence they aroſe, to ſhew his right to receive 
them. 2 Burr. 668. Aflyn v. Parkyn. 

In order to prove the plaintiff's title, it is only ne- 
ceſſary to produce the office copy of the judgment in 
eeclment, where the judgment is after verdict, to- 
gether with the attorney's bill ; but if by default, then 


a writ of poſſeſſion executed is neceſſary. But a learn- 


ed author ſays, that the latter does not ſeem requiſite, 
for if the tenant be concluded by the judgment in 
ejeclment from controverting the plaintiff's title, he 
x conſequently concluded from controverting his poſ- 
lion, becauſe his poſſeſſion is part of his title. As 
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EJECTMENT. 


to the value of the meſne profits, they muſt be proyet; 
but in eſtimating that value, the jury are not confine 
to the mere rent of the premiſes, for they may gie 


whatever damages they think proper, though the de. 


fendant may plead the ſtatute of limitations, and hy 
that means protect himſelf from all but the laſt fx 
years. 3 Wilſ. 121. 2 Burr. 667. Bull. NM. P. d 

And in caſe an action be brought by the nomini 
plaintiff, the court, on application, will ſtay the pro. 
ceedings thereon, till ſecurity is given for colt, 
Ibid. 

If one tenant in common recovers in ejectment 
againſt another, he may have an action for the melce 
profits. 3 WU. 118. | 

The defendant cannot pay money into court in a 
action for meſne profits. 2 Ui 115. 

The plaintiff in an action for meſne profits recovered 
leſs than 40s., and the judge did not certify that the 


title came in queltion, the maſter allowed him 1s. 


coſts. Motion to review the taxation. Lord Kenym, 
— This action is founded wholly and entirely on titl, 
The judge might have certified in this caſe, that th 


freehold or title was chiefly in queſtion under ſtat. 229 


23 Car. 2. c. 9.; but not having done ſo, the plaintif 
is entitled to no more coſts than damages. Die,. 


Davies, 6 Term Rep. 593. 
If Ejeflment be in inferior Court. 


In geament, a writ of habeas corpus is the prope! 
proceſs to remove the plaint (under which the defend- 
ant muſt appear in this court, and enter into the con. 
mon rule, and plaintiff muſt declare de novo), and no 
2 writ of certiorari, as in replevin, whereby, after th 
record removed, the parties are to proceed upon | 
and not begin de novo. 


Confolidatin 9 Declarations. 


Ten declarations on the ſame demiſe were delivered 
for 10 houſes in Steyning in Suſſex, in the occupi- 
tion of 10 perſons. The court was moved to hae 
them all put in one iſſue, ſuggeſting that the title wi 
the ſame in all, but refuſed. Str. 1149- The appli 
cation ſhou!d be made early, and before iſſue deliver- 
ed, to ſave colts of the ſeveral entries and dockets, , 
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EJECTMENT. 


If there is a mortgage on 10 houſes to A. and there 
de 10 tenants, and the premiſes in one county, ſurely 


tune court will not ſuffer an attorney to make 10 


cauſes on the ſame demiſe at this time, ſince the 
caſe of Cecil v. Briggs, 2 Term Rep. 639. 


Proceeding in a ſecond Ejectment, Coſts of former not paid. 


Where there has been a former ejectment brought, 
the court will order the proceedings to be ſtaid in a 
ſecond ejectment, until coſts of the former is paid, 
but not ſecurity for the coſts of the ſecond. 1 Term 
Rep. 491. j 

The huſband of the preſent defendant, near twenty 
years ago, brought an ejectment againſt the preſent 
plaintiff, and recovered poſleflion, but he never reco- 
vered the coſts in that (uit ; now this ejectment was 
brought for the ſame premiſes, E. 35 Geo. 3. Rule 
to ſhew cauſe, why the proceedings ſhould not be 
ſtaid till the coſts of the former ejectment were paid 
to the defendant, who was the ſole executor of her 
late huſband. It was contended that the rule, if the 
ſame plaintiff bring two ejectments for the ſame eſtate, 
the court will compel him to pay the coſts of the firit, 
before he proceeds in the ſecond, did not apply to ſuch 
a caſe as the preſent, where the leflor of the plaintiff 
was the defendant in the former ejectment. But the 
court ſaid, that it was immaterial for the purpoſe of 
this rule reſpecting the colts, whether the preſent leſſor 
of the plaintiff were the. plaintiff or defendant be- 
fore; and made the rule abſolute. Thruftout dem. Wil- 


| hams v. Holdfaſi, 6 Term Rep. 223. 


The courts now conſider a former ejectment in 
another court, as one in the ſame court, and will 
tay proceedings in a ſecond. Str. 548. 2 Black. Rep. 
1158. Vide 1 Str. 554. 1 Term Rep. 491. 

Proceedings in a ſecond ejectment were ſtaid till the 
ſpecial verdict in the former was determined. 2 Str. 
og. Vide 2 Black. Rep. 1815. where plaintiff was 
retuled to diſcontinue, after ipecial verdict, to adduce 
freſi proof in contradiction to the verdict, 


* Proceedings ſ aid till the coſts of a nonſvit obtained in 1793, brought 
to try the ſame title, were paid, although there was another gefendant not 
party to the laft ejectment, and it was brought for different lands in @ 


Errent county, 6 Term Rep. 740, 2 Str. 1182. 318. T. 36 Ges. 3. 
| TY 
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Bankrupts. 


I any bankrupt, who ſhall have obtained his certij. 


cate, ſhall be taken in execution, or detained in priſn 
on account of any debts due before he became bankrupt, 
by reaſon - that judgment was obtained Before ſuc 
certificate was allowed and confirmed, it ſhall be lawf 
for any one or more of the judges of the court where. 
in judgment has been fo obtained, on ſuch bankrupt 
producing his certificate, allowed, to order any ſherif, 
Sc. who hath any ſuch bankrupt in his cuſtody, by 
virtue of any ſuch execution, to diſcharge ſuch bank 
rupt out of cuſtody, without payment of any fee. 5 Gu.1, 
c. 30. / 13. 

If & bankrupt was in cuſtody before his certificat 
is ſigned, and afierwards it is allowed, apply to a judge, 
at his chambers, for a ſummons to ſhew cauſe why le 
ſhould not be diſcharged, he having obtained his certif 
cate ; which, upon producing, and an affidavit (if the 
attorney does not attend for the plaintiff) of the debt 
paving accrued before he became a bankrupt, and that 
the certificate was obtained without fraud, the judge 
will grant an order upon the th:;rd ſummons on affidz- 
vit of the ſervice. | 


Caſes relating to Bankrupts. 


An execution againſt the goods of a bankrupt, taken 
out after his certificate is ſigned by the creditors, and 
before it is allowed by the chancellor, is valid, Calln 
v. Meyrict, 1 Term Rep. 365. 

A bond and warrant of attorney to confeſs judg- 
ment given by a bankrupt after his bankruptcy, i 
order to obtain his liberty, is not barred by his certit- 
cate, although the original debt was contracted before, 
And if the obligor were in cuſtody, charged in execu- 
tion, it is not neceſſary that an attorney ſhould be pte. 
ſent, on his part, at the time of executing the bond 
and warrant. Birch v. Sharland, 1 Term Rep. 715 

If the bankrupt be in cuſtody at the ſuit of the 
king, on an extent, he cannot be diſcharged therefrom 
1 Ack. 220. 

A bankrupt was taken upon an attachment for not 
performing an award; after which he became bank» 
rupt, and obtained his certificate; and the court held, 


that this was a demand for which an action of - 
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deen brought. 
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tur, the court refuſed. 
| Red. 823. 


2gainſt the bankrupt himſelf, though he is diſcharged 


BANKRUP rs. 613 


0 will lie; and the act ſays, he ſhall not be arreſted, awarg, dit. 


Sc. for any debt due before the bankruptcy; and charged, on 


therefore he was diſcharged. 2 Str. 1152. Baker's er oy: . 


On motion to diſcharge a bankrupt out of execu- A bankrupt diſ- 


5 tion, on the Stat. 5 Geo. 2. c. 30. it appeared, that charged from © 


judgment given 
the debt was contracted before the bankruptcy, and — his — 


5 ſued for and recovered pending the commiſſion, and ruptcy, for a 


before any certificate obtained ; and the judgment was debt due before, 


W afterwards affirmed on error, and coſts given on ſuch 


affirmance. 
not having his certificate, he could not plead to the 


The court diſcharged him as to all; for 


ginal 


action; and theſe coſts were attendant on the orig 


y judgment, and cannot be conſidered as given for delay 
| of execution, when it appears there ought to have 


been no execution, though no writ of error had been 
2 Str. 1196. Graham v. Benton. 
A certificate diicharges a bankrupt from a debt ac- When the cer- 


| cruing before the commiſſion, though judgment be fificate will dif 


not obtained til} after the certificate allowed. Bout- 3 


auer v. Coates, Cowp. Rep. 25. 


A certificate obtained under a ſecond commiſſion is A certificate 
under a ſecond 


commithon, 
ag2inft an uncertificated bankrupt, becauſe all his effects 


belong to the creditors of the firſt : therefore, when 
he had put in bail, and an application for an exonere- 


Martin v. O' Hara, Cowp. 


he penalty of a bond for ſecuring an annuity hav- Annuity bond 
ing once been forfeited before a bankruptcy, the value when torfeited, 
of the annuity may be proved, and the certificate is a 
ciſcharge from future payments, notwithſtanding the 
arrears hall have been paid after the forfeiture, and be- 
fore the bankruptcy. Willie v. Wiltes, Dougl. Rep. 520. 
A certificate will be no bar to an action for the Meſne profits, 
meſne profits, for as the damages are uncertain, they 
cannot be proved under the commiſſion. Goodtitle v. 
North, Lid. 584. 6 Term Rep. 489. Vide, if the 
demand is ſuch that the amount can be liquidated, 
3 Term Rep. 5 39. Utterſon v. Vernon. 


But it an action be brought upon a bail- bond Certificate will 

not diſchargethe 
f i. ; : bankrupt upon 
rom the original debt by his certificate, yet he is not an ation on 


tom this; tor the court ſaid, that this was a new baibb.as. 


Rr 3 debt, 


When there is 
an act of bank - 
ruptcy between 
becoming bail in 
error and affirm- 
ance, no diſ- 
charge. 


A ſurety of 
a bond, 


When a ſurety 
may hold to 
ba l. 


The rule re- 
Ipecting ſureties. 


Bankrupt ſued 
as an executor, 
and pleacs a 
falſe plee, is li- 
ad'e to (oft, 
certificate be- 
fore, ao diſ- 
charge. 
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debt, and diſtinct cauſe of action, and therefore re. 
fuſed to relieve the bankrupt, and ordered the ſherif 
to pay the money to the plaintiff, Cockerill v. Owſtm, 
1 Burr. 436. But court ſaid, the certificate ſhall 
diſcharge proceedings depending againſt bail, in an 
_=_ upon the old debt, who are not already fixed, 
bid. 

The defendant, gth of May 17 34, was bail in error; 
25th October following he committed an act of bank. 
ruptcy, and after got his certificate. On 12th M. 
vember, judgment affirmed; and to an action on the 
recognizance he pleaded his certificate: held he was 
not diſcharged; for it was a contingent debt, for 
which the plaintiff could not come in under the com- 
miſſion, the Stat. 7 Gee. I. c. 51. only letting in tho 
where the payment was certain, though future, 2 Str, 
1043. Hockley v. Merry. | 

A ſurety of a bond who pays the debt after the 
bankruptcy of his principal, is not barred by the cer. 
tificate, though the bond was forfeited before the 
bankruptcy. Cowp. Rep. 525. Taylor v. Mills. 

A ſurety who does not pay the principal till after 
his bankruptcy, though called upon and liable to pay 
it before, may hold the principal to bail, notwithſtand- 
ing his certificate. Vide 3 Wilſ. 262. Goddard v. Van- 
derheyden. Ibid. 346. Yeung v. Hockley, The rule of 
law is, that though a party make himſelf liable for the 
debt of another by a contract prior to the bankruptcy 
of ſuch other perſon, and he does not actually pay 
that debt, 47% after the commiſſion of bankruptcy, he can- 
not prove his debt under the commiſſion, Here it was 
not paid till afterwards ; and as the debt only accrued 
by actual payment, there was no debt to which he 
could ſwear at the time of the bankruptcy. Paul. 


Jones, 1 Term Rep. 599. 


A bankrupt being ſued as an executor, pleaded a 
falſe plea, which being found againſt him, the plain- 
tiff had judgment de lonis propriis for the coſts ; after 
which he obtained his certificate. Cur.— Ihe plead- 
ing a falſe plea was his own act, and his own fault; 
and the judgment and execution de bonis propriis, fot 
coſts, was ſingly owing to his falſe plea, which was 
ſubſequent to the iſſuing of the commiſſion ; conſe- 
guently could not hays been proved under the com- 
3 | | miſſion, 
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miſſion, and therefore cannot be diſcharged by the 
certificate. Howard v. emmett, 3 Burr. 1368. 

If the cauſe of action arites before the bankruptcy, 
intereſt and coſts accrued fince, are likewiſe diſ- 
charged. Cowp. Rep. 138. Blandford v. Foote. 2 Str, 
1196. 1 Will. 41- 

A commiſſion iſſued againſt defendant, Dec. 1782, 
who afterwards obtained his certificate. In Auguft 
1787, plaintiff brought an action againſt him on ba- 


lance of accounts, obtained interlocutory judgment in 


Michaelmas following; 19th Jan. 1788, a ſecond 
commiſſion iſſued againft defendant; on g1ft ſame 
month, plaintiff ſigned final judgment, and error was 
brought; 16th June 1789, defendant obtained his cer- 
tificate under the ſecond commiſſion, but under this 
he did not pay 158. in the pound; zoth May 1790, 
error was nonproſſed, and colts 40l.; in Trinity term 
1794, plaintiff ſued by cz. fa. to revive the judgment, 
defendant pleaded his certificate; verdict for plaintiff, 
littings after the term, 2691. 128. 6d., and 4ol. coſts 
in error; the coſts of ſci. fa. were taxed at 36l. On 
2d April 1794, the defendant's goods were taken in 
execution for the 26g]. 128. 6d. and the yol. ; and 
ſame day defendant was taken in execution for the 
36l., and a friend paid it into the hands of the ſheriff, 
till the opinion of the court could be had, Rule why the 
360. ſo paid ſhould not be reſtored, and why defendant 
ſoould not be diſcharged as to any future arreſt on account 
ef the ſame. In ſupport of the rule, was cited 2 Bl. 
Rep. 1317. Aylet v. Harford ; 1 Wilſ. 41. Graham v. 
Benton; 1 H. Black. Rep. 291. Lewes v. Piercey; and 
Comp. 138. Blandford y. Foote: Againſt it, 1 Black. 
Rep. quo. Co. Bank. L. 15 2. 1 Att. 140. Court=We 
are clearly of opinion, that the certificate delivers the 
defendant from the coſts of the ſci. fa. as well as 
ſtom the original judgment. It has been carried far- 
ther, that where a writ of error is brought to reverſe a 
j4d2ment, which is frequently a dilatory proceeding, 
and which in many cafes is reprehenſible, yet as it 
ſprings out of the original debt, which is the ſub/tra- 
tun of the whole, the certificate which diſcharges the 
bankrupt from the original debt, alſo diſcharges him 
irom the coſts of proſecuting the writ of error. In 
the preſent caſe, the ſci. fa. was ſued out by the plain- 
eto enable him to reap the fruits of his judgment; 
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fa. after the 


bankruptey, the 


coſts of the ſci. 
fa, relate back 
to the judgment, 
and may be 
proved under 
the commiſſions 
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it was a ſtep to lead to execution for his original de. 
mand, and the defendant being diſcharged as to the 
original judgment, we think that all the means that 
conduce to that end. muſt be conſidered as conſequen- 
tial upon, and included in the original demand, Rl; 


abſ. Phillips. v. Brown, 6 Term Rep. 282, 


How Bail are to be relieved. 


If bail of a bankrupt are proceeded againſt, they 
may, before a ſcire facias be returned ſcire feci, or be- 
fore the return of the ſecond ſci. fa. (in caſe the bank. 
rupt has obtained his certificate), apply by ſummons 
for an exoneretur to be entered on the bail- piece, on 
the deſendant having obtained his certificate, and on 
producing the certificate, and aflidavit of the debt 
having accrued before the bankruptcy of the defend. 
ant, with that of having obtained his certificate with- 
out fraud, the judge will on the third ſummons, on 


afidavit of the ſervice and attendance, grant an order 
for that purpoſe, 


Rule. The rule is, if the certificate be obtained, before the 


bail are fixed, they ſhall be diſcharged; but if they be 
fixed before the certificate is obtained, they remain liable 
Mcolley v. Cobb, 1 Burr. 244. 
If banicrupt be. Notwithſtanding a bankrupt cannot be diſcharged 
— out of cuſtody upon an arreſt, before his certificate is 
who has proved allowed, yet if the creditor prove his debt under the 
mrs Som may commiſhon, the defendant may, by petition, apply to 
aintiT toelefs the court of Chancery, for him to ele, whether he 
will proceed at law, or take his debt under the com- 
miſſion ; and though he does make his election, yet he 


may aſient to, or diſſent from, the certificate, 1 4t- 
kins 220. 


In Chancery. In the matter of A. B. a bankrupt. 


To the Right Honorable the Lord High Chancellor of 
Great Britain. | 
The Humble Petition of the ſaid Bantrupt, 
Sheweth, 


Petition for That a commiſſion of bankrupt, on the day 
phintiT to en., of 17 „ was illued under the Great Seal of 


a But if they be bail in errcy, although the principal become bank upt 


and obtain bis cori:f ae, the; cannot be dilcharged, Southrate v. Bran- 
eh aite, 1 Term Hep. 524. 


Oreqi 


e. 
he 
lat 
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Great Britain, againſt your petitioner, directed to L. B., 

H. H., H. R., H. C., eſquires, and R. H. gentleman. 

That J. C. of in the county of 

weaver, a creditor of your petitioner, 

did prove, at one of the meetings under the ſaid com- 

miſſion, a debt due to him from your petitioner, to 
the amount of 150). 

That the _ C. lately iſſued out of his majeſty's 
court of King's Bench, againſt your petitioner, a writ 
of latitat, returnable on, &c, and cauſed your peti- 
tioner to be arreſted for the ſaid ſum of 150]. ſo proved 
under the ſaid commiſſion, 

« Your petitioner, therefore, moſt humbly prays 
« your lordſhip, to order the ſaid J. C. forth- 
« with to make his election either ſolely to pro- 
c ceed at law againſt your petitioner, or take 
« his ſaid debt under the ſaid commiſſion : 
« And that in caſe he ſhould elect to take the 
« ſaid debt under the ſaid commiſſion, that 
ce then your lordſhip will be pleaſed to order 
ce the ſaid F. C. to releaſe your petitioner from 
te the ſaid action, at his own coſts and charges; 
or that your lordſhip would be pleaſed to 
grant your petitioner ſuch other relief in the 
© premiſes as to your lordſhip may ſeem meet. 

And your petitioner ſhall ever pray, &c. 


This petition is to be engroſſed on a treble ſix- penny 
ſtampt paper, and left at the Bankrupts-office, Bell- 
yard, with a fair copy for the lord chancellor, upon 
plain paper. When he has anſwered it, ſerve copy 
on the plaintiff's attorney and his client, make affi- 
davit thereof, and alſo let the defendant make affi- 
davit that the plaintiff has proved the debt under the 
commiſſion, and that he does not ſtand indebted to 
him in any other ſum. Upon the hearing of the pe- 
tition, get ſolicitor under the commiſſion to attend 
with the proceedings, pay him 20s. 

Proceedings againft Priſoners, 

If any perſon is in cuſtody of the marſhal or keeper 
of any other priſon, it will behove the practiſer to take 
care, and obſerve the rules laid dowa in the ſtricteſt 
manner, in proceeding againſt him; otherwiſe his 
client may loſe the cuſtody of the priſoner, the law 
paying the higheſt regard to the liberty of the ſubject, 

7 | Formerly 


How to proceed 
upon this peti- 
tion. 
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Formerly when a defendant was detained in cuſtod 
by meſne proceſs of this court for want of bail, if the 
plaintiff did not, within wo terms after the arreſt, 
cauſe the defendant to be brought by habeas corpus and 


Committed, fo that he might declare againſt him in 


The preſent 
mode for deli- 
vering declara- 
tions againſt 
priſoners, 


To be alledged 
in declaration, 
in whoſe cuſtody 
priſoner is. 


cuſtody of the marſhal, the defendant might be diſ. 
charged out of cuſtody upon common bail or appear- 
ance; but now by ſtat. 4th and 5th year of V. and 
AH. 3 2. it is enacted, That if any defendant be 
taken or charged in cuſtody, at the ſuit of any perſin on 
any writ out of the courts at Weſtminſter, and impri- 
ſoned for want of ſureties, the plaintiff in ſuch writ may, 
before the end of the next term after ſuch writ ſhall be 
returnable, declare againſt ſuch priſoner in the court 
where ſuch writ ſhall iſſue, whereupon the ſaid priſoner 
ſhall be taken or charged in cuſtody; and may cauſe a true 
copy to be delivered io ſuch priſoner, or to the gaoler ar 
keeper of the priſon, in whoſe cuſtody he ſhall remain; to 
which he ſhall appear and plead ; and if not, the plaintiff 
ſhall have judgment. 

'I hat on all ſuch declarations on proceſs out of this 
court, it ſhall be alledged, “ in cuſtody of what ſheriff, 
bailhff, or fleward, or other perſon, ſuch priſoner ſhall 
be at the time of ſuch declaration, by virtue of the ſaid 
proceſs of the * court, at the ſuit of the plaintiſft.“ 
Sef. 3. N. B. This means where the proceeding is 
by bill, but if by ſpecial original, the old form is ad- 


 hered to. 


In declaration it 
muſt be alledged 
at whoſe ſuit de- 
tained, 


Rule E. 35 Geo, 
3. for the limits 
of the King's 
Bench priſon, 


When you declare againſt a priſoner in cuſtody of 


the ſheriff, you muſt alledge him to be © at 1 
& of the plaintiff,” or the declaration is ill. 1 Wil. 
119. Ld. Raym. 1302. 

Ordered, that the rules of the King's Bench priſon 
ſhall be compriſed within the bounds following, ex- 
cluſive of the public houſes hereinafter mentioned; 
that is to ſay, from Great Cumber-court, in the pariſh 
of St. George the Martyr, in the county of Surrey, along 
the north ſide of Great Suffolk-flreet, as far as the 
brew-houſe; and from thence along the north-weſt 
ſide of I/ebber-/reet, to the Half way houſe ; and from 
thence along the weſtern fide of Barron's Buildings and 
St. George's Row, to the W:/lminfter Road; and then 
acroſs the ſaid road, and along the weſtern ſide of &. 
Gecrge's Mall; and from the paſtry cook's at the welt 


end thereof, directly acroſs to the lamp-poſt, on" the 
Ot» 


mme 4 © {ns 
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foot-path near the watch-houſe facing the Dog and 
Duck; and along the ſaid foot-path, from the ſaid 
lamp-poſt, to another lamp- poſt on the eaſtern fide of 
the ſaid road facing Key's Nurſery, and then along the 
whole of the ſaid road, leading by Proſpect Place, to 
the Elephant and Caſtle; and from thence along the 
eaſtern fide of Newington Cauſeway, to Great Cumber- 
court aforeſaid: And it is alſo ordered, that the houſe 
of correction for the county of Surrey, the new gaol 
$:uthwark, and the gaol now building for the county 
of Surrey, and the highways, excluſive of the houſes on 
each ſide thereof, leading from the King's Bench priſon, 
to the ſaid gaols reſpectively, ſhall be within and part 
of the ſaid rules: Aud it is laſily ordered, that all taverns, 
victualling-houſes, ale-houſes, wine-vaults, houſes or 
places licenſed to ſell gin or other ſpirituous liquors, 
and all places licenſed for public entertainments, ſhall 
be excluded out and deemed no part of the ſaid rules. 
By rule H. T. 26 Geo. 3. it is ordered, that from 
and after the laſt day of this term, in all caſes where 
a priſoner is or ſhall be taken, detained, or charged in 
cuſtody by meſne proceſs, hereafter returnable iſſuing 
out of this court, and the. plaintiff ſhall not cauſe a 
declaration againſt ſuch priſoner to be delivered to 
ſuch priſoner, or to the gaoler or turnkey of the gaol 
or priſon, where ſuch priſoner is or ſhall be detained, 
or charged in cuſtody, before the end of the next term 
after the return of the proceſs by virtue whereof ſuch pri- 
foner is or ſhall be taken, detained, or charged in cuſtody, 
and (unleſs the priſoner is or ſhall be in cuſtody of 
the marſna]) cauſe an affidavit to be made and filed 
with the clerk of the rules of this court of the delivery 
ef fach declaration, and the time when, and the perſon ta 
whom the ſame was delivered, before the firſt day of the 
next term after the delivery of ſuch declaration, the pri- 
ſoner ſhall be diſcharged out of cuſtody by writ of /u- 
bel ſedeas, to be granted by this court, or one of the 
Judges thereof, upon filing common bail; unleſs, upon 
notice given to the plaintiff's attorney, good cauſe 
thall be ſhewn to the contrary. 
and in caſe of a commitment or ſurrender to the 
marinal in diſcharge of bail, after the return of pro- 
ce;s, and before a declaration delivered, unleſs the 
Plaintiff ſhall cauſe declaration to be delivered, as 
«toreſaid, before the end of the term next after ſuch 
| commuilment 
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commitment or ſurrender ſhall be made, and due notice of 


ſuch ſurrender given, the priſoner ſhall be diſcharged 


out of cuſtody by writ of ſuperſedeas, to be granted as 
aforeſaid, upon filing common bail ; unleſs, upon no. 
tice given to the plaintiff's attorney, good cauſe ſhall 
be ſhewn to the contrary. 
If babess cor- That in all caſes where a priſoner ſhall be taken or 
pus and commit- charged in cuſtody by any ſheriff or other officer by 
men', how to ' 
proceed, meſne proceſs of this court, and ſhall be afterwards re. 
moved by writ of habeas corpus and committed there- 
upon by this court, or any of the judges thereof, to 
the cuſtody of the marſhal, the zime for the plaintiffs 
proceeding againſt ſuch priſoner Hall commence and be 
computed from the priſoner's being firſt taken or detained, 
or charged in cuſtody, by virtue of ſuch proceſs, 
No treaty to T hat no treaty or agreement ſhall be ſufficient 
prevent, unſeſs cauſe to prevent any defendant's having the benefit of 
OI ITY ſuperſedeas for want of proſecution, unleſs the ſame 
be in writing, ſigned by the defendant or his attorney, or 
ſome perſon duly authorized by the defendant, and it be 
therein expreſſed, that proceedings are laid at the defend- 
ant's requeſt. Ibid. For the further part of this rule, 
5 title, Hou to diſcharge for Want of proceeding to 
rial. 
Plaintiff muſt That where any defendant, being a priſoner in cuſ- 
declare in tus tody of the marſhal of this court upon meſne procels, 
terms on ancfſ-. . . 
cape warrant, ſhall be taken and detained in cuſtody of any ſheriff 
of this kingdom, by virtue of a judge's warrant of 
this court, for an eſcape made from the cuſtody of the 
marſhal, ** it is ordered, that the plaintiff in ſuch ac- 
© tion ſhall declare againſt the ſaid defendant in cuſ- 
« tody of ſuch ſheriff, before the end of the ſecond 
« term after ſuch taking, otherwiſe a ſuperſedeas may 
&« be made for ſuch defendant.” X. T. 6 Ann. 
Tf writ be ſued The 11th June 1795, 13 days before the end of 
out in one term, Trinity term, proceſs iſſued, and en ſame day defendant 
— .. arreſted on a writ returnable fir/? return of Michaelmas 
not bound to de- ferm following; no declaration having been delivered 
clare before the jn the Michaelmas term. Rule why defendant ſhould not 
eee ner be diſcharged for not declaring in two terms. Court— 
turn of writ, The plaintiff is only bound to declare before the end 
of the next term after the return of the writ. Rule dis- 
charged. Richaraſin v. Richardſon, 6 Term Rep. 547. 
Hilary term 1796. 
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How to proceed after Arreſt in Cuſtody of the Sheriff. 
By rule E. 5 V. & M. reg. 3. it is ordered, that Not to deliver 


no copy of a declaration be delivered to any priſoner in —— _ 
cuſtody, before the day of the return of the proceſs yrocefs 
upon which the defendant was taken or Charged in 
cuſtody. | : 

An amendment was made in a declaration againſt a Amendment. 
priſoner being intitled 3oth year, inſtead of 31ſt year. 


Per Buller J.—l think this muſt have been by the bill 
filed. 


— 


I Action be not bailable. 


If the action be not bailable, and defendant a priſoner, ir on net 
he is to be ſerved with proceſs, and if he do not appear, bailable. 
file common bail according, &c.; and you may de- 
clare de bene eſſe by filing a declaration in the office, 
giving him notice as uſual. 1 Term Rep. 191. Robert- 


fon v. Douglas, So ſuch priſoner may be ſerved with 


proceſs, though he has ſurrendered himſelf to take the 
benefit of an inſolvent act. 

Surrey, John Denn complains of Richard Fenn Declaration 

to wit. 5 being in the cuſtody of the ſheriff of the agaiaſt a priſon- 
county of Surrey, by virtue of bis majeſty's writ of e of 
latitat, iſſued out of the court of our lord the king, f 
before the king himſelf, againſt the ſaid Richard, at the 
ſuit of the ſaid Fohn, returnable before the king him- 
ſelf at VeAminfter, on Friday next after the morrow 
of the Holy Trinity, of a plea of treſpaſs on the caſe : 

For that whereas (as in other declarations), Add 
pledges. 

Engroſs one copy on treble penny ſtampt parchment, of aelivering 
and file it with the clerk of the declarations, then make and filing decla- 
three other copies on treble 1d. paper, one of which en. 
deliver to the gaoler or turnkey *, in whoſe cuſtody * 1 Str. 474+ 
defendant is, aſking him“ if defendant is a priſoner at 
© the ſuit of the plaintiff,” pay him 18. if he acknowledges 
defendant to be in his cuſtody, make an affidavit of the 
ſervice, and ſwear it either before a judge or com- 
miſſioner in the country, annexing one of the copies of 
the declaration delivered thereto: whenit is ſworn, make 
an office copy of the affidavit of the ſervice on treble 6d. 
and annex it to the other copy of the declaration ; take 
both to the clerk of the rules, who will keep the one, 

and 


The aſſidavit. 


If defendant re- 
m ves himſelf 
to the Fleet, 
pending the ſuit, 
no demand is 
neceflary, 
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and give a rule to appear and plead on the other copy, 
bring back the ſame ; pay 3s. 10d. 
John Denn, plaintiff, 
In the King's Bench. and | 
| Richard Fenn, defendant, 

A. B. of, &c. gentleman, maketh oath and faith, 
That he did on the day of laſt paſt, de- 
liver unto C. D. gaoler or keeper of his majeſty's gaol 
in and for the county of Surrey, a true copy of the de- 
claration hereunto annexed; and the ſaid gaoler or 
keeper then acknowledged to this deponent, that the 
ſaid defendant was a priſoner in the ſaid gaol, at the 
ſuit of the ſaid plaintiff John Denn, by virtue of a 
writ of latitat iſſued out of this honorable court, re. 
turnable before the delivery thereof, 

The affidavit is to be filed before the firſt day of the 
next term after delivery thereof. 


Demand of Plea. 


The plaintiff proceeded in laſt Trinity term againſt 
defendant, then in cuſtody of the ſheriff of Midaleſer, 
in Newgate ; in another cauſe a rule to plead was given 
in the ſame term, but plaintiff not then proceeding to 
judgment, gave another rule to plead in Michaelmas 
term laſt ; and afterwards ſigned judgment for want of 
a plea, but no demand was made of the plea. In the 
intervening Trinity vacation, defendant was removed 
from Newgate to the Fleet by hab. corp. without notice 
to plaintiff, Rule why proceedings ſhould not be ſet 
aſide for irregularity, on the ground that demand of 
plea was necetiary. Court ſaid, Proceedings were re- 
gular: that as no demand of plea was neceſſary when 
a defendant is in cuſtody of the ſheriff, he ought not, by 
ſurreptitiouſly procuring his removal from that cuſtody, 
to require the plaintiff to take any other ſteps that 
would have been neceſſary before his. cuſtody was 
changed: that fuch removals required information. 
Rule diſch. Iilkinſon v. Brown, 6 Term Rep. 524. 
This fort of practice is eaſily learnt, the advice is 
from men who attend theſe priſons, or who are in priſon 
themſelves. If after declaration, it will coſt the plaintiff 
near 51, to charge defendant in execution; which forces 
many plaintiffs to give up the purſuit, I have known 
two removals, the one before declaration, the 2 

after, 
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after, on purpoſe to put plaintiff to expence. I wiſh 
to refer the judges to 1 Salk. 350. where it is ſaid, 
each court ſhall retain the defendant in which he 1s 
firſt attached. 

It is determined that, where a priſoner is in cuſtody No demand of 
of the ſheriff, no demand of a plea is neceſſary, but if he 2 
de in cuſtody of the marſhal, it is neceſſary. Per Mr. J. ceffary. 

Buller. Roſe v. Chriſtfield, 1 Term Rep. 591. 

If you forget to ſign judgment within the time Rule co plead 
limited by the rule, you may, in the next term, give a — 
freſh rule, and for want of plea, ſign judgment. 1 

N. B. The words of the rule are to proceed to trial 
or final judgment, within three terms next after declara- 
tion delivered; the term wherein ſuch declaration ſhall 
be delivered is to be taken as one, R. H. 26 Geo. 3. 

You muſt ſign final judgment on or before the laſt day 

of the third term; and after final judgment ſigned, the Muſt be charged 
priſoner muſt be charged in execution, within tus terms rd — 
next after ſuch judgment ſo had and obtained, the term ems. 

in which the judgment is ſigned to be accounted one of 

the two terms, R. H. T. 26 Geo. 3. unleſs prevented by 

error or injunction. 

Make out a ca. ſa. and lodge it with the ſheriff of How to charge 
the county, which is ſufficient, pay him 28. 4d. (and 9fendantin exe 
it is abſolutely neceflary that the judgment be entered, ay of the theriff, 
dicketed, and filed of record, before this is done). 

If a ca. ſa. be returnable on the A/cenſion-day, and If ca, fa, be re- 
priſoner be charged therewith, a judge will ditcharge w——_ a 
him out of cuſtody, Mr. J. Buller did this. W 

If the defendant be in cuſtody in Newgate, Ludgate, It defendant in 
or any other county or city gaol, at the ſuit of any other cuſtody in News 
perſon, the plaintiff mult ſue out proceſs againſt him, © (nl 2 
directed to ſuch ſheriff, &c. as the cafe is, and ſuch ylaimiff, 
proceſs muſt be left with him at his office, in order to 
charge ſuch defendant in cuſtody. In this caſe make 
affidavit, and ſue out writ as in other caſes ; pay ſheriff 
for charging him in cuſtody 28. 4d. and ſuch plaintiff 
muſt proceed againſt the defendant as before directed, 
otherwiſe he will be ſuperſeded; and NM. B. he is to 
le a bill in this caſe before he delivers the declaration. 


Sazer's Rep. 49. 


How to proceed if the Defendant be in Cuſtody of the 
ar fhal ats. ſame Plaintiff. 
No priſoner ſhall be entitled to have day rules above Day rules. 
three days in each term: and having a day rule, ſhall 
return 


— 
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return within the walls or rules of the priſon, at « 
before nine of the clock in the evening of the day fg 
which ſuch rule ſhall be granted. K. E. 30 Ges. 3. 
How to proceed If the defendant be in cuſtody of the marſhal of the 
— — win Ning's Bench priſon, at the ſuit of the ſame plaintiff, 
money the then make two copies of the bill, one on parchment, 
the other on paper (treble 1d.), file the bill firſt, then 
deliver the copy to the turnkey, pay 1s. and in this caſe 
no affidavit is requiſite ; but give a rule to plead, and 
demand a plea as in other caſes. 1 Term Rep. 591, 
When to plead, When a bill is filed againſt a priſoner in cultody of 
the marſhal], if a copy of it be delivered for him to the 
turnkey, four days excluſrve before the end of the term in 
which the writ is returnable, a rule to plead being given, 
and plea demanded (not on the back of the declara- 
tion), the defendant ſhall plead as of that term, or 
judgment may be ſigned ; but if the bill be not filed, 
and the copy delivered four days excluſive before the end 
of the term, the defendant may imparle until the next 
term. N. on R. E. 5 W. & AM. 

Trial or judg- You muſt alſo proceed to trial or final judgment 
ment. within three terms next after declaration delivered, ac- 
counting that term one, R. Hil. 26 Geo. 3.; and allo 
charge defendant in execution, within tts terms after 
final judgment ſigned, accounting that term as one, 

unleſs prevented by error or injunction. 1btd. 
Declaration Middleſex, ( ſs.) A. B. complains of C. D. being in 
2gainſt a priſon» the cuſtody of the marſhal of the Marſpalſea of out 


er in cuſtody of : . . ; 
the marſhal, by lord the King, before the king himſelf : For that where- 


bill. as. Add pledges; you proceed as in other caſes to 
| ſign judgment, if no plea, Wc, 

How to charge Get a rule from the clerk of the rules for the marſhal 
in execution in to acknowledge defendant in his cuſtody, pay 58. 6d. 
no" oy take ſame and leave it at the marſhals houſe with 


105. 6d. he will write his acknowledgment thereon, 
which get from him, then take a piece of parchment 
without a ſtamp, in the ſhape of a bail-piece, and 
enter the committitur thereon thus: 


Michaelmas Term, 37 Geo. 3. | 
Mansfield and May. 


Committitur Middleſex, to wit. Richard Fenn is committed to the 


piece. cuſtody of the marſhal, c. in execution, at the 
ſuit of John Denn, in a plea of treſpaſs on the caſe, 
for 451. damages, there to remain until, c. 
R. R. attorney. Judginent of Trin. Term, 
30 Ges. 3. Roll. 566. 
There 
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There is a book kept in the K. B. office called the 
marſhal's book, in which are entered the names of 
perſons charged in execution previouſly to their 1 
fo charged. But this is a book of no authority; an 
only meant for the marſhal's convenience, that he 
may readily ſee what perſons are charged in execution; 
ſo that it is (in truth and reality) only a memorial of 
the defendant's being charged in execution in cuſtod 
of the marſhal ; and not the cauſe or foundation of ſuch 
charge and detainer. Hutchins v. Kendrick, 2 Burr. 
1049. This has been adhered 10 in a late caſe before 
Lord K-nyon, and he held it not neceſſary on the maſter's 
certificate, and refuſed to diſcharge the priſoner for 
want of ſuch entry. | 

Take committitur to the clerk of thejudgments, and file 
it with him before the la day of the term in which you 
are to charpe detendant in cuttody, as he muſt enter it 
on the roll, or defendant is ſuperſcdeable; 4 Burr. 
1481. Fotterell v. Philly, pay him 2s. it is uſual to 
enter the committitur in the marſhal's book, at the 
ſame time, before you deliver it over, pay 6d. | 

The committitur muſt be actually entered on record 
before the end of the ſecond term. 2 Str. 121 5. 


. Unwin v. Kerchiffe, 4 Burr. 1841. 
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A priſoner in cuſtody at the ſuit of the ting, cannot it in euftody ate, 
be charged with civil proceſs, wichout leave of the of the King. 


court or one of the judges. But where the defendant x, 
is in cuſtody on an attachment fur non-payment of ment. 


coſts, and charged with a civil action alſs, the court 
conſider ſuch an attachment to be oniy a civil execu- 
tion, and therefore held that he might be charged in 
execution in the action without leave of the court. 


Bonafous v. Schole, 4 Term Rep. 316. 


an attache 


Judgment obtained (and aftirmed on error); execu- pla tf mnt 


cution ſued for 6061, which was 51. more than was 
really due; rule obtained why detendant ſhould not 
be diſcharged, which was made abſolute. Pending 
this rule the defendant was charged in cuſtody for 
the rea] deb*, upon which this court was moved why 
the commitment of defendant ſhould not be ſet afide 
for irregularity? Held, that as there was no affidavit 
that the plaintiff had given notice that the firſt com- 
mitment was abandoned, pending the former rule; 
and a ſecond W for the ſame cauſe before 

1 the 


give notice of his 
having abandons 
ed a former come 
mittitur, which 
is er ronecut, be- 
fore he enters a 
ſeconds 


— — — 


— 
09 — N 2 2 <p — 
. 
. 4% 


| 626 PRISONERS, 


the firſt was diſcharged, is clearly informal. Rule 
| abſolute. Topping v. Ryan, 1 Term Rep 227. 
Acknowledg- Court held that the acknowledgment by the marſhal 


ment to be of a a 
1 ought to be of the ſame term in which the defendant is 


1 charged in execution, and that an acknowledgment twy 

charged, terms preceding is not ſufficient according to the prac. 
tice. Fiſher v. Stanhope, 1 Term Rep. 464. 

If defendant b: If the defendant be charged in execution, and after. 

charged. wards plaintiff dies, the executors need not revive the 


judgment, or charge the defendant de novo; for the 
execution is conſidered as executed, King v. Millet, 

. H. 22 G. 3. Tidd 211. 
—— e If the plaintiff proceeds faſter in his cauſe than by the 
by che rules, rules preſcribed, and obtains a verdict, he muſt charge 
the defendant in execution the term after the diftringas 


is returnable, or he may be ſuperſeded, 


By way of Detainer for a new Plaintiff. 


Charging in For preventing the detainer of priſoners charged by 


cu"ody of the declarations in the cuſtody of the marſhal] of the Mar- 
marſhal by way 


of detainer for a : s 
new plainuff. ſuch priſorer does not amount to 1ol.; 11 is ordered, 


That no declaration, whereby any priſoner ſhall be 
charged in the cuſtody of the marſhal, ſhall be ſuffi- 
cient cauſe of detaining ſuch priſoner in cuſtody, unleſs 
any affidavit, that the plaintiff's cauſe of action againſt 
ſuch priſoner does amount to 10}. or upwards, 
ſhall be firſt made and filed with the clerk of the rules 
of this court, ard the ſum ſpecified in ſuch affidavit ſhall 
be indorſed by him upon ſuch declaration, before leaving 
thereof with the turnkey. R. E. 15 Geo. 2. 
How to proceef, File a bill ( in vacation) as of the preceding term, 
then make affidavit of your debt if above 10]. which is 
File memoran- to be (worn betore a judge (or Meflrs. Proveft and 
dum or warrant abb), take a copy on treble penny ſtampt paper of 
1 the bill with you, and the affidavit to the clerk of the 
mill, rules, he will indorſe on the declaration the ſum ſworn 
to, leave the affidavit with him, pay filing 36. The 
bill muſt be filed firf?, then the declaration, ſo marked, 
muſt be delivered to the defendant, or left with the 
turnkey of the King's Bench priſon, pay him 15. be 
will acknow'edge defendant in cuſtody, then proceed 
as before. 2 Burr. 1052. 
3 Rule 
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ſhalſea of this court, where the cauſe of action againſt 
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Rule to ſhew cauſe why proceedings ſhould not be gervice of 2 
ſet aſide for irregularity. It appeared that the defend- latitat at eight in 
ant was in cuſtody at the ſuit of ſame plaintiff for ano- = eee 
ther cauſe of action. The lat. in this ſecond action 3, gink, hence 
(which was not bailable) was returnable on the 28th the declaration 
of January 1786. On that day, the declaration was —_— — 
left in the office, though writ not ſerved till eight that curſe of the 
evening. Motion 13th May. Buller J. In ard fame day, 
and iltinſon the court refuſed to ſet aſide the proceed- 
ings, though the notice of declaration was not ſerved 
until half paſt ten at night. 2 Burr. 812. Beſides, 
the defendant ſhould have made his application ſooner ; 
he is now out of time. If a priſoner be entitled to be 
ſuperſeded, he muſt always apply for that purpoſe; 
but if he come on a mere irregularity, he is in the 
ſame ſituation with any other defendant. N. B, The 
declaration need not be delivered to the defendant per- 
finally, or to the gaoler, wnleſs where he is in cuſtody 
at the ſuit of the ſame plaintiff, tor the ſame cauſe of 
action; ſo determined in this caſe, Robertſon v. Dou- 
glas, 1 Term Rep. 191. 

If the defendant is in cuſtody of any gaoler, Sc. For felony, 
for felony, upon producing the athdavit (ſworn before 
a judge) of the debt, the judge's clerk will give you an 
order to detain him; in this caſe affidavit is filed 
with Meſſrs. Proveft and Webb, and ſuc out writ (or, 
if bill of M:ddle/ex, with Mr. Braithwaite) as in other 
caſes ; take the writ to the ſheriff and leave the order ; 


pay 25. 4d. 
I he removes himſelf to the Fleet. 


If a priſoner in cuſtody of the ſheriff, by virtue of Removal before 
procels iſſued in this court, or in cuſtody of the mar- a declaration. 
ſhal before declaration delivered, removes himſelf to the 
Fleet priſon, the plaintiff has his election to declare 5Term Rep. 35. 
againſt him in the Common Pleas, or not; but, in 
order to declare againft him upon the proceſs iſſued in 
this court, he muſt bring him up into courc by virtue 
of an habeas corpus ad reſpondendum to charge him with 
ſuch declaration, which is directed to the warden, 
who returns fame. The former mode is the leaſt ex- 
penſive. 

But if ſuch priſoner be in the cuſtody of the mar- it be be charged 
thal, charged with a declaration in this court, and he With 2 declara- 
after wards removes himſelf to the Fleet, the plaintiff wins Fin. 

802 may 
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may proceed againſt him to final judgment in thi, 
court ; but in order to charge him in execution, plain. 
tiff muſt bring a writ of habeas corpus ad ſatisfaciendun 


directed to the warden of the Fleet, to bring him into 


Declaration, 


If in cuſtody of 
ihe marſhal. 


if declaration be 
delivered before 
ene month of 
Eafter, or the 
morrow of All 
Souls, defendant 
to appear in ten 
days after term. 


If he appear, 
may imparle till 
next term, ex- 
cept in London 
er Middleſex, 
&c. 


this court returnable on a day certain. 


He to proceed by Original againſt the Defendant in 
Cuſtody of the Sheriff of any County. 

If defendant is in cuſtody of any ſheriff, Sc. upon 
a ſpecial capias, then declare againſt him by delivering 
a declaration only, on treble penny ſtampt paper, thus; 

Surry, to wit, Richard Fenn, late of, Sc. yeoman, 
was attached to anſwer 7ohn Denn in a plea of treſpaſs 
on the caſe, and whereupon the ſaid John Denn by J. J. 
his attorney complains, That whereas (as in other 
caſes) ; you do not alledge by original, in whe/e cuſ 
tody be is; but affidavit of the ſervice is required, and 
proceed the ſame as by bill afterwards, 

If in cuſtody of the marſhal, declare againſt him in 
the ſame manner, and do not alledge him to be in the 
cuſtody of the marſhal, 

Having ſhewn how priſoners are to be declared 
againſt and detained, it will now be requiſite to ſhew 
when they are to appear and plead. | 


Within what Time Priſoners have to plead in County 
Gaol:. 


That upon every arreſt on meſne proceſs return« 
able the firſt day of Eaſter and Michaelmas term, and 
a copy of the declaration be delivered before menſem 
Paſche, or crafliinum Animarum, and affidavit of the 
delivery thereof made and filed, if the defendant doth 
not appear before the end of ten days after Eaſter and 
Michaelmas terms reſpectively, judgment may be en- 
tered againſt him, rules having been given: But if he 
appears before the end of ten days after the term, ke 
ſhall imparle until the next term unleſs the action be 
in London or Middleſex, and defendant be in priſon 
within forty miles of London or We//minſler; then 
though he doth appear before the expiration of 1 
days after the end of the term, he ſhall plead two days 
before the ign day of the next term, and in default 
thereof, rules having been given, judgment may be 
entered againſt him as aforeſaid, R. E. 5 W. & A. 


ect. 3. 
# 1 


53 


a a N : ——_— * "_y „** > , th = * * _ * wet Is ba 18 TY A 8 WY * 8 
WW A N „ pe 3 3 e 1 
* 8 4 4 "4" WP 2 N * _ * „ — . F # h 2 n 9 f O 1 ; Pr” 2 4 1 . : 2 1 8 F — * 


1 _ , * — pie 5 * 2 4 ? "> I 5 : '2 Fw oj , * 
« * Sad 2. {0 * * 75 ; 5 ho. * * % WF + 2. - 8 = « 7 1 2 Pr. 


PRISONERS. 629 


If a copy of a declaration be delivered again/? ſuch gut it declaration 
defendant on or after men/em — in Eaſter term, or delivered one 
craſtinum Animarum in Michaelmas term, or in Hilary e. 3 
or Trinity term, and thereupon the plaintiff gives mo:row of All 
rules to appear and anſwer; then if the defendant Souls, or in Hi- 

. lary or Trinity- 
appear two days before the eſſo:gn day of the next term, 


R : , term, if defend- 
he ſhall imparle until the ſaid next term ; but if he does ant appears two 


not appear within that time, judgment may be ſigned. 2 wo 
bid. ſect. 4. x £2 
; * writ be returnable in any term, and a copy it declaration 
of the declaration has been delivered before the Gign 4elivered before 
6ay of the next term, the plaintiff in ſuch next term — 
may give rules to appear and anſwer, and if the de- the retera of the 
fendant does not appear and plead upon the expiration writ. 

of the rules, judgment ſhall be given againſt him, 

Ibid. ſeft. 5. 

If detendant is in cuſtody of the ſheriff, a rule to Nes rele, 
appear and plead muſt not be given before affidavit of 
the delivery of the declaration is filed; which muſt now 
be filed with the clerk of the rules before the ff: ft day of 
the next term, after the delivery. Rule H. 26 Gee. 3. 

If the writ be returnable before the laſt return of conſtructiag. 
the term, and party arreſted and in cuſtody, and the 
declaration is delivered againſt a priſoner in cuſtod 
of the ſheriff four days before the end of that term, 
he ſhall appear and plead in eight days, provided the 
affidavit is filed in due time after delivery, and rule 

ven. 

ö But if not, he has till two days before the e ſeign When to plesd, 
day of the next term to appear and plead theteto; '*" _ —_ 
and in caſe of neglect to ſign the judgment (a de- n 097 
mand of plea having been made, if in cuſtody of the 

marſha]) that term, then a common four-day rule to 

plead may be given the next term, and no plea be- 

ing filed or delivered, plaintiff may figa judgment 

(without a new demand), 

A priſoner may, any time pending the action, and Mav, before 
before final judgment, file ſpecial bail, and juſtit 1 
ſame, and have a ſuperſedeas, if in the cuſtody of the “ i de. 
ſheriff; if in cultody of the marſhal, by a judge's 
order only, 


N. B. A juſtification in vacation before a judge, is 
luicient upon notice. 
The iſſue now is not paid for. 


Sf 3 


Iſſue. 
The 
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Though a priſon- The court held a defendant priſoner, although 

mh 3 ſuperſedable, but not actually ſuperſeded, if found in 

* wed with cuſtody, may be charged with a declaration at the 

a declaration, ſuit of a new plaintiff. 2 Burr. 1048. Hutchins v. 

„„ | 

en a Pn The plaintiff declared againſt defendant in cuſtody 

Po time he Of the ſheriff of Glouceſter in laſt Hilary term: and on 

muſt give notice 25th Feb. he entered the plea of general iſſue in the 

ef ry yg book. The plaintiff did not know of the plea, and 

entitled to be diſ- Of courſe took no further ſtep. Motion to. diſcharge 

charged until the im in E. T. for not proceeding to trial within three terms: 

r lt was oppoſed—1tt, becauſe the application was too 

or not pro- 

ceeding to trial Early: 2d, that the plea muſt be conſidered as a 

or judgment. nullity, defendant not having given notice of it, and a 

caſe was mentioned out of my ſecond edition, in which 

Mr. J. Buller refuſed, eonſidering the plea as a nullity, 

Buller J, I think that: the: defendant is wrong upon 

both points. The firſt would be a ſufficient anſwer 

to this application, and on. the ſecond 1 have no diff 

culty in ſaying, that the defendant ſhould have given 

notice of the plea. Rule refuſed. Thomas v. Prichard, 

. . Term Rep. 664. | 

When notice of . If a defendant (priſoner) mean to avail himſelf of 

11 0 a plea which is filed beſore the time, when by the 

RE” rules of the court he is compellable to plead, he muſt 
give notice of his plea. Buller J. 

T he rule to appear and plead expired on the 19th of 

November, the defendant entered his plea the 16th Mo. 

plaintiff ſigned judgment on the 20th, for want of 

a plea, Motion to ſet it aſide, and the court made 

rule abſolute, the defendant having pleaded in regular 

time, and held no notice of it was neceſſary, Ruſboln 


v. Chapman, 5 Term Rep. 473. 


Il hen Priſoners entitled ts be diſcharged. 


Once ſuperſel- The old rule that a priſoner who is once ſuperſedable 

able, always ſo, always continues ſo, was infiſted on. Per Cur. lt 

—— extends only to the ſame proceſs; and where the 
nature of the charge is altered to a charge in execu- 
tion, it is quite otherwiſe, The Lond. A. Comp. v. 
Perkins, I Term Rep. 591. 


If a prifoneris Motion for a ſuperſedeas for not proceeding to 


once ſuperſed= trial or judgment in due time. The arreſt was in 
able, adde Augu t 1783, by the ſheriff of Kent 5 20th November, 


not take the ad- © a . 
vantage, he can» declaratiol: delivered; 3d February 1784, no plea 


plainti 
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plaintiff ſigned interlocutory judgment “ without à not do it after 


« demand of plea; on the 26th February, a ple, was 
filed, defendant having removed himſelt to the X B.; 
15th Fuly, plaintiff waived the judgment (there being 
a diſpute reſpecting the regularity), and gave notice 
of trial; in Michaelmas term following, plaintiff ſign- 
ed judgment, and the day after, charged defendant in 
execution. Palmer ſhewed cauſc, and contended a 
demand of plea was unneceſſary (except when the de- 
fendant was in court); and if entitled to be ſupetſed- 
ed, he ought to have applied in time. Buller J. in 
the caſe of a priſoner in this court there muſt be a 
demand of plea. If he is in the cu/tedy of the ſheriff, 
no demand is neceſſary. If a priſoner be ſuperſed- 
able for any irregularity, 2s for want of the demand 
of a plea, he cannot take advantage of that, after he is 
charged in execution, ſuppoling he has any opportu- 
nity of applying on that ground. before he is charged 
in execution, Now here the defendant had ample 
time; for judgment was figned in Michaelmas term 
1784, and he might have applied in Trinity term 
fol owing. , Rule diſcharged, Roſe v. Chrie/tfield, 
1 Term Rep. 591. 

Ordered, | hat if no declaration be delivered before 
the end of the next term after the return of the proceſs, 
by virtue whereat ine pritoner is or ſhall be taken, Se. 
and an affidavit made and filed with the clerk of the 
rules of the deltuery, and of the time when. and the 
perſon to whom the ſame was delivered before the firſt day 
of the next term aſter the delivery of ſuch declaration, the 
priſoner to be dilcharged by ſuper ſedeas, Fe. R. Hil. 
T. 20 Geo. 3 

In caſe vf commitment or ſurrencer to the marſhal 
after return of proceſs, and before declaration delivered, 
unlets the plainuft hall cauſe a declaration to be de- 
livered before the end of the term next after ſuch com- 
mitment or ſurrenaer ſhall be made, and due notice of 
ſuch ſurrender given, the priloner ſhall be dilcharged 
by writ of /uper/edeas. Ibid. 


How to diſcharge for want of Declaration. 

To viicharge a priſoner on the piaintiff's not de- 
Claring in due time, if in cuſtody of the theriff, &c. 
get a certificate from the gaoler of the cauſes he 1s 
charged with, and an affilavit of his having ſigned 


, 814 ſame; 


charged in 
execution. 


For want of a 


dec! a5 ation 


within two 
ter ne, defend. 


ant may be diſ- 


Arge. 


In caſe of com- 
mitment to the 


marſhal, 
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ſame ; then take out a ſummons from a judge, 2 fey 
cauſe why a writ of ſuper'edess ſhould not 1ſſue to 4. 
charge the defendant; ſerve ſame on plaintiff's attorney, 
and it he does not attend, make affidavit of ſuch fer. 
vice and attendance thercon (as there is but one ſum. 
mons neceſſary}, and then the judge will grant an 
order for a ſuperſedeas, upon filing common bail, and 
the memorandum on a 25s. 6d. ſtamp is filed with 
Me ſſrs. Proveft and Webb; pay ſummons in term 1s,, 
vacation 28., order 4s., common bail 18. 6d., ſuper. 


ſedeas ſigning 18. 8ds, ſeal 7d. 
How if in Cuſtody of Marſhal. 


If in cutody of If the defendant is in the cuſtody of the marſhal, apply 
the marſhal, to the clerk of the papers of the King's Bench priſon, 
for a copy of the cauſes whereon he ſtands charged, 
then take out ſummons as before, and ſerve it on 
plaintiff's attorney; if he does not attend, an order 
will be made, upon hling common bail, and the mar- 
ſhal (upon the clerk of the common bail's certificate) will 
diſcharge the de fendant without a ſuperſedeas ; pay for 
it 15, 8 
Hby original, If the action be by original, then proceed as above, 
and when you have got the order, file an appearance 
with the filacer, pay 28. 6d. and he will make out a 
ſuperſedeas thereon, pay 48. 10d. figning, ſeal 5d. if 
in cuſtody of the ſheriff ; if in cuſtody of the marſhal, 
he will certify to him, the ſame as by bill; pay him 
for cert ficate 15, | 
If a foperſedeas If the defendent be ſuperſeded for want of proceed- 
be had bete ings hetore -jud/ment, yet the plaintiff may, after 
Meere gudgment obtain d, take him in execution; but other- 
plaintiff may X 3 
bave execution; Wile, 't defendant ſuperſede for want of charging in 
aliter for want o gxeculicn. N. on R T. 2 Geo, 1. II detendant has re- 
— ia eke. move him'elt befoie declaration to the Fleet, the ſum- 
8 mens mult be taken out in the Common Pleas to dit 


charge. 


How fer want of proceeding to Trial, c. 


Counſel's hand not being ſet to a replication, Mr. 
J. Builer diſcharged the priſoner ; countel's hand in 
this caſe was requiſite, 


* An attendance half an hour next immediately follotving the return of 
the ſemmen, ſufficient. Vice the rule in p. 95, formerly an hot. 


Orde 55 
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Ordered, That in all caſes after a declaration deliver- 
as aforeſaid at the King's Bench, or any other. gal 
or priſon, unleis the plaintiff thall proceed to trial, or 
final judgment thereupon, within three terms next after 
ch declaration delivered (if by the courſe of this court 
the plaintiff can ſo proceed), of which three terms, 
the term wherein ſuch declaration all be delivered 
ſhall be taken to be one: or in caſe of a ſurrender in 
diſcharge of bail, after a declaration delivered unleſs 
the plaintiff ſhall proceed to trial or final jud2ment 
thereupon, within three terms next after ſuch ſurrender 
and due notice theresf (it by ine courle of the court the 
luintiff can ſo proceed), of which three terms, the term 
wherein ſuch ſurrender ſhall be made ſhall be taten to 
be one, the priſoner ſhall be diſcharged out of cuttody 
by writ of ſuperſedeas, to be granted by this court or 
one of the judyes upon filing common bail, unleſs 
upon notice given to the plaintiff's attorney, good 
cauſe ſhall be ſhewn to the contrary. And in all 
caſes after ſuch trial ſhall] be had, or final judgment 
obtained againſt any prifoner in the cuſtody of the 
marſhal, or in any other gaol or priſen, unleſs the 
plaintiff ſhall cauſe ſuch priſoner to be ch-rged in ex- 
ecution within two terms next after fich trial fhall be 
had, or final judy; ment fhall be obtained (of which two 
terms, the term in Ghich fuch tria' thall be had, or 
final judgment ſhall be obtained, ſhall be taken to be 
one), in caſe no writ of error ſhall be depending nor 
injunction be obtained for ſtay of proceedings: and if 
any writ of error ſhall be depending, or injunction ob- 
tained, then within two terms next after judgment ſhall 
be athrmed, the writ of error be nonprofied or diſcon- 
tnued, or the injunction difl..lved, including the term 
in which ſuch affirmance ef judgment, nonpros, or 
Gilcontinuance of the writ of eiror, or diſſolution of 
the injun ian, ſhall be obtain d; or in cafe of a furren- 
Cer in diicnarge of bail after trial nad, or final judgment 
obtained, unlefs the plaintiff ihall cauſe the defendant 
to be charged in execution within two terms next after 
ſuch ſut endet and due notice three; of which two 
terms, the term wherein ſuch ſurrender (hall be made 
ſhall be akeu to be ere, in caſe no writ of error {hall 
be depending, nor injunction obtained for {tay of pro- 
ceevings; and if any writ of error ſhall be depend- 
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ing, or injunction obtained, then within tw th, 
next after judgment ſhall be affirmed, the writ of ery 
be nonprofſed or diſcontinued, or the injunction diſſolye, 
including the term in which ſuch affirmance of Jud 
ment, nonpros, or diſcontinuance of the writ of error 
or diſſolution of injunction, ſhall be obtained, and the 
priſoner ſhall b--diicharged out of cuſtody by fuperſe. 
deas to be granted as aforeſaid, on filing common 
bail; unleſe, upon notice given to the plaintiff's ator. 
ney, good cauſe ſhall be ſhewn in either of theſe caſes 
to the contrary. X. H. T. 26 Ges. 3. The rule of 
Trin. 2 Geo. i. is now at an end. 

For the better underſtanding of this rule, it may be 
proper to ſtate the pruceedings. If the declaration is 
delivered in Hilary term 1796, the plaintiff muſt fig 
judgment the laſt day of Tr7nity term, and charge 4. 


fendant in execution the laſt day of Michaelmas term 


(unleſs error or injunction), 

If defendant furrenders to the cuſtody of the mar. 
ſhal in vacation, he cannot account that vacation 25 
a term, unleſs he ſurrendered before the efſoign day if 
the term enſuing ſuch vacation, | 

If a writ be ſucd out againſt huſband and wife, and 
the wife only be arreſted and detained in cuſtody, ſhe 
ſhall not be compelled to put in bail for her huſband, 
but may file common bail for herfelf, and have a fl 
perſedeas for her diſcharge; but if the huſband only 
be arreſted, he ſhall put in bail for his wife, as well 
as himſelf. 

If a defendant has been once diſcharged out of ex- 
ecution upon terms which are not afterwards com- 
plied with, the plaintiff cannot reſort to the judgment 
again, or charge the defendant's perſon in execution. 
Vigers v. Aldrich, 4 Burr. 2482. 

W here a priſoner in execution is diſcharged by the 
conſent of his creditor, upon giving a freſh ſecurity to 
ſatisfy the judgment, and that ſecurity is afterwards 
defeated on account of mere informality, the judg- 
ment is ſatisfied, and cannot be ſet off againſt a demand 


of the priſoner. Jacques v. Mithy, i Term Rep. 557+ 


How for not proceeding to Judgment, and charging it 
Execution in Cuſtody of the Sheriff. 


To proceed to diſcharge the priſoner for not pro- 
ceeding to judgment, or charging in execution in due 
time, 
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time, apply, if the defendant is in cuſtody of the ſheriff, 
to the gaoler for a copy of cauſes ; get an affidavit 
of his having ſigned the ſame, and that the nate thereto 
is his hand-writing ; then take out a ſummons at a 


judgment and 
execution, in 
cuſtody of the 
ſheriff, 


| judge's chambers to ſhew cauſe, which ſerve on the 


plaintiff's attorney. If he does not attend, you will 
upon the third ſummons have an order of courſe, on 
an affidavit of the ſervice and due attendance ; but if 
he ſhould attend, and it is a country cauſe at a diſ- 
tance, the firſt is an order ii, within a limited time; 
giving time to the agent to write to his client, and 
then an order abſolute, if no cauſe ſhewn ; the agents 
in town generally indorſe the ſummons, unleſs cauſe 
ſhewn in a week, &c 

Upon the order in either caſe being made, iſſue out 
a writ of ſuperſedeas for his diſcharge ; which ſee here- 
after, 

On iſſuing ſuperſedeas in this caſe, file a memoran- 
dum or warrant on a 28. 6d. ſtamp, as directed by 
feat. 25 Ceo. 3. c. 80; the bail-piece is left with the 
judge's clerk. 

If the plaintiff recover a judgment againſt two de- As to where x 
fendants in the King's Bench, and one of them bring writ af error 
error in the Eæcheguer chamber, the plaintiff cannot angels 
charge the other detendant in execution til! the record 
be remitted into the court of K. 3, notwithſtanding 
the writ of error might have been quaſhed immedi- 
ately, becauſe not brought by both the defendants, 
Laroche v. Waſbrough & an. 2 Term Rep. 737. 


In ſuch caſe where the judgment was affirmed in Court permitted 


the Exchequer-chamber, and coſts given of the writ of 


execution on the whole ſum including the coſts of the filed. 

writ of error, as well as the original ſum recovered, 

this court permitted the plainuff to amend his commit- 

titur in execution as to the defendant who did not join 

In the writ of error, by altering it to the original ſum 

recovered, bid, If there be a removal after declara- It there be 3 
lian, and defendant is to be diſcharged for . want of removal aiter 
proceeding to trial or judgment, the court where the de- beclaration. 


| claration is, will diſcharge him. 


In Cuſlody of the Marſhal. 


If the defendant be in cuſtody of the marſhal, then In cuRody of 
get copy of the cauſes from the clerk of the papers of te marihal. 
the 
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the King's Bench priſon (no affidavit is neceſſary d 


his ſigning), take out ſummons as before, and attend: 
if you obtain an order, file bail with the clerk of the 
By origin:l, common bails if by bill (F by original, enter appear. 
ance with, aud obtain a certificate of the filacer), wh, 
will give certificate for the diſcharge, 

A. B. plaintif, 

In the King's Bench, and 
C. D. defendant. 
Affidavit of frr= F. C. of, Sc. gent. maketh oath and faith, That he 
vice of the ſum- did, on the day of laft paſt, ſerve 
EY a true copy of the ſummons hereto annexed, on Mr, 
H. I. who acts as attorney or agent for the plaintif 
in this cauſe, by leaving the ſame at the houſe of the 
ſaid H. I. in with the clerk or ſervant there, 
And this deponent further ſaith, That he did alſo ſerie 
Mr. H. I. with another true copy of the ſummons 
hereto annexed, on the day of laſt, by leav. 
ing the ſame with the clerk or ſervant of the ſaid H. J. 
at his houſe aforeſaid. And this deponent did alſo, 
on the day of laſt, perſonally ſerve 
the ſaid H. I. with a true copy of the ſummons hereto 
annexed, And this deponent further ſaith, That he 
did, on the ſeveral days mentioned in the ſaid ſum- 
* Honorable mons, duly attend at the chambers of the * right ho- 


Mr, Juſtice norable Lloyd lord Kenyon, in Serjeant's- Inn, Chan- 


Grole, cery-lane, Londen, but no one attended on behalf ef 
the ſaid plaintiff. 

May get plele- It is very common to fave this affidavit and the 

ritf's attorney to three ſummonſes, by getting plaintiff's attorney to 


conſent. go to the chambers; and the clerk will make an order 
upon hearing. If it is a country cauſe, the order will 
be nit, unleſs cauſe be ſhewn in a reaſonable time 
(generally a week). 
Attorney ſhould It is improper to take a cornovit from a priſoner 
be preſent on without his attorney being preient, and if done, the 
lane e hgn- proceedings may, on that ground, be ſet aſide, but nt 
ing a cognovit. : X g : 
for irregularity, Parkinſon v. Caines, 3 Term Rep. 


616. 
H:b. corp, The plaintiff arreſted defendant in the Mar ſhaiſee 
brought by court, and had him in cuſtody there; the plaintiff 


plaiytiſt to e- 1 1 . 
move bie priſon. DFOUgNt 2 habeas corpus to remove him into the X 


er, quaſhed, to charge him with the ſame demand. Motion to 
quaſh the writ made abſolute. Aelſome v. Gardner, 

Cow, Rep, 116. g 
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IWrits of Superſedeas. 


This writ is a command to ſtay or forbear ſome 
ordinary proceedings in law, which in appearance, 
ought to be done, or purſued, weie it not for the 
cauſe whereon it is granted. : 

George the third, Sc. to the ſheriff of Kent, greet- 
ing: Whereas it was lately commanded, that you 
ſhould take Richard Fenn, if he might he found in 

dur bailiwick, and keep him fafels, fo that you might 
have his body before us at Meſiminſter, on Wedneſday 
next after fifteen days ef Eofter, to anſwer to John 
Denn, in a plea of treſpaſs, and aiſo to a bill of the 
ſaid John, to be exhibited againſt the ſaid Rrichard, 
for 1001. upon promiſes, according, c. and becauſe 
the ſaid Richard came into our court before us, ard 
hath filed common bail in the ſaid action, and the 
(aid Jabn not having declared againſt him, within two 
terms next after the ſaid taking; therefore we com- 
mand you, that you wholly ceaſe from tek ng, arteſt- 
ing, or impriſoning, the ſaid Richard, or any ways 
moleſting him on that occaſion, and no other; and if 
you have taken him on that account, and no other, and 
do detain him, that then you cauſe him to be dcliver- 
ed without delay, from the prifon wherein. he is fo 
detained, at your peril, Witneis Lid lord Kenyon, 
at Meſiminſler, the 15th day of June, in the thuty- 
ſixth year of our reign. 
Mansfield and I ay. 

Kent, (ſs.) Super ſedeas for Richard Fenn, ats. Jahn 

enn. J G. attorney. 

Pay ſigning with Meſſts. Preveſt and Webb 15. 8d. 
ſeal 7d. ſheriff's fee in Lenaen and Midleſex 28. 4d. 

be above ſuperſedcas will do by original, only go 
as far as a plea of ticipais, and add, “ o7 the caſe on 
« promiſes to the ſaid A. his damage of fifty pounds; and 
&« becauſe the ſaid Richard came inte our court befere es, 
« ond appeared in the ſaid action, and the ſaid A. not 
« having declared, &c. as bove. Pay itgning with 
the hlacer, 38. 10d. ſeal 7d. 

George the third, Sc, to the ſheriff 0f Oxferdſbire, 
greeting: Whereas A. B. is detained in our priſon, 
under your cuſtody, by virtue of a certain writ of 
latitat, returnable on, Ec. to anſwer C. D. in a plea 
of treſpaſs, and alſo to a bill of, Sc. And whereas 
10 the 
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the ſaid A. afterwards, in Hilary term laſt paſt, 33 
charged with a declaration at the ſuit of the ſaid C. in 
the plea aforeſaid ; but becauſe it appears to us thy 
the ſaid A. hath filed common bail to anſwer the fad 
C. in the plea aforeſaid, and that the ſaid C. hath ng 
proceeded to judgment againſt the faid A. within ty 
terms next after the delivery of the ſaid declaration, xx 
required by the rules of our ſaid court; we command 
you that you wholly ceaſe from taking, &c. as in th 
other. 

George, Cc. as in the other, as far as e plea afin. 
« ſaid,” then ſay, “and becauſe the ſaid C. hath not 
% proceeded to charge the ſaid A. in execution, within 
«© two terms next after judgment obtained, according 
« to the rules of our ſaid court, before us, we there. 
* fore command you, that you wholly ceaſe,” (as in 
the other). | 

Say (after recital of the writ), and becauſe it ſuff. 
ciently appears to our ſaid court before us, that the 
ſaid C. hath found ſufficient bail, to anſwer the ſaid 
A. in the plea aforeſaid; therefore we command you, 
that if the ſaid C. is detained in our faid priſon in your 
cuſtody, by occaſion of the ſaid action, and no other, 
then you permit him to go at large, as you will au. 
{wer the contrary at your peril, Witneſs, &c, 


Of the Habeas Corpus ad reſpondendum. 


An habeas corpus ad reſpondendum, is when any one 
is impriſoned at the ſuit ot another, upon a legal pro- 
ceſs in the Fleet or any other priſon (except the King" 
Bench priſon}, and a third perſon would ſue that pri- 
ſoner in the court of K. B., and cannot becauſe he is 
not in cuſtody of the marſhal, In this caſe he may 
have this writ to reinove him out of the priſon where 
he is, into this court, returnable at a day certain, to aſt 
{wer the plaintiff in this action here, : 

The firit thing to be done is, prepare an affidavit of 
the debt, get it {worn before one of the judges of this 
court, then ſue out a writ of hab. corp. ad reſpondin- 
dum direQed to the proper gaoler, in whole cuſtody 
detendant is, fign it with Meſſts. Proveft and Wb, 
and ſeal it, leave it for the return, it is to be made 
returnable on a day certain, pay for return, attend at 
Weſtminſter on the return day, have a declaration pe 
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PRISONERS. 


N. B. A bill ſhould be filed, and rule to plead 
given as in other cafes, and demand of plea 
made. 

George the third, Sc. Fo the warden of our pri- 

ſon of the Fleet, greeting: We command you, that you 
have the body of C. D. detained in our priſon under 
your cuſtody, 25 it is ſaid, under ſafe and ſecure con- 
duA, together with the day and cauſe of his being 
taken and detained, by whatſoever name he ſhall be 
called in the ſame, before us at Heſiminſter, on 

next after to anſwer A. B. in a plea of treſpaſs, 


. and alſo to a bill of the ſaid 4. B. to be exhibited 


againſt the ſaid C. D. for 50). upon promiſ-s, and 


W then and there to do and receive all and finguiar thoſe 


things which our ſaid court before us ſhall tken and 


| mere conſider of him in this behalf; and have you 


there then this writ, Witneſs Lloyd lord Kenyon at 
Weſtminſter, the day of in the 36ch year 


ol our 1eign. 


Mansfield and I, ay. 


Oath for 24]. 7. K. attorney. 


Debtors in Execution. 


8 How to be diſcharged on the 32 Geo. 2. 


e. 28. 33 Ged. Þ © . 


f JF any perſon ſhall be charged in execution for any 


ſum not exe*eding 100). and minded to deliver up 


0 the plaintiff all his eſtate, he may, before the end 


of the fir/? term which ſhall be next after he ſhall be 


charged in execution *, exhibit a petition to any court 
rem whence the proceſs iſſued, upon which any ſuch t. 


priſoner was or were taken and charged in execution 
s aforeſaid, or into the court, or where he is removed 


by habeas corpus, ſetting forth not only a true account 


of his real and perſonal eftate, which he, or any in tru 


for bim, is, Was, or were entitled to, at the time ef his 
Pelittoning; and of all incumbrances affetting ſame, but 


aifo a true account of all the real and perſonal eſtate 


The act does not extend to qui tam actions. Burr, 1322, Black 472. 


which 
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S pared ready engrofſed to give the maſter in court, he 
Vill charge the defendant therewith. 
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Obj⸗ ction to 
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DrBToRs. 
which he, or any perſon in truft for bim, or for zig 


was or were intereſſed in, or entitled to, at the tim, 

his firſi impriſonment, either in poſſeſſion, reverſſun, 1. 
mainder, or expectancy, to the beſt of his belief; and th 
u ties, bonds, nates, and books relating thereto, with jy 
names and places of abode of the witneſſes. And before 
it be received, ſuch priſoner ſhall give or leave, ct 
cauſe, Sc. unto and for all and every the creditors a 
whoſe ſuit he ſhall fland charged in execution, or his oe 
her executors, &c at his or their uſual place of 
abode, or to or for his aitorney ir agent laſt emply 
in any ſuch action, in caſe any ſuch creditor cam 
be met with, but not otherwiſe, 14 days at leaſt be. 
fore any fuch petition fhall be preſented and re. 
ceived, a notice in writing, /igned with the prope 
name or mark of ſuch priſoner, importing therein, 
« That fich priſoner doth intend to petition the curt at 
* aforejaid, And alſo ſetting forth a tue copy of the 
e account or ſchedule, mcluding the wele real and perfond 


gate which he deth intend to deliver (other than an 


* except the neceſſary wearing apparel and beading of th 
& priſoner, and his, her, or their family, and the tul 
er inflruments of his trade or calling, not exceeding 
& ol. in th: whole).”” 

Affidavit of ſervice to be left with petition, and 
read; and a rule to be made for bringing the priſoner 
into court, and ſummoning the creditor to appear 
perſonally, or by attorney, at ſome certain day to he 
ſpecthed ; and the creditor appearing or not in perſon, 
or by attorney, then upon affidavit of the due ſervice 
thercof being made on him, or his attorney, if any 
ſuch creditor, his, her, or their executors, Fc, cannot 
be met with, ſuch court ſhall examine into the mat- 
ter, and order an afſignment of his effects. But it 
the creditor he cauſe, and deſire further time to in- 
form himſelf, court may remand the priſoner, and 
direct him ta appear, &c. on ſome other day at furtheſt 
within the firſt week of the next term, but ſooner f 
court think fit. And all objections which ſhall de 
made in form againſt priſoner's ſchedule, ſhall be mac 
only the fir/? time he ſhall be brought up. And if cte- 
ditor doth not appear on ſecond day, fc. or appearings 
and ſhall not be able to diſcover any effects omitted 
then priſoner to be diſcharged on executing an athgn- 


ment of his eſtate and effects unleſs the creditor agree 
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DeBToORs. 


writing ſigned to pay 28. 4d. as court ſhall think fit 
to be paid Monday in evexy week, ſo long as he ſhall 
continue in priſon at his ſuit. But upon failure of 
ayment, the priſoner, on application, to be diſ- 
charged, &c. Where more creditors than one inſiſt 
on the priſoner's detention, they are to pay him each 
not exceeding 18. 6d. Sed. 14. 
Priſoners charged in execution in country and other 
aols, to proceed in like manner. Sed. 15. 

The defendant was charged in execution 16th Ogo- 
ber 1789. Michaelmas term following he had given 
the proper notice to plaintiffs to be diſcharged under 
the lords' act 32 Geo. 2., but having employed an 
agent to purſue the ſubſequent ſteps neceſſary to entitle 
himſelf to take advantage of the act, which the agent 
had failed to do, he had been in conſequence remanded, 
In Michaelmas term 1790, he made a ſimilar application 
by virtue of 26 Geo. 3. c. 44. the only queſtion was, 
Whether, under the 5th ſection, he could make oath 
that he had negleCted to take advantage of the former 


fatute from ignorance or miſtake? Lord Kenyon ſaid, 


even if the negle& aroſe from the miſconduct, and 
not merely from the ignorance or miſtake of a third 
perſon, I ſhould think that as to the party himſelf it was 
fairly referable to the words and meaning of the act; 
as to him it may be called ignorance or miſtake if he 
fairly meant to do what the law required of him. 
And Buller J. (aid, even if the negle& were wilful on 
the part of the agent employed, yet if the defendant 
were not privy to it, but did every thing in his power 
to comply with the requiſitions of the act, it is as to 
bim imputable to miſtake. Ordered, that the pri- 
loner be brought up. Pearce & an. v. Taylor, 4 Term 
Rep. 235. The wording of the act was with a view 
to prevent a defendant taking advantage of any wilful 
neglect or miſconduct of his own. Per Aſpburſt J. 
The words © ignorance or miſtake,” in contradiſtinction 
to fraud and deceit. Groſe J. 
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Priſoners eharg- 
ed in execution 
in the country. 
A priſoner who 
has loſt the be- 
nefit of the 


Jards* act 32 


Geo. 2. c. 28 9 
by the miſcon- 
duct of an agent, 
may afterwards 
be diſcharged 
under 26 Geo, 3. 


By ſtat. 33 Geo. 3. c. 5. Every perſon that now New 28h extend- 
** or hereafter thall be in execution for any ſum not” ing it to 3001. 


* exceeding 300l. ſhall be entitled to the ſame relief 

* aS by the above recited act. 
7 * That every perſon now in execution for any ſum 
i exceecing 100l., and not exceeding 300l., ſhall be 
„ titled to ſuch relief, notwithſtanding the time li- 
mited by the 32 Geo, 3. for ſuch perſon to apply is 
GE © af 
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The notice, 


DeBrors. 


or may be expired; provided ſuch perſon ſhit 
make ſuch application at any time before the end 
of Ea/ler term next. Sea. 2. 

„hat every creditor or creditors, his or their 
executors, &c. at whoſe ſuit any debtor ſhall be 
charged in execution for any ſum not exceeding 
300l., ſhall have ſuch remedy by compelling ſuch 
debtor to deliver up his or her eſtate and effeq; 
for the benefit of his or her creditors as is provided 
by the 32 Geo. 2. in caſes where the ſum for which 
ſuch debtor ſhall be in execution does not exceed 
zool. Sea. 3. 

„his acts extends to perſons not paying of coſt 
duly and regularly taxed and allowed by the pro. 
per officer after proper demands made for that pur. 
poſe ; and alſo upon any writ of excommunicats c. 
piendo, or other proceſs for or grounded on the 
non - payment of coſts or expences, in any cauſe or 
proceeding in any eccleſiaſtical court. Se. 4, 

«© That were any debtor as aforeſaid ſhall have 
ne glected or ſhall neglect to take the benefit of the 
32 Geo. 2. or of this act within the time limited 
by the ſaid act, or this act, and ſhall make it ap- 
pear to the court out of which ſuch execution iſſued, 
that ſuch neglect aroſe from ignorance or miſtake, ſuch 
debtor ſhall then be entitled to take the benefit of 
the ſaid act, or of this act, as if be or ſhe had taken 
the ſame within the time by the ſaid act, or this ad, 
ſo limited as aforeſaid: provided that it ſhall be 
lawful for any creditor, &c, at whoſe ſuit any 
debtor ſhall be ſo in execution, to file interrogato- 
ries for the examination of ſuch priſoner before hi 
or her being admitted to take the benefit of this 
or the before recited act; that this act ſhall not ex- 
tend to any debt owing to the crown, nor ſhall it 
affect any proceeding which at any time may de 
lawfully had under or by virtue of any commiſſion 
of bankrupt ; nor ſhall it extend to Scotland; and 
to continue and be in force for five years, and from 
thence to the end of the then next ſeſſion of patlia- 
ment, and no longer.” Sec. 5. 


In the King's Bench. 
John Denn againſt Richard Fenn. 
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DeBToRs, 643 


1 can be heard), to petition his majeſty's court of 
King's Bench at W:ftminſler, for ſuch relief and benefit 
as | am entitled to by virtue of an act of parliament 
made and paſſed in the thirty-ſecond year of the reign 
of his late majeſty king George the ſecond, intitled, 
&« An act for the relief of debtors with reſpect to the 
impriſonment of their perſons,” &c. and alſo of an 
act made and paſſed in the 33d year of the reign of 
his preſent majeſty, intitled, ** An act for the further 
&« relief of debtors,” &c. and that I have no debts, 
eſtates, or effects whatſoever, nor had I at the time 
of my firſt impriſonment in this action, or at any 
time ſince, either in poſſeſſion, reverſion, remainder, 
or expectancy, other than and except (* what is con- 2 If a ſ-hedule, 
| tained in the ſchedule or inventory hereunder written) the add theſe words, 
neceſſary wearing apparel and bedding for myſelf 
and family, and the tools or inſtruments of my trade 
or calling, not exceeding the ſum of 10l. in value in 


the whole; as witneſs my hand this day 
of 1796. 
Witneſs F. G. 2 


A ſchedule or inventory of all the eflate and effects schedule. 
which J R. F. a priſoner in execution, in the cuſtody 
ef J. B. eſquire, ſheriff of the county of Berks, at the > The marſhal 
fuit of J. D. or any perſen or perſons in truſt for me, of the Marſhals 
was or were" poſſeſſed of, or entitled unto, at the time of © 
my firſt impriſonment, at the ſuit of the ſaid J. D. or at 
any time ſince, either in poſſeſſion, reverſion, remainder, 
er expectancy, other than and except the neceſſary wearing 
apparel and bedding of or for me and my family, and the | 
tools or inſlruments of my trade or calling, not exceeding _ 
1ol. in value in the while ; as witnels my band this 
day of 1790. R. F. 
Real eſtate.— l have none, either in polT-flion, rever- 
hon, remainder, or otherwiſe. 
Goods, — One old chair; fix pewter plates. 
Debts. —F. V. of Oxferd, labourer, £-2 0 0 | 
Witneſs J. G. R. F. 0 


N. B. The notice, petition, ſchedule, and affi- 
Cavits are now printed, and may be had at the 


clerk of the rules, which will ſave a great deal of 
trouble, | | 


T't A To 
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To the Right Honirable Lloyd Lord Kenyon, Tad 
Chief Juſtice of his Majeſty's Court of King's Bench, : 
at Weſtminſter, and the ret of the Juſtices of th 
fame Ccurt. 6 
The humble Petition of Richard Fenn, f 
Sheweth, ; 
Petition, That your petitioner is a priſoner in *his mz. t 
CY - jeſty's gaol in and for the county of Berks, in execution 
ihe 5 at the ſuit of ohn Denn, for the ſum of gol, debt, E 
and 63s. damages, as by the certificate annexed more 7 
fully appears. 
That your petitioner humbly apprehends he is en. 1 
titled to the benefit of an act of parliament, made and l 
paſſed in the 32d year of the reign of his late mejeſhy Y 
king George the ſecond, . intitled, An add for th T 
relief of deb:ors, with reſpec to the impriſonment of thir 0 
perſon, &c. and alſo of an act made and paſſed in the q 
33d year of the reign of his preſent majeſty, intitled, mM 
An all for the further relief of debtors, &c. 4 
hat your petitioner hath not at the time of ex. 
hibiting this bis petition, nor had he at the time of by 
his impriſonment in this action, or at any time fince, fit 
any debts, eſtates, or effects whatſoever, either in 
t oſſeſſion, reverſion, remainder, or expectancy, ether thar * 
If e ſchedule, and except (what is mentioned and contained in th 
ſchedule dr inventory hereunto annexed) the neceſſary wer- ce; 
ing apparel and bedding for himſclf and family, and th * 
tools or inſtruments of his trade and calling, not exceeding 100 
| | the ſum of ten pounds in value in the whole. 7 
. „ Your petitioner being willing and deſirous to 3 
* * conform himſelf to the direction of the ſai | 
1 5 ſeveral acts, moſt humbly prays your lord- of 
„ ſhips, to grant a rule or order of this bo- Y, 
ce norable court, for the plaintiff to ſhev Ay 
: ** cauſe why he ſhould not be diſcharged pul- De, 
& ſuant to the ſaid acts, and as in duty bound, * 
« your petitioner will ever pray, &c. R. I. q 


If there is a ſchedule, intitle it thus, A ſchedules 40 
ndentory of all the eflate and effefts which 1 R. F. 4 prif 
priſoner. in execution in the cuſtody of the ſheriff of 1 and 
county of Berks, at the ſuit of John Denn, or any perſo 
or per ſens in truſt for me was or were poſſeſſed of, ® 2 ] 
entitled unto, at the time of my fir/l impriſonment, at th "we 
ſuit of the ſaid Join Denn, or at any time ſince, 1 
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DEBTORS. 


in poſſeſſion, reverſion, remainder, or expettancy, other 

than and except the neceſſary wearing apparel and bedding 

of or for me or my family, and the tools or inſtruments 

of my trade or calling, not exceeding ten pounds in value 

in the whole z as witneſs my hand, this day of 
1796. 

Here ſtate = things particularly: if notes or bills, 
the dates and ſums. 

N. B. This petition will ſerve for a priſoner in a 
county gaol, as well as in cuſtody of the marſhal. 

J. G. of, Oc. gentleman, maketh oath and ſaith, 
That he was preſent, and did fee R. F. the above- 
named defendant ſign his name (or mark), to the no- 
tice and ſchedule hereunto annexed, on the day of 
the date thereof, and alſo to a copy of the ſame; and 
that the name 7. G. ſubſcribed as a witneſs thereto is 
of the proper hand-writing of this deponent. 

A. B. of, Sc. maketh oath and ſaith, that he this 
deponent did, on the day of 
inſtant, ſerve the above-named plaintiff A. B. with 
a true copy of the notice (and ſchedule hereunto an- 
nexed), by delivering the ſame to E. the wife of the 
ſaid A. B. at his dwelling-houſe, or place of abode, 
ſituate in in the county of 

Priſoners are brought up for this purpoſe at half 
paſt nine in the morning at Meſimin ſter. Hall. 

If defendant be in cuſtody of any other gaoler (ex- 
cept the marſhal), then there muſt be an affidavit of 
ſceing the gaoler fign the certificate, which will be as 
follows (and the affidavit of the ſervice of the rule, 
as well 45 that of ſeeing the gacler's certificate ſigned, 
may be included in one affidavit) : 

daith, that he th.s deponent did on the day 
of inſtanté, ſerve the above-named 
Jn Denn with a true copy of the rule hereto annexed, 
by delivering the fame to the wife of the ſaid John 
Denn, at his dweiling-houſe, or place of abode, ſituate 
In in the county of 
8 J. F. of, Se. maketh and oath and faith, that he 
did tee A. D. the keeper of his mejeſty's gaol or 
Pran of, Sc. ſign the certificate hereto annexed, 
and {nat the name A. D. ſet and ſubſcribed at the foot 
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Affidavit to be 


annexed, 
Put the title of 
the cauſe, 


Afﬀidavit of ſer- 
vice of the no - 
tice and ſche- 
dule. 


Affidavit of ſer- 
vice of rule, 


Affidavit of ſee- 
ing the gaolez 


ſign, 


o * 1 3 , 2 
Perſorally forme the abave- named John Denn with @ true copy of the 
e Verets xd. 


EL of 
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How to proceed, 
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Groats mul be 
Wa Ce rayable on 
every Monday, 


If the plaintiff 
cannot attend, 


DxBTORS., 


of the ſaid certificate is of the proper hand. writing of 
the ſaid A. D. 

The petition and affidavit are to be engroſſed on 
paper without a lamp, and to be ſworn in town beſore 
a judge (pay nothing); in the country to be (worn 
before a commiſſioner ; annex alſo a copy of the cauſe 
from the gaoler (if in cuſtody of the 2 the clerk 
of the paper certifies). After affidavit ſworn, leave 
it at the clerk of the rules, who will make out a rule tg 
bring up the defendant, and for the plaintiff to appear, 
pay 28. 6d. ; ſerve a copy on the plaintiff, and alſo on 
tie gaoler, of which affidavit is to be made on plain 
paper ; annex the rule to the affidavit. If at the 
aſſizes, the afhdavit is produced there, of the ſervice f 
the rule. 

It ſeems the plaintiff (or his attorney, if the plain. 
tiff is not to be met with) is to be ſerved perſonally 
with the notice or rule. 

Plaintiff's attorney appeared, and offered to ſign a 
note for 28. 4d. per week, to be allowed defendant in 
order to continue him in priſon in execution at the 
plaintiff 's ſuit : held not ſufficient. 

All chjections as to the inſufficiency of a priſoner's 


ſchedule of his effects in point of form, are to be made 


on the firſt attendance : the ſecond time the priſoner is 
brought up, the plaintiff muſt be prepared to falſify 
the account given by defendant of his effects, if he 
can; if not, he will be diſcharged, 

The groats muſt be made payable, and be paid 
every Monday, whatever may be the day on which 
the defendant is brought up to be diſcharged, and 
is remanded at the inftance of the plaintiff, Dough 
Rep. 68. Lench v. Pargiter. 

And a judge's order made after term for his diſcharge 
is final. Jbid. Court ſaid, in future let all the notes 
be made payable on the Monday, Ibid. 69. 

C. D [ hereby promiſe to pay and allow to 

v. A. B. 28. 4d. per week, weekly on Mn. 

A. B. ) day in every week, for ſo long time as de 
ſhall continue in priſon, in execution at my ſuit; 3 
witneſs my hand, this 15th day of June 1796. C. D. 

Witneſs F. G. i 

If the plaintiff cannot attend he may ſign it, and 
his attorney may make affidavit of his having ſigned 
it in his pieſence, and his witneſſing the ſame, 4 
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if delivered at the time of his diſcharge, it will do. 
But it muſt be delivered in court. 

The note may be had at the clerk of the rules 
office, ready printed on a 6d. ſtamp. 

It appeared the groats had not been paid till a 
quarter paſt ten, and then given to the turnkey on the 
felons ſide, who received them ; but defendant refuſed 
to accept them, ſaying, they had not been tendered in 
time, Motion for diſcharge; the court held that the 
tender came too late, and the lateſt hour ſtil] continues 
to be ten. 'T hey alſo held that the turnkey on the 
felons fide was not the proper perſon who ought to 
have received the money; it muſt be the turnkey on 
the debtor's fide» Priſoner diſch. Fiſher v. Bull, 5 
Term Rep. 36. 

he court held, that although the turnkey on the 
debtors* ſide received a French half-crown, which the 
defendant refuſed to accept, it was a good payment, 
the turnkey making no objection. Jbid. in note 37. 

| find now the groats are to be paid to the 7urnkey 
only, and not the priſoner, 

I he priſoner had given notice in a former term, 
to be diſcharged purſuant to this act above fourteen 
days, but nothing being done therein, by reaſon 
that he had not annexed a ſchedule in the requiſite 
form to the notice (though he had in reality no 
effects); upon this diſcovery he gave a new notice, 
having then only thirteen days remaining, unleſs the 
frft and laſt were both included; queſtion was, whether 
be ſhould be diſcharged? Mr. Juſtice Yates obſerved, 
that upon returns to writs of mandamus and ſci. fac. 
the rule was, that there muſt be fifteen days between 
the teſte and return, and yet in practice there were 
only fourteen days, one of the firſt or laſt always 
being included; ſo upon a ſuperſedeas for want of 
declaring before the end of two terms, one of the two 
is always included. By analogy therefore to theſe in- 
ſtances, he thought the court might, in favor of li- 
berty, make the computation in the preſent caſe, ſo 
as to include one of the days: he choſe however to 
lay hold of the circumſtances of the firſt notice, and 
ſaid there was no turpriſe on the plaintiff, nor any 
Intention of ſurpriſing him, though he acknowledged, 
that, ſtrily ſpeaking, two inſufficient notices could not 
amount to ene good one, Mr. juſtice Milles coming 
into the lame jentiment, and plaintiff's attorney not 

-' "© diſputing 
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diſputing it, the priſoner was diſcharged, 4 By, 

2525. Morley v. Vaughan. 

Penalty of bond If an inſtalment of an annuity ſecured by bond 
HORNE be not paid on the day, the bond is forfeited : and if 
barge defendant be charged in execution for the whole pe. 


will not diſcharge . 
under an inſol- nalty 1000). court will refuſe to order that ſum to be 


vent act, if reduced to the ſum actually due for ſuch arrear, in 


—— order for deſendant to take benefit of 34 Ges. 3. c. 6g, 


whole penalty, the inſolvent act; but he may be diſcharged on pay. 
if ment of the arrear. Judd v. Evans, 6 Term Rep, 399, 
: Vide 2 Str. 1028. Dougl. 97. 3d edit. 
Although a pri- Defendant taken in execution on a ca. ſa. return. 
ſoner eſcapein able firſt return of Michaelmas term, ſued out Trip, 
1 vacation 1790: he eſcaped from the officer and was 
may 4 * retaken 20th November, and carried to the Marſhalſea 
benefitof one priſon, In Hilary Term 31 Geo. 3. he applied to be 
of the acts. brought up under the lords“ act before Mr. J. Bully 
at his chambers, for the purpoſe of obtaining his 
diſcharge, but as there was a miſtake in the notice, 
as to the name of the cauſe, he was remanded, 
Motion in Trinity term 31 Geo. 3. that he might be 
brought up. The court thought the application was 
made in time, for that the defendant could not be ſaid 
to be charged in execution, until he was aCtually deli- 
vered over to the marſhal : and that 26 Ges. 3. which 
was made in part materia, contained a parliamentary 
expoſition of the words charged in execution, in the 
lords' act, for it directs all gaolers and keepers of pri- 
ſons, to give notice of that act to all perſons in their 
cuſtody for debt, within three days after ſuch perſon 
ſhall have been committed or charged in execution, 
They therefore ordered the defendant to be brought 
up, and recommended him to amend the title to the 
notice. Vaughan v. Durnell, 4 Term Rep. 367. 
If he brings If a perſon who has been diſcharged by an in- 
=. _— ſolvent act, brings an action and recovers on 2 pro- 
3 — 4 1 miſſory note made to him before his impriſonment, 
truſtee only, but not due till after his diſcharge, and which was 
not inſerted in his ſchedule, he ſhall hold the mo- 
ney as a truſtee for his aſſignees. Dougl. Rep. 47% 
Brown v. Rivers. 
A pereral judge. A general judgment ſigned by virtue of a war- 
ment by warrant rant of attorney given before the paſſing of an in- 
1 ſolvent ad, of which the defendant is entitled to 
warrant a — . . 
ſpecial execution take advantage by pleading in diſcharge of his per- 


under 13 Geo, 3 ſon, Oe. will not Warrant à ſpecial enen mw 
8. 23 ; 
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the act of 12 Gee. 3. c. 23. But the court will give 
the plairtiff leave to plead the inſolvent act for the 
defendant, and ſign a ſpecial judgment under it, for 
the warrant of attorney will preclude the defendant 
from ſaying there is no debt, Buxton v. Mardin, 
1 Term Rep. 80. 

A defendant in execution for contempt, and for the 
coſts on a quo warranta information, may be diſcharg- 
ed under the lords* act. The fine is merely nominal, 
and is now Conſidered as an execution in a civil ſuit. 
Rex v. Pickerill, 4 Term Rep. 809. Vide Cow. 136. 
1 Term Rep. 206. 

The holder of a bill ſued the acceptor and charged 
him in execution, the latter having obtained his diſ- 
charge under the lords? act; the holder then ſued the 
drawer, who, after paying the bill, ſued the acceptor, 
and charged him in execution, which was held to be 
regular, the detendant's having been charged in execu- 
tion at the ſuit of the holder, not being a ſatisfaction 
as between the drawer and acceptor. Macdonald v. 
Bevington, 4 Term Rep. 825, The conſequence of 
the detendaiit's not being liable in this action would be 
this, that, becauſe the drawer was obliged to pay the 
holder of the bill, the acceptor would be diicharged, 
without paying either. Per Buller J. 


Proceedings by Habeas Corpus“. 


There are ſeveral writs of habeas corpus, to which 
the ſubject is entitled by common right, when he is 
deprived of his libeity. - But the great and efficacious 
writ, in all manner of illegal confinement, is that of 
habeas cerpus ad ſubjiciendum, direct: d to the perſon de- 
taining ancther, and commanding him to produce the 
body of the priſoner, with the day and cauſe of his cap- 
tim and detention, ad faciendum, ſubjiciendum, & reci- 
prendum, to do, ſubmit to, and receive, whatſoever 
the judge or court awarding ſuch writ ſhall conſider 
in that behalf, | 

No habeas corpus lies for an enemy, priſoner of war, 
however ill uted or deceived. © 2 Black. Rep. 1324. 

The writ of habeas corpus in civil caſes is a judicial 
writ (Mtuing out of this court, commanding the ineriff, 


| f = 
or other olhcer to whom it is duected, to have the 


a WII 


i of Eabeas corpus ſhail tun into any liberties, and into the coune 
ties f@:aiiney the Cingue-ports, I ales, Berwick, Guernſey, and Jes ſey. 
31 Car. a. 0. 2. 11. 31d. 386, Co, Joc. 543. 1 Au. 20. Sid. 431. 
body 
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If in for a con- 
tempt, and for 
coſts on a quo 
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Holder of bill 
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charged him in 
execution, the 
1. ter naving ob- 
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charge under the 
lords“ att; holder 
then ſued the 
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Habeas corpus. 


Enemy, 


HABEAS Corpus. 


body of the defendant, together with the day and caufe 
of taking and detaining him, before a judge at his 
chambers immediately after the receipt, to do and re- 
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ceive what the court or judge ſhall conſider of him; a 
it is called a habeas corpus ad factendum et recipiendum, in 
though more commonly an hadeas corpus cum cauſa, ai 
and is granted of common right at all times, whether be 
in term or vacation, without motion. 2 Mod. 3c, 3 
This writ is brought for the removal of the body from & 
| the cuſtody of the ſheriff to the cuſtody of the marſhal; fo 
i or to remove the cauſe out of the inferior court into 
1 this; or may be had by bail, to bring up the defend- H 
f ant and render in their diſcharge. 
| Hs. corp. ad There are other writs of habeas corpus in civil caſes, 
xeſpondencum» viz. the habeas corpus ad reſpondendum, which may be f 
| had by a third perſon againſt the defendant who is in | 
| cuſtody of the warden or other gaoler, to remove him Co, 
| out of the priſon where he is, into this court, to anſwer pri 
þ the plaintiff in the new action therein ſtated ; and which 100 
5 writ is made returnable at a day certain in court. cre, 
Alſo the writ of habeas corpus ad ſatisficiendum to deb 
| bring the deſendant from the priſon of one court, into wh 
| that of another, in order to charge him in execution, ſigr 
| upon a judgment of the Jatter court. for 
Hz. corp. 3d There is alſo a writ of habeas corpus ad teſti ficandum ] 
| tellificandum. to bring up a perſon in cuſtody from the priſon where ſher 
he is, to give evidence on the part of the perſon who habe 
ſues it. See p. 368. = 
How to remove the Body from the Cuſtody of the Sheriff . 
| to the K. B. Priſon. de fe. 
5 : How to procees If the defendant be detained on a writ iſſued out Rep. 
to remove ſtom of this court, and wiſhes to receive the benefit of it T 
ns yang (which is both airy and wholeſome), he may, by getting ftam 
on a writ ifuing A creditor to make affidavit of a debt of 10], or up- is as 
out of this court, wards in this court, iſſue out a writ thereon, and bring Rs -- 
e inferior a habeas corpus ad faciendum & recipiendum, or habeas We 
: corpus cum cauſa, which is ſigned and ſealed, and left detai 
with the ſheritt for his return; when done, he brings ſaid, 
up the defendant to a judge's chambers, who commits the d 
bim to the cuſtody of the marſhal. by v 
Formerly this This writ in the fifth year of Charles II. could not befor, 
writ could not be be made returnable immediately, or in the vacation, Keny: 
— . "7; unleſs the party was in priſon in Lenden or Middleſex, Our c 
y unleſs, | a pes | 
&c. but now or in order to deliver him over in diſcharge of his Jeants 
Ways bail; but fince the ſtatute of 4 & 5 V. & Md. c. 21 


which 


Harras Conevs, 65r 
which gave liberty to a plaintiff (inſtead cf bringing his 


priſoner to this court at the great expence of the writ 

of habeas corpus ad reſpandendum), to charge him with 

a declaration in priſon ; it has been determined, that 

in all civil ſuits, this writ may be had returnable imme- 

diately, be fore a judge at his chambers, and may now 

be ſued out, without any previous motion made. Vide 

3 Burr. 876. And that the ſheriff not obeying it, Attachment, 
Sc. will be ſubject to a penalty, and an attachment 

for his contempt. 2 Burr. 854. 


* „ 6 - r _— bh ding _— nn” „ 


How to remove the Body * ny the Cuſlody of the Sheriff, 


on a Common Pleas Mit, to the King's Bench Pri- 
fon, er from an inferior Juriſdiction, Cc, 


ww 


e 

n If the de fendant be detained on a writ out of the it gefendant be 
N Common Pleas, and wiſhes to go to the King's Bench detained on a 
r priſon, he muſt firſt obtain a writ out of this court for t from Tome 


10). or upwards, againſt him at the ſuit of a zew moa Pleas. 


creditor ; in that caſe, an affidavit is to be made of the 


0 debt, and a writ ſued out, directed to the ſheriff in 
0 whoſe cuſtody he is, then iſſue a habeas corpus, which 
, ſign and ſeal, and leave them both at the ſheriff's office 

for a return. 
1 If he is in cuſtody in an inferior juriſdiction, as the It in an inferiee 
re ſheriff's court of Lond n, De then he may bring a juciidiction, 
10 habeas corpus in the firſt inſtance, without a writ being 

iflued out againſt him. 
f This writ cannot be had by the plaintiff to remove 
F his own cauſe from an inferior court, for the ſame debt 

defendant is detained. Melſome v. Gardener, Cotup. 
ut Rep. 116. | 
it The habeas corpus cum cauſa is now printed on a 58. How to ſve it 
ng ſtamp, and may be had at the ſtationers in blank, aud out. 
p- is as follows: 
ng George, &c. to the * ſheriffs of London, greeting: Habeas corpus 
eas We command you, that you have the body of C. D. The gait in 
eft detained in our priſon under your cuſtody, as it is whoie cuſtody 
g ſaid, under ſafe and ſecure conduct, together with defendant is. 
its the day and cauſe of his being taken and detained, 


by whatſoever name he ſhall be called in the ſame, 
before our right truſty and well- beloved Lid lord 
Kenyon, our chief juſtice, aſſigned to hold pleas in 
our court before us, at his chambers ſituate in Ser- 
Jeants- Inn, Chancery-lane, immediately after the re- 
ceipt 


» 


— — 2 
—— — _— 


A — — - 2 — 252 


—— — 


— £ 


—— 


- 


F— x7 
* 4 8 


652 


Præcipe. 


How to proceed, 


Any judge may 
commit. 


The form of the 
writ will do in 
all coun ies, 


Fees in the 
G0unZtry. 


Priſoners come 
mit ed to remain 
for tv 0 6a1*, 
neiw thiancing 
any other will 


of hab. corp, 


Defen#art in 
cuſtedy not fo 
be diſcharged till 
bail perit cted. 


HAREASs Corus. 


ceipt of this writ, to do and receive all and ſingular 
thoſe things, which our ſaid chief juſtice ſhall then 


and there conſider of him, in this behalf, and have 


there then this writ, Witneſs Lid lord Kenyon, at 
FFeſtmin/ter, the day of in the 36th 
year of our reign. 

J. K. attorney. Z1ansfield and ay. 

London, hub. corp. for C. D. to do and receive 
ret ble immediately. 

To be ſigned by Meſſrs. Proveft and Webb, pay 
68. 8d. in term time; vacation 75. 8d. ſeal 7d. take 
it to the ſheriff's office in whoſe cuſtody the defend- 
ant is, he will make his return thereon, and make a 
warrant to his officer, to take the defendant before 
the chief juſtice, who will commit him; pay gs. gd. 
for the firſt action, 25. 4d. for every other, and 28. 4d. 
for warrant to deliver, oficer 108. 6d. judge's clerk 
8s. 6d. | 

Though this writ is returnable before the chief 
juſtice, yet any other of the judges may commit the 
priſoner to the King's Bench in his abſence. _ 

The above form . will do for all counties, only 
direct it to the ſheriff, Sc. in whoſe cuſtody the de- 
fendant is. 

If you remove a perſon from the country, the 
ſheriff is paid 18. per mile for bringing him to town, 
and the judge will not (it is ſaid) commit the deſend- 
ant, unleſs the ſum is paid; but the officer muſt obey 
the writ, though the priſoncr refuſe to pay his fees, 
2 Str. 814. 

Every priſoner who ſhall be committed to the 
cuſtody of the marſhal of this court, by virtue of 
any writ of habeas corpus ad reſpondend. or ad faciend. 
et recipiend. ſhall remain in actual cuſtody of the faid 
ma: ſh] by the ſpace of 7wo days next atter ſuch com- 
mittal of fuch priſoner to the ſaid marſhal, notwith- 
fianding any other writ of ha. corp. iſluing out of any 
other court to the ſaid marſhal delivered and allowed. 
R. H. 5 V. M. 

If the defendant be returned in cuſtody on a habeas 
corpus, he is not to be diſcharged until he has juſtified 
his bail, which may be done any time before final 
judgment, and bail may for this purpoſe in vacation 
juſtify before a judge at his chambers, 

Hit 


ion 


Tu 


HAAS Corpus. - 


Hiw to remove the Cauſe from an inferior Court, 


Before I proceed to ſhew the mode how to remove 
the cauſe, it may be proper to ſtate the ſeveral acts of 
parliament relating thereto ; and firſt the act 21 ac. 1. 
c. 23, being an act to avoid vexatious delays by the re- 
moval of frivolous cauſes, enacts, That where the judge 
of an inferior court. is a barriſter of three years ſtand- 
ing, no cauſe ſhall be removed from thence by habeas 
corpus or other writ, except it be delivered before iſſue 
or demurrer joined in the ſaid cauſe, fo as the ſaid iſſue 
or demurrer be not joined within ſix weeks next after 
the arreſt or appearance of the defendant to ſuch action. 
Seck. 2. 

That no cauſe, if once remanded to the inferior 
court by writ of procedendo, or otherwiſe, ſhall ever 
afterwards be again removed. Sed. 3. 

And that no cauſe ſhall be removed at all, if the 
debt or damages laid in the declaration do not amount 
or exceed the ſum of 5]. But an expedient having 
been found out to elude the latter branch of the ſtatute, 
by procuring. a nominal plaintiff to bring another 
action for 51. or upwards (and then by the courfe of 
the court the habeas corpus removed both actions toge- 
ther), it is, therefore, by ſtatute 12 Ges. 1. c. 29. / 3. 
enacted, That the inferior court may proceed in ſuch 
actions as are under the value of 51. notwithſtanding 
other actions may be brought againſt the ſaid defendant 
to a greater amount, 

And in order to prevent delays being made in try- 
ing cauſes in inferior courts, which were frequently 
practiſed, by the ſtat. 43 El. c. 5. it is enacted, That 
iuch writ of habeas corpus ſhall be delivered to the 
judge before the jury have appeared, and one of them 
[worn to try the cauſe. Seck. 2. 

By the 19 Geo. 3. c. 70. /. 6, it is enacted, That 
no cauſe, where the cauſe of action ſhall not amount 
to 10]. or upwards, {hail be removed into any ſuperior 
court, by haveas corpus, or otherwiſe, unleſs the de- 
tendant ſhall enter into recognizance for the payment 
of the debt and coſts, in caſe judgment ſhould paſs 
againſt him; as in S:&. 5. 

By $e&. 4. it is enacted, That in all cafes where 
Anal judgment ſhall be obtained in any action in any 
inferior court of record, it ſhall be lawful for any of 

6 his 
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ant cannot be 
found, how to 
proceed, 


Upon what con- 
ditions execution 
Mal be ſtaid 
upon any writ 
of error, &c. 
for reverſing 
judgment given 
in an inferior 
court, where the 
damages are 
under 10l. 


Habeas eorpus to 
remove the cavſe 
from the ſh-rift's 


tourt of London. 


N. B. It from 
the mayor's 
couri, London, 
then direct it to 
the mayor, al- 
cermen, ang 
fkerifts of the 
City of London, 


HABEAS CoRPus, 


his majeſty's courts of record at //:/tmin/ter, on affi- 
davit made and filed therein, of ſuch judgment being 
obtained, and of diligent ſearch and inquiry having 
been made after the defendant, or his effects, and of 
execution having iſſued againſt the perſon, or effects, 
are not to be found within the juriſdiction of ſuch in- 
ferior courts, which affidavit may be made before a 
judge or commiſſioner, and ſuch ſuperior courts to 
cauſe the record of the ſaid judgment to be removed 
into ſuch ſuperior court, to iſſue writs of execution 
thereupon to the ſheriff of any county, &c. againſt 
the perſon or effects of the defendant, in the ſame 
manner as upon judgments obtained in the ſaid courts 
at Weſtminſter ; and the ſheriff is authoriſed to detain 
the defendant until 20s. be paid to him, or levy the 
ſame out of the effects, according to the nature of the 
execution, for the extraordinary coſts of the plaintift 
in the inferior court, ſubſequent to the ſaid judgment, 
and of the execution in the ſuperior court, over and 
above the money for which ſuch execution ſhall be 
iſſued. 

That no execution ſhall be ſtaid upon any writ of 
error to be ſued, for the reverſing of judgment given 
in any inferior court of record, where the damages 
are under 10l. unleſs ſuch perſon, with two ſufficient 
ſureties, ſhall firſt, before ſuch ſtay made, be bound 
unto the party for whom any ſuch judgment is given 
by recognizance, to be acknowledged in the ſame 
court, in double the ſum adjudged, to be recovered by 
the ſaid former judgment, to proſecute the ſaid writ of 
error with effett, and alſo to ſatisfy and pay (if the ſaid 
judgment be affirmed, or the ſaid writ of error be 
nonproſſed) the debt, damages, and coſts adjudged, and 
all cojts and damages to be awarded for the ſame delay of 
execution. Set. 5. 

George the third, Sc. To the ſheriffs of London, 
greeting : We command you, that you have the body 
of C. D. detained in our priſon under your cuſtody, 
as it is ſaid, under ſafe and ſecure conduct, toge- 
ther with the day and cauſe of his being taken and de- 
tained, by whatſoever name he ſhall be called in the 
ſame, before our right truſty and well-beloved Lloyd 
lord Kenyon, our chief juſtice, aſſigned to hold pleas 
in court before us, at his chambers ſituate in Ser- 


Jeants-Inn, Chancery-lane, immediately after the re- 
| ceipt 


withi 
Out a 
do), 
dendo. 
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ceipt of this writ, to do and receive all ſingular thoſe 
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things, which our ſaid chief juſtice ſhall then and 


there conſider of him in this behalf; and have there 
then this writ. Witneſs Lid lord Kenyon, at Mes- 
minſter, the day of in the 36th year 
of our reign. Mansfield and Way, 

London, ha. corp. for C. D. to do and receive, re- 
turnable immediately. T. X. attorney, 

To be taken to Meſſrs Prævaſt and Webb, pay 
ſigning, in term 6s. 8d. in vacation 75, 8d. ſeal 7d. 
take ſame to the office where the action is entered, 
and if but one cauſe, and above 10l. pay 4s. 1cd. for 
the allowance; fee to the judge 25. 4d. mittatis 28. 4d. 
I think a memorandum is neceſſary on a 28. 6d. ſtamp, 
or it muſt be annexed to the bail-piece. 

If it be brought to remove a cauſe out of the infe- 
rior court under 10l. then bail muſt be put in below, 
and two days notice excluſive given for their coming into 
that court, and becoming bail for the defendant, in 
order that the plaintift's attorney may have an oppor- 
tunity of inquiring into the ſuthciency, and upon their 
entering into a recognizance, before the judge below, 
for the payment of the debt and cofts, then the judge will 
order the allowance of the writ, Vide flat. 19 Geo. 3. 
& 70. J 5. 

But if the debt be above 1ol. then if the defendant 
is not in cuſtody, he has already given bail in the 
action, which is bail to render; therefore the cauſe 
is of courſe removed, by the habeas corpus being 
allowed, 


Haw Plaintiff is to proceed after Cauſe removed. 


After the bail is complete in the court below, the 
arſt ſtep the plaintiff's attorney takes is, to apply to 
one of the judgesꝰ clerks for a rule for bail, which is re- 
turnable in term, within four days next after notice, in 
vacation fix days next after notice, pay for ſame in 
term 18. 1n-vacation 28. verve defendant's attorney 
with a copy thereof; and if he does not put in bail 
within the four or ſix days next after ſervice, nor take 
out a ſummons for time to put in bail (which he may 
do), then the plaintiff may iſſue out a writ of proce- 
dendo. N. on R. H. 10 . 3. 


Het 


To bear teſte 


in term. 


Pracipe, 


How to proceed 
before allowance 
is made of habeja 
corpus, and ace 
tion be under 
1ol. 


If above 10 


e 
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How to put in Bail. 
To apply to the If the defendant puts in bail, then he muſt apply to 
Heriff for heb. the ſheriff for a return to the habeas corpus ; for until 


4 . 1 . F ; == — x& 2 act i . * = 


_ that be returned, no bail can be put in, as it may ap- 
pear what the cauſes are, for which defendant is de- 
tained. 

No bail to be It is ordered, that no bail ſhall be put in upon any 


22 pon writ of habeas corpus before that writ be returned, and 
abeas corpus | * : 
before the writ that ſuch bail ſhall not be taken by any juſtice of this 
| be returned, court, unleſs that writ, with the return thereof, ſhall 
| be offered before the ſaid juſtice, to be filed at the 
/ time of putting in thereof. R. H. 10 l. 3. 

f When you have obtained the habeas corpus and re- 
; turn, annex a bail-piece thereto, 2s. ſtamp, and fil 


it up thus: 


1. . 
| | Michaelmas Term in the 37th year of the reign 
; of king George III. Mansfield and Way. 


Bail-piece on 


London, Us B. is delivered on bail upon Ha- 
ha. corp, 


to wit. F Hbeas corpus. 

*Y To John Die, of London, gentleman, 
and 

| | Richard Roe, of the ſame place, 

gentleman, | 


Oath for C. 20. 

R. C. attorney. 
| At the ſuit of the plaintiff 
6 in the plaint. 


— 


65 Take the bail and habeas corpus to a judge's cham- 
| bers, who will enter them in the following recogni- 
zance, if above 10l. on the receipt of a memorandum 
or warrant to defend on a 28. 6d. ſtamp. 
Recopnizance of *©* You do jointly and ſeverally undertake, that if tht 
bail on ha. corp, «© defendant be condemned at the ſuit of the plaintiff (er 
&« plaintiffs) in the plaint, that he ſhall ſatisfy the cat 
© and condemnation, or render himſelf to the cuſtody of 
© the marſhal of the Marthalſea of the court of King 
Bench, or you will ds it for him, if under 101.” Vide 
flat: 19 Geo. 3. c. 70. Pay in term 48. in vacation 38. 
Notice. Notice is to be given forthwith to the plaintiff's at- 


torney, of the names and additions of the bail, the time 
when, 


If 
may 
caſes 
bail, 
ſervi 
16 G 
torne 
with! 
the t 
if the 
ant's 
term, 
that « 

It 
ecuto! 
of hat 
court, 
(actio 
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when, and the judge before whom the ſame is put in. 
R. M. 1654, ſect. 8. 

) Jebn Denn, plaintiff, 

l In the King's Bench. and 

N A. B. defendant. 

a Take notice that ſpecial bail was this day put in Notice of bad 
upon the habeas corpus iſſued in this cauſe, before the dens put in. 


y honorable Mr. Juſtice Groſe, at his chambers in Ser- 
d jeants-Inn, Chancery-lane, London, and the names are 
is johm Doe, of London, gentleman, and Richard Roe, of 
I! the ſame place, gentleman. Dated, &c. 


Yours, Cc. 


R. C. defendant's attorney, 
To Mr. R. T. attorney for the plaintiff, 


Of Plaintiff's further Proceeding. 


If the plaintiff's attorney does not like the bail, he Rule for bettet 
may, inſtead of entering the exception (as in common baile 
caſes), apply to the fame judge for a rule for better 
bail, which is returnable within four days next after 
ſervice, whether in term or vacation, N. on R. M. 
16 Gar. 2. a copy of which is to be ſerved on the at- 
torney for the defendant: if the bail do not juſtify 
within the four days (provided there are four days in 
the term left), then a procedendo may be iſſued ; but 
if there be not four days in term, then upon the detend- 
ant's giving notice to juſtify the fir day of the next 
term, before the rule expires, and the bail juſtifying on 
that day, no procedendo can iſſue. 
It is ordered, that every defendant, not being an ex That every de · 
ecutor or adminiſtrator, who ſhal] ſue out any writ ben nor bus 


24 of habeas corpus to remove any ſuit out of any inferior „ 
« 5 court, ſhall put in ſpecial bail in all action whatio-ver veas corpus to 
dum (actions for ſcandalous words and ſtaall afanilts gnl OY inferior 
-f the excepted), unleſs one of the juſtices of this court ſhall dl. SOME 
# (o other wiſe order. R. H. 2 Jac. 2. 


Of Exception to Bail, and j:;{'ifyinr. 


ings If the plaintiff does not accept againſt the bail, by Fx-ention to be 
Vide taking out ſuch rule within twenty-eight days after the th 8 0ayte 
n 58. putting in thereof, then the bail- piece ſhall be filed by 

sat- ine defendant's attorney, within four days next after 

— le end of the twenty-eight days, under the penalty of 

hen, 


35. to the box, R. AMA. 10 Car. 2.; and for the ſecond 
vitcnce to be ſtruck off the roll. 


Cu Take 
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Notice of j uſtifi- 


cation. 


When to be 


gi ven. 


Bail liable to all 


actions. 


Cannot ſign 2 
nonpros, 


Declaration» 


Declaration, 


Venue, 


Haptas CoRpus. 


Take notice that the bail already put in for the de. 
fendant in this cauſe, upon the writ of habeas cerpus 


and of whom you have had notice, will, on Monday 


next, juſtify themſelves in open court, Mefiminſſer- 
hall, in the county of Middleſex, as good bail for the 
ſaid defendant. Dated, Oc. | Yours, &, 

R, C. defendant's Attorney, 
To Mr. R. T. attorney for the plaintiff, 

This notice muſt be given as in other caſes of juſiif,. 
cation, and defendant may add to the bail already put 
in new bail, and juſtify as in other caſes ; make aſſi. 
davit of the ſervice thereof, and give brief to counſel 
to move to juſtify, fee 10s, 6d, court fees gs. rule for 
allowance 5s. ; ſerve copy thereof on plaintiſt's attor. 
ney. 

be bail are liable in all the actions mentioned in 
the return of the habeas corpus, wherein the plaintiff ot 
plaintiffs ſhall declare within two terms. N. on R. 
Hil. 2 Fac. 2. And if there be more cauſes than one 
returned in the habeas corpus, bail muſt, in that caſe, 
be put in for the whole. Salk, 352. 

If there be more cauſes than one, a ſeparate bail. 
piece muſt be added to each cauſe, 

Where the defendant removes his cauſe, he cannot 
nonpros the plaintiff for want of a declaration, not 
being bound to follow the defendant. N. on R. M. 
16 Car. 2. 


Of Declaration, Venue, and Plea. 
After defendant has juſtified bis bail, the plaintiff 


may declare againſt the defendant (or he may declare 


de bene eſſe, as ſoon as bail is put in above), and all 
the proceedings are de novo, for the record is not fe- 
moved on a habeas corpus, as it is on a certiorari 
Salk. 352. But ſuch declaration muſt be delivered 
within two terms, 1 Str. 631. ; or defendant may te- 
fuſe it, The defendant cannot in this caſe ſign a n- 
pros for not declaring, as the cauſe is removed againſt 
his inclination. Davis v. James, 1 Term Rep. 372. 
N. on R. MH. 16 Car. 2. 

The declaration ſtates the defendant to be in the 
cuſtody of the marſhal, as in other caſes. 

If a cauſe be removed by habeas corpus, out of the 
courts of Canterbury, Southampton, Hull, Litchfield, ot 
Pool, which are counties where the judges of uit pris 
ſeldom come, if the action be tranſitory, it mult 7 


gree 
you, 
in ot 
der ſ 
cauſe 
name 
fore « 
Jen, 
court 
Chanc 
writ, 
which 
ſider c 
with c 
you, 2 
againfſf 
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to you 
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laid in the county of Kent, Southampton, York, Stafford, 
or Dorſet ; where the town and county lieth, and that 
in all cauſes of removal, be it by habeas corpus, privi- 
lege, or certiorari, ſpecial bail ought to be given. R. M. 
1654, Jett. 9. : ; : ü 
Certain times are mentioned in Harriſan and Rich- 
ardſon's Practice for pleading upon a habeas corpus; 
but I take it to be the ſettled practice, that if detend- 
ant lives within twenty miles of London, four days ; 
if above, eight days; and the defendant has no imparl- 
ance allowed him upon a habeas corpus, although de- 
elaration be not delivered the ſame term the ha. corp. 


is brought. Vide N. on R. 2 Fac. 2. 1 Will. 154. 


The reſt of the proceedings are as in common 
caſes. ; 


If no Bail put in or juſtified, how to proceed. 


If the defendant does not put in or juſtify his bail in 
due time, then iſſue the following writ of procedends : 


Within what 
time detendant 
is to plead, 


No imparlancey 


George the third, &c. To the ſheriffs of London, Procedendoc 


greeting : Although we lately by our writ commanded 
you, that you ſhould have the body of C. D. detained 
in our priſon under your cuſtody, as it was ſaid, un- 
der ſafe and ſecure conduct, together with the day and 
cauſe of his being taken and detained, by whatſoever 
name the faid C. D. might be called in the ſame, be- 
fore our right truſty and well-beloved Llhyd lord Ken- 
yon, our chief juſtice, aſſigned to hold pleas in our 
court before us, at his chambers in Serjeants-Inn, 
Chancery-lane, immediately afier the receipt of that 
writ, to do and receive all and ſingular thoſe things 
which our ſaid chief juſtice inouid then and there con- 
ſider of him in that behalf; yet we being now moved 
with certain cauſes in our court before us, command 
you, and every of you, that in all plaints and ſuits 
againſt the ſaid C. D. at the ſuit of A. B. in our court 
before you, or any of you, now depending undetermin- 
ed, you proceed with what ſpeed you can, in ſuch 
manner, according to the law and cuſtom of our king- 
dom of England, as you ſhall fee proper, our ſaid writ 
to. you firſt thereupon directed to the contrary in any- 
wiſe notwithſtanding. Witneſs Lloyd lord Kenyon at 
Maſiminſter, the 15th day of June, in the thirty- ſixth 
year of our reign. Mansfield and Way. 


i The rule (as to imparlance) does not extend to caſes, where the de- 
adant removes the cauſe from an inferior court, 6 Term Rep, 7 52+ Smith 
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the ſheriff, as Middleſex, Berks, Oxford, &c. 
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" London, Precedendo for A. B. againſt C. D, —I K. 
attorney; Pay figning 58. 8d, with Meflrs Provft and 


J ebb, ſeal 7d. allowing 6s. 10d: attorney's tee, 38. 4d. 


in the court below. 

In June 1794, plaintiff commenced an action in 
the Marſbalſea court againſt one Daly, and held him 
to bail, In 7aly, a ha. corp. was brought to remove 
the cauſe here; but for want of juſtifying bail in Ai. 
chaelmas term a precedendo iflued. — The preſent de- 
tendants were bail below, In Hilary tetm, cauſe was 
tried below ; verdict for plaintiff, and coſts taxed. Af. 
terwards a fei. fa. iſſued againſt the above defendants, 
who appeated, and declaration was delivered ; they 
demurted, and before argument, brought a Ha. corp, 
to remove the cauſe here. The ſteward of the palace 
court returned the /2, fa. ats. of the plaintiff, Mo- 


tion .why procedends Hould not be granted, —Court 


ſaid, that this proceeding by ſci. fa. was merely an 
2!itendant on the original cauſe; and that as that had 
been already ſent back to the palace court, this ought 
a!ſo to follow it, for that the proceeding againſt the 
bail mould be carried on in the ſame court with the 


order a procedendo; for though an habeas corpus be 2 
wr: of iight, yet where it is to abate a rightful ſuit, 
the court may refuſe it. Salk. 8. Vide Barnes 355 
where the court ſet the plea of coverture aſide. Had. 
aurte v. Howard. 


Directions to the inferior Courts. 


As a habeas corpus, ard procedendo, muſt be direAed 
properly to the inferior ccurts, ſuch of them as I have cal- 
lefted, are as follow : | 


To the mayor, aldermen, and fheriffs of London. 


To the ſheriffs of the city of London. 
To the judges of our palace court of Weſtminſter, and 


te each of them, greeting. 
IF it is in the ſheriff's court in any county, dire it 0 


Tt 


county ( 
56/1 o 
7.5 
Her C fo 
To ti 
Her tfor 
Riward 
Ta tt 
Ningtte 


father in God 


Hartas CorPpue, 


To the Aeward of our court of record, within the ma- 
mrs of Stepney and Hackney, in the county of Mid4le- 
ſex, hamlets and liberties of the ſame, and alla ta the 
bigb bailiff of the ſaid liberty, and to either of them. 

To the marſhal of our priſon of the Matthalſea be- 

ore us. 

To the warden f our priſen of the Fleet. 

To the mayer, aldermen, and fheriffs of the city of 
Briſtol, and the mayer and conſtables, keepers of the /laple 
ef the fame city, in the court of | olley, 

To the mayor, recorder, alder men. and juſtices of the 
city of Bath, zz the ccunty of Somerſet, and tc every »f them, 

To the mayor, aldermen, burgeſ/es, and recorder of the 
town of Bedford, in the county of Bedtord. 
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Stepney. 


M z2rit al. 


Wa-den of he 


Fleet. 
Be ſt }. 


Bath. 


Ze diord, 


To the mayor, aldermen, and burgeſſes of the tation of Beverley, 


Beverley, in the county of Vork. 

To the builiff and burgeſſes of the town of Bucking- 
ham, in the county of Buckingham, 

To the mayor, recorder, and burgeſſes of the borough 
of Bury Saint Edmond, in the county of Suffolk. 

To the mayor, or recorder, and town clerk of the borough 
court of Cacrmarthen, 

To the mayer and bailiffs of the town of Cambridge. 

To the fleward of the liberty of 
Providence, archbiſhop of Canterbury, in the court of his 
palace, within the city of Canterbury, 

To our truſly and 1c ell. beloved our chief juſ- 
tice aſſigned to hold the ſeſſions of pleas within the liberty 
or royal franchiſe of the honorable and right reverend 
by Divine pe mi/fion, lord biſh: 7 
ef Ely, within the ifle of Ely, in the county of C n- 
bridge, and to 1 homas Gotobed, E/q. chief bai, f of 
the ſaid biſlap, within the liberty of the ſaid ifle, and 
to cach of them, greeting. 

N. B. A non- omittas or latitat is direfed in this way. 


Buckingham. 


Bu y Saint Ede 


n ond, 


Caermarthen. 


5 Cambridge. 
by Divine Canterbucy, 


Ely. 


To the mayor and bailiffi of our city of V xeter, in the Exeter, 


county of Levon, and to the bailiffs, citizens, and pro- 
vijts of the ſame city. 


To the mayor, aldermen, and citizens if the city of Hereford, 


Here ford. 


To the mayor and capital burgeſſes of the borough of Hertford, 


Hertford, in the county of Herford, and 4% to the 


Forward of our court of record there. 
lo the mayor and ſheriffs of our town and county of — upon 


Ningtton upon Hull, in the county of York, 
Uu 3 Ta 
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Kingfion upon 


Thames, 


Lincoln, : 
Litchfield, 
King's Lynn, 
St. Martin's 
le Grand, 
Newbery. 
Northampton, 
Norwich. 
Oxford. 
Portſmouth. 


Southampton, 
Taunton, 


Thetſord. 


Wells. 


Woodſtoc k. 
Worceſter. 
Vork. 


If improperly 
directed. 
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To the bailiffs and fleward of our court of our town if 


Kingſton upon Thames; and, in the abſence of the ſaid 


fleward, to the bailiffs and recorder of the ſame town, or 


any two of them. 

To the mayor, ſheriffs, and citizens of the city of Lin- 
coln. 

To the bailiffs, burgeſſes, and citizens of the city of 
Litchheld. - | 

To the mayor and recorder of our town or borough if 
King's Lynn, in the county of Norfolk. 

To the fleward of the dean and chapter of the collegi. 
ate church of Saint Peter, Weſtminſter, of the court if 
their liberty, or precincts of Saint Martin's the Great, 
in London, and to the conſtables there. 

To the mayor, aldermen, and burgeſſes of the borough 
of Newbery, in the county of Berks, 

To the mayor and bailiffs of the town and borough if 
Northampton, in the county of Northampton. 

To the mayor, alder men, and fheriffs of the county of 
the city of Norwich. 

To the mayor and bailiffs of the city of Oxford, in the 
county of Oxford. 

To the mayor, aldermen, and burgeſſes of the town 
Portſmouth. 

To the mayor and bailiffs of our town of Southampton. 

To the bailiff of the reverend father in Chriſt, 
Divine Providence, lord biſbop of Wincheſter, of his 
[:berty of Taunton and Taunton Dean, in the county 
of Somerſet, 

To the mayor and recorder of our borough of Thetford, 
in the county of Norfolk, 

Wells, borough or city. To the ſtetvard or bailiff if 
eur court of our pleas, granted to the reverend father in 
Chriit, lord biſhop of Bath and Wells, held at 
the Guildhall toithin the city and borough of Wells, in 
the county of Somerſet, 

To the mayor of the town of New Woodſtock, in the 
county of Oxford. 

To the mayor, recorder, and aldermen of our ty sf 
Worceſter, and to every, &c. 

To the mayor, aldermen, and ſberi fi of the city of Vork. 


If the writ be improperly directed to inferior courts, 
and they make a return, no objection can be made b) 


third perſons, Daniel v. Phillips, 4 Term Rep, 499, 
e 


ork. 


Irts, 


90. 
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The court of X. B. will not quaſh a writ becauſe Exciſe officers. 


the damages laid in the record below, which was an 
action for an aſſault againſt exciſe officers, were under 
405. ; they ſaid the officer could not have an impartial 
trial there. Mid. 


Ha. Corp. ad ſatisfaciendum. 


This writ is made uſe by a plaintiff in this court, 
where his priſoner has removed himſelf after declara- 
tion to the Fleet priſen, in order to bring him here, to 
charge him in execution upon a judgment obtained, 
and it is called an habeas corpus ad ſatisfaciendum, to 
ſatisfy or make ſatisfaction to the plaintiff for the debt 
and damages by him recovered ; which being obeyed, 
the court commit him again to the cuſtody of the 
marſhal, there to remain until he make ſatisfaction, 
and is made returnable on a day certain as the priſoner 


cannot be committed in execution, but by the court, 


whilſt they are ſitting. Alſo it may be ſued out by a 
third perſon, who has obtained judgment in this court 
againſt the priſoner, directed to the marſhal or other 
gaoler to bring him into court, in order to charge him 
in execution at his ſuit in that action; and although 
in this caſe it be left in vacation with the marſhal or 
other gaoler, he cannot diſcharge ſuch priſoner, but 
mult bring him into court on the day of the return, 


Ha. Corp. ad ſati sfuciend. 
in Caſe. 

George, &c, To the 
warden of our priſon of 
the Fleet, greeting: We 
command you, that you 
have before us at W/ft- 
min/ier, on Monday next 
after the morrow of Al! 
Sault, the body of C. D. 
under ſafe and ſecute con- 
duct, detained in our pri- 
ſon under your cuſtody, as 
we are informed, together 
with the day and cauſe of 
bus being taken and de- 

tained, 


Ha. Corp. ad ſatisfaciend, 
in Debt. 

George, &c. To the 
warden of our priſon of 
the Fleet, greeting: We 
command you, that you 
have before us at Mes- 
minſter, on Monday next 
after the morrow or. Al. 
Saule, the body of C. D. 
under ſafe and ſecure con- 
duct, detained in our pri- 
ſon under your cuſtody, as 
we are informed, together 
with the day and cauſe of 
his being taken and de- 

tained, 


2 Marſhal of our priſon of the Marſbalca. 
Vu 4 


Ha. corp. ad 
ſatisſaciendum. 


58. ſtamp. 


Put the term 
and No. roll on 
the writs 
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tained, by whatſoever name tained, to ſatisſy A. B. not 
the ſaid C. D. is there as well a certain debt of ritt 
known, to ſatisfy 4. B. 25l. which the ſaid A. B. | 
251. which the ſaid A. B. lately in our court before per 
lately in our court before us at W/e/minfler, reco- frec 
us at Vęſiminſter, reco- vered againſt the ſaid C. D. cou 
vered againſt the ſaid C. as alſo fol. for his dama- for 
for his damages which he ges which he had ſuſtain. the 
ſuſtained, as well by rea- ed by reaſon of the detain- ſtr 


ſon of the not performing ing the ſaid debt, as for 

certain promiſes and un- his colts, | 

dertakings lately made by 

the ſaid C. to the ſaid A. at 

We/tminfter, in the county 

of Middleſex, as for his coſts 

and charges by him laid out, about his ſuit, in that 

behalf, whereof the ſaid C. is convicted, as appears 

to us 'of record, and further to do and receive what 

our ſaid court before us, ſhall then and there conſider 

of him in this behalf; and have there then this writ, 

Witneſs Lloyd lord Kenyon, at Weſtminſter, the 15th 

day of 7une, in the 36th year of our reign, 
Mansfield and May. 

| To be ſigned by Meſſrs. Proveſt and Webb, and a 

| 3 is made for that purpoſe ; pay them 6s. 8d., ſeal 

} ; then it is to be lodged with the warden of the 


; Phe: on the day of the return, he is brought up, 
apply to one of the judges? clerks, who will make out 
| the commitment; pay the warden his fee for return 
and bringing- up; tipſtaff 10s. 6d., judge's clerk 4s., 
14 maſter 28., deputy-inarſhal 28., clerk of the papers 18., 
W. uſhers 6d. zthe judge's clerk takes the habeas corpus into 
court with the defenJant, and the maſter commits him. Int 

Praipe, Ha. carp. ad ſatisfaciend am for A. B. againſt C. D. 
London, for 251. damages, (for 251. debt and 10l. damages 75 # 
and coſts,) returnable, &c. J. X. attorney. Chi | 
N. B. The maſter marks the commitment on the K. 

duplicate of the writ prepared for him ready, which is 
delivered to the tipſtaff, who carries the priſoner over 9 
to the King's Bench priſon. Pay maſter 28. | 
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and indigent in his circumſtances, that he can- menced 
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PAurERs. 


not diſpend the uſual charges to recover his right, 
either in lazy or equity. 

It appears in very early times, v. 1495, that poor 
perſons having any claim to lands or other right, were 
frequently obliged to drop the purſuit thereof in a 
court of /aw or equity; the expence being too great 
for them to bear. This being a great grievznce to 
the ſubjeR, and, in order that men ſhou!d not be 
ſtripped of their legal poſſeſſions and right, by the 
Stat. 11 H. 7. c. 12. it is enacted, That every poor 
perſon who ſhall have cauſe of action, Sc. ſhall 
have original writs, Sc. nothing taking for the ſame, 
counſel, attornies, and all other officers requiſite and 
neceſſary for the ipeed of the ſaid ſuits to be had and 
made, who ſhall do their duties without anv reward. 
No ſtamps are to be uſed, 5 V. & A. c. 21. in the 
proceedings. 

The courts have fixed the ſum to be under five 
pounds (except wearing apparel, and his right to the 
matter in quejizon). Lill. Prac. Reg. 633. 

Therefore, it the plaintiff is ſo poor as above ſtated 
he muſt petition one of the judges of this court, to be 
admitted to ſue in forma pauperis, and if he has 
begun the ſuit, and not able to earry on the ſame, 
yet he may petition to be admitted; engrols it on a 
25, ſtampt paper, annex alſo the affidavit thereto on 
25, ſtompt paper, then take ſame to the judge's cham- 
ders, and after oath is made thereof, the clerk will 
make out an order thereon, pay him 28. 6d. The 
form of the petition and affidavit are as follow; no 
rule is drawn up in this caſe : 

A. B. plaintiff, 

In the King's Bench. and 

C. D. defendant, 


Ti the Right Honorable Lloyd Lord Kenyon, Lord 
Chief Juſtice of his Majeſty's Court of King's Bencn. 


The Humble Petition of A. B, 


Sheweth, 


That the ſaid defendant is and ſtands juſtly indebted 
unto your petitioner in the ſum of 1ol. for the work 
and labour of your petitioner, done for the ſaid de- 
fendant, at his requeſt, and your petitioner hath com- 
menced an action agaiuſt him for the ſame. 

14 That 


665 


In early timee, 
poor per ſons 
were obliged to 
cryp their claim. 


Every port per- 
ſon ſhall have 
writs for no fee, 
counſel and at- 
rurney, 


Sum to be undes 
51. 


He to ſue, 


If the adion be 
not begun, thea 
ſay „ad your 
4 petitioner 

«© ha'h not as 
« yet com- 


„% „„ „„ — 


* 
+ com I = 


12 — 
— 
” * * hy _ 
th 1 
. F: = 2 — 


— * * w 
—_ . 3 5 


— — 


23 — — 


We 
—— 


- «Bu 


666 


es menced any 


PAuyEns. 
That your petitioner finds himſelf unable to carry 


tc "2 1 , 4 
action 2ginſt on the ſaid cauſe, on account of his extreme poverty, 


ee him, being 
tt unable, Sc. 


4 Mdavit. 


To pay no fees, 


Valeſs be reed- 
vers 50. or more, 


No ſee to be 
paid to counſel 
Or attorneys 


Nat Viable to 
pay coils, 


Nor for judg- 
ment, as in the 
taſe of a Ronſuit. 


as appears by the affidavit hereto annexed: 
„ Your petitioner, therefore, 
& molt humbly prays your lord. 
& ſhip, that he may be admitted 
Aer 3 drr in forma pauperis, to proſecute 
20 cue of aRion | ** bis laid action, and that J. A. 
againſt the above-named fe eſq. may be aſſigned to him as 
e countel, . K. 
Ecpt to be his counſel. cots * 
J. M. rney to proſecute his ſaid 
fait. 
& And your petitioner Hall ever 
| | « gray,” &c. 
King's Bench. A. B. agt. C. D. 

A. B. of, Cc. yeoman, maketh oath and ſaith, that 
he is not worth five pounds in all the world {fave and 
except the matter in quettion in this cauſe, and alſo 
his wearing apparel). 

The pauper, upon the order being made, may ſue 
out his writ without ſtamps, pay nothing through all 
the cauſe for fees to any of the officers; if defendant 
pleads a ſpecial plea, ſhew petition and order to the 
clerk of the papers, and he will make up the paper 
book for nothing; no ſtamps are uſed for the record, 
denire, or diſtringas, nor tor ſetting down the cauſe, 
or return of diſtringas. 

But if he recover a verdict, the officers of the court 
claim the fees of court, and take for the - paſſing the re- 
cord; but by what authority, I never yet could learn“. 
The declaration is in the common form; to which 
you annex a copy of the judge's order, of his being 


admitted. 


If the party give any fee or reward to his counſel 
or attorney, or make any contract or agreement wit 
them, he ſhall be diſpaupered, and not be admitted 
again in that ſuit, He is not liable to pay coſts, but 
be in the diſcretion of the court, whether he ſhall be 
puniſhed or not. Stat. 23 H. 8. 2 Salk. 50b. | 

He is not liable to pay the coſts for judgment 25 1 
the caſe of a nonſuit, 3 Wilſ. 24.3 nor to pay the 
coſts before he brings a new action, if it does appeal 
that he has not been vexatious. Str. 878. Nor to 


* Mr, Ti4d ſays if he recover 10!,, but cites no authority, Se 157 
above <ls f 
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PAUPERS. 


pay the coſts for not going on to trial. 7b:4. 420. 
Neaks v. Tatts. Forteſc. 319. If he has been vexa- 
tious, as giving ſix notices of trial, and not proceed- 
ing, the court will diſpauper him, but not make him 
ay colts. 2 Str. 983. 

The plaintiff (not ſuing in forma pauperis) being 
nonſuited in a former action againſt the defendant, 
brought 2 ſecond action for the ſame cauſe, and ſued in 
forma pauperis being a priſoner in tue X. B. The 
coſts of the former action amounted to 321. which the 
defendant ſwore he could not levy, the plaintiff not hav- 
ing any goods. Rule why the proceedings in the ſecond 
action ſhould not be ſtaid until the cots of the former 
were paid, made abſolute, IFeflon v. Nitbers, 2 Term 
Rep. 511. 

A perſon admitted in forma pauper's, can only ſue 
in that cauſe for which he is admitted, ſo that if any 
other cauſe ariſes, he muſt be admitted again de novo ef 
fic toties quoties. Lil. Reg. 633. 

Although the ſtat. of 1 H. 7. admits poor perſons 
to proſecute, yet it has not provided for poor defend- 
ants to defend, nor does the ſtat. of 23 H. 8. exempt 
them from paying coſts; therefore they cannot peti- 
tion to defend in ferma pauperis. 

A pauper is not entitled to the iſſue money. 5 Term 
Rep. 509. 


Conſolidating of Actions. 


lf there be two or more actions brought upon the 
fame policy of aſſurance againſt the underwriters, or 
tw ar mare ejeftments on the demiſe of the ſame 
lellor of the plaintiff for the ſame premiſes, and they 
proceed ſeparate, the defendants may apply to the 
court by way of motion to conſolidate {uch aCtions; 
tin term time, it is a rule to ſhew cauſe, pay 8s. 6d, 
each, it in vacation, by way of ſummons, before a 
judge; and upon their undertaking to be bound, and 
concluded, in all the actions, by the fate of the verdict 


* If plaintiff will not conſent, court have the power of granting ime 
parlances in all the actions but one, till the plaintiff has an opp: r'unity 
0 procrec1ng to trial in that ac ion. Parkes Inſur. And he adds, if the 
Pant confents to the rule, court will make defendant ſubmit to admit 
tne policy, produce and give copies of books and papers, and undertake 
nat to Ele a bill in equity, or bring a writ of error. Vid. 
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Cons0LIDATING OF ACTIONS, 


in the action brought againſt the firſt defendant, and to 
bring no writ of error, the court will ſtay all the pro- 
ccedings in the laſt actions until further order; but all 
the rules muſt be paid for ſeparate, as alſo the ſum. 
monſes and orders; and if the verdict turns in favor 
of plaintiff, 2 the ſatisfaction of the judge who tried the 


- cauſe, the plaintiff may proceed to tax his colts on 


Af two actions 
be brought, 
which might 


| have been tried, 


g> ejements 
on feme ceemiſe 
coalclhoated, 


Rat where three 
ations were ſuc- 
cethvely br ught 
on three notes, 
due at d« ft rent 
times, teſuled. 


that verdict, and get the defendant's attorney to attend 
the maſter, who will tax the coſts in the other actions, 
which if complied with {as is uſual), and not paid, 
with the debt, move the court, upon an affidavit of 
the facts, © for leave to enter up the judgment, and taht 
& aut execution thereon, and that the maſler may ter 
ce the coſts in all the cauſes, and for the caſts of the 
ce application; one flamp for the affidavit is ſufficient, 
which the court will order; after the coſts are taxed, 
they are to be paid within a limited time; if not, fign 
the judgments upon a double half-crown ſtamp, and 
take out execution thereon z you pay for ſeparate rules, 
and counſel's fees are not fixed. 4 

If two actions are brought by the ſame plaintiff, 
for cauſes which may be joined, and the de fendant 
be holden to bail in both, the court will compel the 
plaintiff to conſolida:e them, and pay the colts, 
Cecil v. Burgeſs, 2 Term Rep. 639. 

Rule why the proceedings in all the cauſes (37 in 
number in ejectment for houſes in Sackville-ftrert) 
ſhould not be ſtaid, and abide the event of a ſpecial 
verdict, in Doe ex Vemiſe Pulteney v. Caven— Lord 
Kenyon ſaid, it was a ſcandalous proceeding, they all 
depended preciſely on the ſame title, and ought all to 
be tried by the ſame record. Rule abſ. Dog ex demiſe 
Pulteney et al. v. Freeman et al. Sellin 229. | 

But where three actions were ſucceſſively brought 
by the ſame plaintiff, againſt the tame defendant, upon 
three notes of hand, which became due at different 
times, the court refuſed to conſolidate them. Meſſen- 
den v. O' Hara, M. 25 Geo. 3. Tidd 367. And the 
court will not conſolidate actions againtt different de- 
fendants in treſpaſs, though the affidavit be that the 
treſpaſs, if any, was committed by all jointly : the 
court ſaid, they never went ſo far as the caie of differ- 
ent defendants, but only where the declarations are 
between the lame parties. 1 Str. 420. Bayley v. 
Raby et al. 

T his 


CoNxsoli DATING of AcTions. 
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This rule may be applied for on the ſame day the when role may 
plea is delivered or filed; for in that rule will be con- be applied for. 


tained, a flay of the proceedings, which will prevent 447 
the ;/ues being made up and delivered, But you muſt 


plead before the application, 


Abatement, 


The pencral rule to be obſerved in this caſe is, 
that where the death of any party happens, and yet 
the plea is in the fame condition as if ſuch party were 
living, there ſuch death makes no aiteration or abate= 
me! t of the writ. 10 Mod. 251. Gil. C. FP. 242. 
Vide title Reviving Judgments, and flat. 8 & g V. 3, 
6. 11. / 7. reſpecting the death of one of the plaintiffs 
or defendants. 

By the „at. 17 Car. 2. c. 8. it is enacted, that 
the death of either party between verdict and judg- 
ment ſhall not be alledged for error, fo as judgment 
be entered 2within tus terms after ſuch verdict. 

If enter party die oy the afſizes, it is out of the 
ſtatute; but if after the aſſixes, though before trial, it 
is no error; for the aihzes is but one Gay in law. 
dale. 8. pl. 27. 2 L Raym. 1415. 

It after verdict, and before the day in bank, the plain- 
tiff dies, and the defencant tigns judgment the ſecond 
term after the verdict, this is within the ſtatute, and 
the ſame as if he had entered judgment on the roll. 
Sid. 385, But a/c. fa. muſt iflue before execution. 
I I}, 302. Karl v. Brown. 

In thect nent, defendant died between the firft day 
of the aſſizes and verdict: The court held the judg- 
ment well entered. Roberiſon v. Moor, 12 Mod. 241. 
10d. 131. 

An ejcctment, againſt baron and feme, after verdict 
tor the plaintiff, baron dies between the day of ni/i 
prius and the day in Laut; adjudged that the writ 
inould ſtand good againſt the femme, becauſe it is in 
the nature of a treſpaſs, and the feme is charged for 
her own act; and the action ſurvives againſt her; 
lo if the wife had died, the baron ſhould have judg- 
ment entered againſt him. Cro. Fac. 356. Cre. Car. 
509. Noll. Rep. 14. Moore 469. 

if a teme ſole plaintiff after verdict, and before 
the day in bank, takes buſband, ſhe ſhall have judg- 
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670 | ABATEMENT. 


bank, ſhe Gall ment, Co. Car. 232. but a ſci. fa. muſt be ſued out 


he ve judgment, before execution. 
but a ſci. fa. 


muſt be ſued. 
If rending an ar- If pending an argument on a ſpecial verdict, and 
cry ro the court takes time to conſider thereon, the plain. 
does not -abate, tiff dies, the judgment will be ordered to be entered 
up as of the term in which judgment ought to have 
So if defendant been figned, 1 Burr. 226.; the like may be done if 
dies. the de fendant dies. Ibid. 147. 4 Bur 2277. 
A feme ſole can - A feme ſole cannot abate her own writ by marriage, 
not by marriage for this would be taking advantage of her own add. 
abate her writ. 
2 Noll. Rev. 5 3. 
If he is ſned, nd If a femc tole is ſued, and after takes huſband, it is 
takes huſband, no abatement; for the plaintiff would be in a fine 
1 not condition if, after they have arreſted a woman, ſhe 
ſhall be allowed to overthrow the proceedings by a 
ſubſequent marriage. Ld. Raym. 1525. 2 Str. 811. 
King & ux v. Jones. 
Marriage a ter But if an action be brought in an inferior court 
ter rar ang againſt a feme ſole, and pending the ſuit, ſhe marries, 
in abatement in and afterwards removes the cauſe, and the plaintiff 
ſuperior cout declares againſt her as a feme fole, ſhe may plead co- 
after removal. „erture at the time of the habeas corpus, becauſe the 
proceedings here are de novo, and the court takes no 
notice of what was precedent to the habeas corpus; but 
How to proceed, it is iaid, the courſe in thoſe cafes is to move the mat- 
| ter to the court upon the return of the habeas corpus, 
and the court will grant a procedendo ; for though 2 
habeas corpus be a writ of right, yet where it is to abate 
a right ful ſuit, the court may refuſe it. 1 Salk, 8. pl. 10. 
Sid. 40. Cro. Car. 104. 
If there are two The law abhors multiplieity of actions: and there- 
ſuits pending for fore whenever it appears upon record, that the plain- 
the ſame cauſe r , : 
of ation, the tiff has ſued out 20 writs againſt the defendant for the 
ſecond ſuit hall ſame thing, the /econd writ ſhall abate; but then it mult 
abate, plainly appear to be for the ſame thing. Mod. 418. 539 
5 Co. 61. 


8 uggeſtion ohh Record, 


Suggeſtion on London, 7.7 3 complains of C. D. being, 


the declaration c. in a plea of treſpaſs on the caſe, For that whereas 
of the death of 


one of the plein- the ſaid C. D. on the iſt day of November in the year 
tiffs, after writ of our Lord 1795, to wit, at London, &c. was in- 


— * debted to the ſaid A. B. and one C. H. his partner 
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SUGGESTION» 


(which ſaid C. H. the ſaid A. B. ſuggeſts to the court 
dere, according to the form of the ſtatute in ſuch caſe 
made and provided, ſince the iſſuing of the writ of 
iatitat againſt the ſaid C. D. at the ſuit of them the 
{aid A. B. and C. H. to wit, on the 28th day of N- 
vember ia the year aforeſaid, at Lenden aforeſaid, in, 
Sc. died, and the ſaid A. B. ſurvived him, which the 
ſaid C. D. doth not deny), in 201. of lawful money, 
Sc. for divers goods, wares, and merchandizes, by the 
ſaid A. B. and C. H. in his lifetime before that time 
ſold, Ye. 

Go to the end of the iſſue; the ſame day is given 
to the parties aforeſaid at the fame place; then ſay, 
before which day, to wit, on the day of 
in the ycar aforeiaid, at London aforeſaid, in, Cc. the 
ſaid A. B. ſuggeſts to the court here, according to the 
form of the {tatute in ſuch caſe made and provided, 
that the ſaid C. H. died, and the ſaid A. B. ſurvived 
him, which the ſaid defendant doth not deny: And 
the ſaid defendant by his attorney came; but the ſaid 
ſheriff did not fend the ſaid writ, nor did he do any 
thing thereon ; therefore, as before, it is commanded 
to the ſaid ſheriff, that he cauſe to come befare our 
laid lord the king, at Heſiminſter, on next 
after twelve, Sc. by whom, Sc. and wha 
neither, Oc. . 

To the end of the peſfca. And upon this the ſaid 
plaintiff ſays, that after the laſt continuance of the plea 
aforeſaid, to wit, on the day of 
in the year aforeſaid, at, Wc. in the county afore- 
ſaid, the ſaid C. died, and this is not denied; there» 
fore let all farther proceedings againſt the ſaid C. 
ceaſe ; whereupon the ſaid plaintiff prays judgment 
againſt the ſaid J. for the damages, coſts, and charges 
aforeſaid, by the jury aforciaid, in form aforeſaid 
allefled, to be adjudged to him, Sc. therefore it is 
conſidered, c. 


Upon a writ of error it appeared, that the death of Suppetiion ef ths 


Suęgeſtlas of the 


671 


death of one o: 
the platritiffe 316 
ter itte 1040692 


Suggeftion of thy 


death of one of 
the defen+ianig 
after ve: 0g; 


Rebecca Savil Far was ſuggeſted in the jurata of the «ih 0! one of 
* the defendaats 
in ne jurata of 
he record, when 
it opght to hay 
beer, upon the 
niſi pr ius record, 
and before thg 
Jurata, rigbt 
ſoegeſtcd op the 
roil, and held 


record of xi prius, and not in the uſual way, and af- 
ter wards the death was ſuggeſted upon the roll in the 
uſual way. The error aſſigned was, ©* That there is ns 
record of nifi prius, and that judgment is given for the 
* plaintiff below, whereas it ought ta have beer given for 
the defendant,” then a certiorari iſſued, to certity the 
r:cord of vii prius, which was done, and in nulle elt 
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2 Laroche v. 
Waſlrough, 

2 3 R. 737» 


A creai'or ſuing 
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hall pay cofi', 
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SUGGESTION, 


erratum pleaded by defendant in error, the objeQion 
taken was, that it ought to have been ſuggeſted upon 
the niſt privs record, and that is not ſufficient in the 
jurata. Lord Mansfield— | he ſuggeſtion, award, and 
all the proceedings thew one of the defendants bo be 
dead; and there is an award for the proceedings to 
ſtay as to this defendant, and to go on againſt the 
other only; and the jury is awarded as againſt the liy. 
ing one, the other being dead; both were alive when 
the iſſue was joined; a day was given to the parties, 
one defendant is awarded to come, the other not, and 
the ſheiift doth not return the writ, and a ew venire 
is awarded to try the iſſue apainſt the ſurviving defend: 
ant, and it is properly awarded upon the iſſue roll, and 
acknowledged. The vii prius roll is only for the 
direction of the judge, to try it; and it is not tra- 
verfable on the toll, the judgment is right enough, 
1 Burr. 363. Far v. Denn. 

Jordan. one of the plaintiffs, died in Dec. 1793, but 
in Jatt Hilary term interlocutory and final judgment 
were ſigned in the name of both plaintiffs. Motion to 
ſet aſide the interlocutory judgment and ſubſequent 
proceedings, and to diſcharge the defendant out of 
cuſtody as to the execution in this cauſe, Pending this 
rule, Netunbam, the plaintiff, obtained a croſs- rule to 
ihew caule why the death of Jordan before the inter- 
locutory 3 judgment {hood not be ſuggeſted on the roll, 
and why the writ of ca. Ja. ſhould not be amended * by 
ſtriking out Fordan's name, Both rules came on toge- 
ther. Lord Kenyon — This objection ſhould not have 
teen taken at all; tne plaintiff might here have made 
the ſuggeſtion as a matter of courſe; and he ought now 
to be permitted to make the amendment, Per Cur. 
Let the firſt rule be diſchar2ed, and the ſecond made 
abſolute, without colts, Newnham & Jordan v. Lau, 


5 Term Rep. 577. 


Sugoe/tion for Coſts on the Court of 
Conſcience Ad. 


By 3 Fac. I. c. 15. / 4. it is provided, That 
if one citizen of 1 {ve another out of the ju- 
riſdiction, and does not recover 40s. he ſhall not only 


loſe his own coſts, but ſhall alſo pay to the * 
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SUGGESTION. 


ſo much ordinary coſts, as ſuch defendant ſhall juſtly 
rove it hath coſt him in defence of the ſuit. 


By ſect. 2. the right of ſuing in this court is only vide 14 Geo. 2. 


673 


given to ** every Citizen and freeman, or any other per- c. 10. l. 4. 


« ſon inhabiting within the city or its liberties, being 
& a t ictualler, tradeſman, or labouring man; againſt 
perſons of the ſame deſcription, the 4th ſe. makes it 
neceſſary for defendant to prove that he was an inha- 
bitant and reſiant of the city, but favs nothing re/tric- 
tive of the deſcription of the plaintiff. 


If the plaintiff does not recover the ſum of 40s. The Weftmin- 


againſt any the perſons deſcribed in Hat. 14 Geo. 2. tr, and mot of 


apply to the court upon afhJavit, ſtating, ** that at the 
« time of the commencement of the ſuit, the defendant did, 
« and ever fince hath, and Hill doth reſide and keep a 
« houſe in Ring-ſtreet, Cheapſide, in the city of Lon- 
« don, and liable to be ſummoned to the court of requeſts 
« held at the Guildhall of the ſaid city, and the debt for 
& which the atton was brought was contracted in the ſaid 
“cih, and that the plaintiff, who alſo reſides in the ſaid 
city, proceeded to trial in the ſaid cauſe, and obtained a 
“ gerdict for 326. and no more; for a rule to ſhew 
cauſe why the plaintiff ſhould not bring the paſlea into 
court, and file the plea roll, ſo that the deſendant may 
enter a ſuggeſtion thereon, that the damages recovered 
in the adtion do not amount to 408. and that the de- 
ſendant, at the time of the commencement of the 
action, was an inhabitant and reſident within the eity 
of London, and liable to be ſummoned to the court of 
requeſts there; and why the plaintiff ſhould not pay to 
the defendant double coſts of ſuit, purſuant to the ſta- 
tute, and in the mean time further proceedings be 
ſaid: pay for rule 118. counſel 11. 15. ; ſerve copy on 
plaintiff's attorney, and if no cauſe ſhewn, make 
atidavit of the ſervice thereof, and move to make it 
abſolute; counſel one guinea ; tax the cofts on the 
rule with the maſter, on his appointment. 


| x the other acts 
c. 10. the defendant may, the next term after verdict, meg be — 


A captain of a Portugueſe ſhip that lay on board it, Who 's within 


and conſtantly at the Royal Exchange, was held to be a 
perſon within the 14 Geo. 2. c. 10. by the court below, 
and had coſts allowed him. 


After an inqueſt taken by default, defendant came 1f jnegment goes 


into court, and ſuggeſted upon the roll, that plain- 
tiff ought not to recover, Cc. ſetting gut the ſtatute 


the act. 
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674 SUGGESTION. 


of 3 Fac. 1. Per Cur.— The inqueſt being taken by 
default, the defendant is out of court as to all pur. 
poſes but having judgment againſt him ; after a de. 
fault there can be no repleader. Brampton v. Cralb, 
Str. 46. 
ute are 66 the Verdict for leſs than 408. in London, court gaye the 
peid of the ap- defendant leave to ſuggeſt it on record, which bein 


Fs entered, a demurrer was put into it, and adjudged for 
the defendant; it came to be a queſtion, whether 
coſts of the application ſhou'd be allowed, and the 
court ordered it. Hickman v. Colley, Str. 1120. 

A ci izen and Verdict for plaintiff at the fittings at Wej/min/ter for 


1 348. for goods fold and delivered; motion to enter a 
the. ein, baving a ſuggeſtion on the roll, that plaintiff and defendant were 
6e:1aud under citizens and freemen of Londin, and defendant reſided 
405. ſot gouds od within the juriſdiction of the court of requeſts, and 
2 . anſwerable thereto, and that the tranſaction, which was 
man reſident in the ſubject- matter of the action, aroſe within the ſan! 
3 len Juriſdiction. But it appeared by affidavits that plaintif 
court of requeſts,. did not reſide within the fame. Per Cur, [t is plain 
d apylies on- from the words and general ſcope of the act of Geo. 2: 
ly to caſes where that it was only intended to extend to perſons reſiding 
boch are reſiding, . ,. © a Sho. 
within the juriſdiction of the court of reque/?s, and that 
14 Geo. a. c. 10, the word inhabiting muſt be taken to apply as well to 
Citizens and freemen, as to every other perſon there 
deſcribed. If this were other wiſe there might be a fail. 
ure of juſtice in many caſes ; and that court could not 
have enforced payment of coſts in the preſent calc, 
if they had adjudged the plaintiff's demand to be 
unfounded. Webb v. Brown, 5 Term Rep. 535 
Rule diſch. 
de affidavit ſhould ſtate the reſancy of plaintiff a 
well as defendant in the city, at the time ot the com- 
mencement of the action, and their occupations. 
Uſe and oceupa- It is held, that an action for uſe and occupation 
tion, though cannot be maintained in the court of conſcience 11 
wn donc London; and therefore it being brought in the X. B. 
ot be maintaiu- * 5 « : 
ed in the ccurt plaintiff had a verdict for 11. 78. Gd. Motion for ſug: 
of conſcience, geſtion for colts, parties being reſident there, unde 
2 Fac. I. c. 15. / 4. 3 the court refuſed the ſuggeſtion, 
and ſaid, that the court of requeits could not bod 
plea for rent, as the title might come in queſtion it 


brought by a deviſce or purchaſer. Moolley v. Clout 
man, Deuęl. 247. 1 
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The fat. 14 Geo. 2. c. 10. does not extend to caſes Nor does it ex- 
where the plaintiff recovers leſs than 40s. in a ſpecial e TR 
action on the caſe for the breach of an agreement: it bfecu of agiee- 
only extends to caſes where a certain ſum is due. meat, 

Jenes v. Greening, 5 Term 1 3 529. Sed. gu. May 
not judge certify under 43 E/ 

ln Dougl. 449. I find affidavit only ſtates, that As to affidavits 

defendant reſided in the county of Middleſex, and li- 
able to be ſummoned. And in p. 245. that defend- 
ant was an inhabitant of the city of London, and liable 
to be ſued in the court of conſcience there, under / at. 
3. Jac. I. c. 15. And the reporter adds, that defendant 
ought to ſhew that the plaintiff was ſuch a * as is 
authorized by ſect. 2. to ſue in the city court, Vide Str. 
1191. Vide Dougl. 247. 

On trial at Guildhall, the plaintiff proved 41. 158. 3d. A ſet-off redu- 
due to him, which was diſcharged by a ſet-off to cing the demand 
il. 138. 3d. ; the defendant moved upon 3 Fac. 1. — jus 
c. 15. for a ſuggeſtion; but the court held, he was not didtion. 
entitled to the benefit of that act, for it was plain the 
real demand was above 40s. and how could the plain- 
tiff tell whether the defendant would ſet off any thing 
in that action, ſo as to be bound to chooſe that juriſ- 
diction ? beſides, he has in effect recovered 41. 158. 3d. 
becauſe a debt which he muſt have otherwiſe paid, is 
now ſatisfied. The plaintiff had judgment for the 
11.135. 3d. and his colts, Str. 1191. Pitts v. Carpenter, 

s. C. 1 Vilſ. 20. 

But if the plaintiff's demand be for 151, 38. gd, But when pay- 
and reduced to 11. 13s. gd. by payments made „ 
under the plea of non aſſumpſit to plaintiff (and no ad- the ples of nom 
vantage taken of the ſet- off), it was held, that a ſug- aſſumpſit, and 
gelt on upon the act might be entered, Barnes 354. — 
Enjon v. Heniming. &c. 

it the damages are under 40s. in afſumpſit againſt an Coſts. 
inhabitant of Middleſex, the defendant ſhall have double 
coſts, whether the plaintiff ſues in his own right, or 
as perſonal repreſentative, under 23 Geo. 2. c. 33. 

Dungl. 247. Waſe adm. v. Wyburd. But a perſonal 
reprelentative cannot be ſued in the county court of 
51:42!;ſex,, and ſhall therefore pay coſts above, though 
damages under 40s. Bid. 204. Alway v. Burrows 
execut;r, Lord Mansfield ſaid, the court will not 
pernit the ſuggeſtion of a matter on the roll, unleſs it 
Hear to be relevant, and it could not be meant to give 
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SUGGESTION. 


this court of conſcience a juriſdiction over executors, I 
there is no expreſs exception (in 23 Geo. 2. c. 33.) there 
is one implied from the nature and reaſon of the thing, 

Action brought for goods fold, plea general iflue, on 
which iſſue was joined, A rule of reference was made 
at the trial. The arbitrator awarded 11. 178. due tg 
the plaintiff; no ſet-off was made by the defendant, 
Motion was made for a ſuggeſtion, both parties living 
within the juriſdiction of a court of conſcience, viz. 
Southwark. Cur. (aid, had a verdict been for the plain. 
tiff under 40s. there muſt have been a ſuggeſtion, (6 
in this caſe; and the defendant had liberty to enter it, 
Butler v. Grubb, Hil. T. 1783. 

If there be a plea of tender, and plaintiff have a ver. 
dict for 78. 6d, more, defendant is liable to the colts, 


Heaward v. Hopkins, Dougl. 448. 


Diſcontinuance. 


Jy3SCONTINUAN CE is an interruption, inter- 

miſſion, or ceſſation, of the courſe of a thing, as 
diſcontinuance of poſſeſſion of a plea, proceſs, Er. 
The effect of difcont.nuance of proceſs is, that the 
opportunity of proſecution is loft, and not recoverable 
but by beginning a new ſuit, 

It has been ruled that plaintiff may diſcontinue upon 
motion after a ſpecial verdict, which is not complete 
and final, but never after a general verdict, 1 Salt. 178.; 
or after inquiry. executed and returned, Carth. $6.; 
or after a peremptory rule for judgment on demuirer, 
1 Salk. 179. 

After iflue and a verdict, cannot diſcontinue with- 
out conſent of defendant ; for if plaintiff will not enter 
up judgment, defendant may, Sale. 178. After de- 
murrer argued and allowed, it may be diſcontinued olt 

ayment of coſts, Str. 76. 116. 3 Lev. 440. 

The plaintiff may, if he fees occaſion, diſcontinue 
before or after declaration delivered, by a motion i 
the ſide-bar, on payment of coſts; N. on R. Mich. 
10 Geo. 2. ; which is done, by getting a rule for that 
purpoſe, at clerk of the rules; pay 4s. get appoint 
ment thereon to tax the coſts from the matter, then male 
copy and ſerve it on defendant's attorney; if he doe 
not attend, the matter does not wait till the thi 
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DiscONTINUANCE, 


appointment, but will tax on the firſt if plaintiff wiſhes 
it; they muſt be paid forthwith, as the rule is condi- 
tional, and has no effect until payment is made. But 
in replevin the avowant cannot have a rule, Str. 112. 
Long v. Buckeridge. Vide title Executors and Admini- 


Atrators, p. 303. 


If the rule is obtained by unfair practice it will be 
diſcharged. 4 Burr. 2502. 


Feigned I ue. 


HIS is generally directed either by the court of 

Chancery or Eæcheguer, where in a ſuit a matter of 
fact is ſtrongly controverted, theiz ccurts being fo ſen- 
ſidle of the defictency of trial by written depoſitions, that 
they will not bind the parties by their decree, but 
direct the matter to be tried by a jury; eſpecially ſuch 
important facts as the validity of a will, or whether A. 
is heir at law to B. or the exiſtence of a modus deciman- 
di, or real and memorable compolition for tithes ; 
therefore as no jury can be ſummoned to attend the 
Crancery, or Exchequer on the equity fide ; the fact is 
uſually ſent to be tried by the court of Chancery to 
the King's Bench; and the court of Exchequer to the 
law fide of their own court, upon a feigned iſſue 
wherein tae plaintiff declares, that he aid a wager of 
gl, with the defencant, that A. was heir at law to B.; 
and then avers that he is ſo; and brings this action 
tor the 5l. The defendant allows the wager, but 
avers that A. is not the heir to B.; and thereupon the 
iſſve is joined. 

N. B. Theſe courts direct the ſact to be tried by 
the decree, and who are to be plaintiff and defendant, 
and alſo that the attorney for the defendant ſhall forth- 
with appear and plead, A writ is taken out in the 
common way, and all the proccedings are as in com- 
mon caſes, except that there is no imparlance allowed, 
lie decree ordering him to plead forthwith, 

By this mode the diſpute is to be determined, which 
ſaves all the formality of pleading, and a great expence 
to the parties. 


* it is hel4 h the rule, does not of itſelf diſcontinue, an appointment 
Ft te taken out to tax the cofs ; for ſome coils muſt be due, and the 
cents mull ve paid. I liter. Williams, 6 Term Rep. 765» 
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try the validity 
ot « wall, 


FFEIGNED Issux. 


When a feigned iſſue is directed by a court of law, the 
coſts follow the verdict: but when an iſſue is directed 
by the court of Chancery, then this court gives no coſt, 
Herbert v. Williamſon, 1 Wilſ. 324. 1 Wil. 261. Vi 
Fi:fkins v. Lord Berkeley, 4 Term Rep. 402. where tw 
iflues were directed, plaintiff ſucceeded on the firſt iſſue 
and the defendant on the ſecond iſſue; deſendent obtain 
a rule why the maſter ſhould not tax his caſis on the ſecni 
ue. The court thought themſelves bound at firſt by 
the authority of Herbert v. Williamſen; but ftrongy 
intimated an opinion, that as feigned iſſues were only 
granted by leave of the court, it would be prudent it 
future, when they permitted ſuch iſſues to be tried, ty 
compel the parties to conſent that the cofts ſhould be in 
the diſcreiton of the court. But it afterwards appearing 
in this caſe, that theſe iſſues had been tried with 
conſent of the court, they ordered all the procecdings t 
be ftaid, adding, that ſuch a proceeding was a contemyt 
of the court. 

But if a queſtion of mere law ariſes in the courſe q 
a Cauſe, as whether by the words of a will, an eſtar 
for life or in tail is created, or whether a future intere! 
deviſed by a teſtator ſhall operate as a remainder, ora 
executory deviſe; it is the practice of the court d 
Chancery, to refer it to the court of King's Bench 
Common Pleas, upon a caſe ftated ſor that purpoſe; 
wherein all the material fads are admitted, and the 
point of Jaw is ſubmitted to their deciſion; who there. 
upon hear it folemnly argued by counfel on both fides 
and certify their opinion to the chancellor. But the 
Exchequer direct the iſſue to be tried on the plea ſide d 
their own court, 

To proceed therefore in this matter, a caſe is ſet 
by counſel on both ſides, and ſigned; then move fc 
a concilium, the ſame as on a ſpecial cauſe ; ſet down 
the caſe with Mr. Auſlin, and deliver each judge: 
copy of the caſe as ſettled, two days before argument 


Middleſex, (/s.) A. B. complains of C. D. being (1 


the cuſtody ot the marſhal of the Marſbulſca, xt 
For that whereas, on the day ot | 
in the yearof our Lord 1796, to wit, at i 


the ſaid county, a certain diſcourſe was moved and had 
by and between the ſaid A. B. the now plaintiff, of th: 


one part, and C. D. of the other part, of and concern 
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FEICNEDISSsVE. 


ing a certain freehold meſſuage, with the appurtenances, 
ſituate at in the county of 
late the eſtate of one F. B. deceaſed, and of which 
freehold eſtate the ſaid F. B. deceaſed, before, and on 
the day of in the year 1792, 
was ſeiſed in his demeſne, as of fee, and afterwards 
died ſciſcd thereof, and alſo of and concerning a cer- 
tain paper- writing dated the ſaid day of 
in the ſaid year 1792, purporting in 
itſelf to be the laſt will and teſtament of the ſaid F. B. 
deceaſed : And whether the ſaid F. B. decraſed, did b 
the ſaid paper-writing, ſo purporting as aforeſaid, 
deviſe the ſaid freehold eſtate ( amongſt other things) or 
not, to the faid A. B. the now plaintiff; and upon that 
diſcourſe the ſaid A. B. the now plaintiff, then and 
there aſſerted and affirmed, the ſaid F B. deczaſed, did 
by the ſaid paper-writing, dated the ſaid day 
of in the year 1792, deviſe the ſaid free- 
hold eftate to him; which ſaid atlertion and aſkimation 
of the ſaid A. B. the now plaintiff, he the ſaid C. D. 
then and there wholly denied, and then and there al- 
ledged the contrary thereof; and thereupon afterwards, 
to wit, on che ſaid day of in 
the year 1796 aforeſaid, at aforeſaid, 
in the county aforeſaid, the ſaid A. B. the now plain- 
tiff, at the {pecial inſtance and requeſt of the ſaid C. D. 
uncdertouk, and then and there promiſed the faid C. D. 


to pay him the ſum ot 5l. in cafe the ſaid J. B. decealed, 


did not by the ſaid paper-writing, dated the 

day of in the year 1792, deviſe the ſaid 
freetold eſtate (amongſt other things) to him as afare- 
ſaid; and in conhderation thereof, he the {aid C. D. 
then and there undertook and faithfully promiſed, the 
ſaid A. B. the now plaintiff, to pay him ine ſum of 51, 
in caſe the ſaid F. B. deceaſed, did by the ſaid paper- 
writing, dated the day of in 
the year 1792, deviſe the ſaid freehold eſtate (amongſt 
other things) to the ſaid A. B. the now plaintiff, as 


_ aforeſaid: and the ſaid A. B. the now plainuff, avers, 


that the faid F. B. decealed, did by the ſaid paper- 
writing, dated the day of in 
the year 1792, deviſe the ſaid freehold eſtate (amongſt 
other things) to him as aforeſaid, to wit, at 
atoreſaid, in the county aforeſaid, whereof the 
ſaid C. D. afterwards, to wit, on the ſaid 
&X 4 day 
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FEICGNED Issux. 


in the year 1796 aforeſaid, at 
aforeſaid had notice, by means whereof 
he the ſaid C. D. according to the tenor of his promiſe 
and undertaking as aforeſaid, became liable to pay, 
and ought to have paid, the faid {um of 51, to the ſaid 
A. B. the now plaintiff, to wit, at afore- 
ſaid, in the county aforeſaid; yet the ſaid C. D. not 
regarding his ſaid promiſe and undertaking fo by him 
made in this behalf as aforeſaid, but contriving, and 
fraudulently intending, crafiily and ſubtiily to deceive 
and defraud the ſaid A, B. the now plaintiff, in this 
behalf, hath not yet paid the ſum of 5]. or any part 
therecf, to the ſaid A. B. the now plaintiff (although fo 
to do, be the ſaid C. D. was requeiled, by the ſaid 
A. B. the now plaintiff), afterwards, to wit, on the faid 
day of in the year 1790 
aforeſaid, and often afterwards, to wit, at 
aforeſaid, in the county aforeſaid) ; but he to 
pay the ſame, or any part thereof, to the ſaid A, B. 
the now plaintiff, hath hitherto wholly refuſed, and 
Nill refuſes, to the ſaid A. B. the now plaintiff, his da- 
mage of 2901. and therefore he brings his ſuit, Sc. 
And the ſaid C. D. by J. G. bis attorney, comes 
and defends the wrong and injury, when, Oc. and lays, 
that true it is, that ſuch diſcourie was moved and had, 
by and between the faid A. B. the now plaintiff, and 
the ſaid C. D. as is above mentioned in the ſaid decla- 
ration, and that he the ſaid C. D. did undertake and 
promiſe, in manner and form as the ſaid A. B. the 
now plaintiff, hath above thereof compluined againſt 
him: But the ſaid C. D. ſaith, that the faid A. B. the 
now plaintiff, ought not to have his aforefaid action 
thereof maintained againſt him; becauſe he ſays, that 
the ſaid F. B. deceaſed, did not by the ſaid paper- 
writing, dated the day of in 
the year 1792, deviſe the faid freehold g ſtate (amongſt 
other things) to him the ſaid A. B. the now plaintiff as 
aforeſaid, and of this he puts himſelf upon the coun— 
try: And the ſaid A. B. doth the like. Therefore, 
Oc. | 
Iſſue directed by the court of Chancery, which de- 
fendant was deſirous of trying, but which (it was ſug- 
gefted) the plaintiff wiſhed to dclay, and on that 
ground, motion that defendant might be at liberty to carry 


the record dawn to trial at the next Ates, —_— 
| that 


day of 


any 
Ee.“ 
4 
politi 
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to an 
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tenor 
comn 
grieve 


In 


Fricxplssvx. 681 


that by the common law the defendant could not carry — 

it down by proviſo: Court thought the application — 2 
reaſonable, and granted rule abſolute in the firſt in— 

ſtance; ſaying, that the plaintiff would not be damni- 

fied by it, for that if he choſe to take the record down 

himſelf, the coſts of this application muſt be paid by 

he deſendant. Rule abſe Humpage v. Rowley, 4 Term 


Rep. 707. 
Popular Actions. 
CG ompounding them. 


BY Rat. 18 Eliz, c. 5. ſect. 3. No informer ſhall xo jnformer 

compound or agree with perſons that ſhall offend fhall con pound 

againſt any penal ſtatute for an offence committed; n 
ut ofter anſiber made in court unto the information or ſent of the 

ſvic; Nor after anſwer, but by order of that court: court. 

T hat if any perſon ſhall offend, make any compoſi- 

tion, or take any money, reward, or promiſe of reward, 

for hemſelſ, or to the ute of any other, without order or 

content ot ſome of her majeſty's courts at /ZefAminſler, 

and be convicted, ſhall ſtand on the pillory, Sc. and 

be diſabled to be plaintiff or informer in any ſuit upon 

any ſtatute, popular or penal: And forfeit ten pounds, 

. bo 

this act not to reſtrain any certain perſon, body penatriergiven 
politic or corporate, to whom or to whoſe uſe any for- to perſons cere 
teiture, penalty, or ſuit, is or ſhall be ſpecially limited * 2 
or granted, by virtue of any ſtatute, aud not generally 5 
to any perſon that will ſue. Sec. 6. 

It ſeems clear, both from the preamble and the whole it extends only 
tenor of the ſtatute, that it extends only to ſuits by de fuits by come 
common informers, and not to thoſe by a party inen mers. 
grieved, 2 lat. 270. 

In an action for making and ſelling gold rings, of Leave to come 
laſs fineneſs than ſtatute ditects, moved for leave to — 
compound without conſent. Per Cur.— It is in the ng 
c:\cretion of the court to give leave to compound; and 
a.tcrwards they refuſed the motion. Howell, qui tam, 

v. Morris, B. Re 1 Wilſ. 79. 

| :2le moved for leave to compound on the part of tene gteen ts 

lie prolecutor upon the ſtatute of gaming, upon an compound on 
affidavit 
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PoPULAR ACTIONS, 


affidavit that the defendant and one A. B. uſed to play 
at cards together, and that the defendant had won 
divers ſums of A, B.; that A. B. was become a bank. 
rupt, and that the aſſignees, who ſet this proſecution 
on foot, were ſatisfied with reſpe& to the defendant; 
and the court granted the motion. bid. 130. 

On an aſſidavit of the defendant's poverty, the 
eourt will give leave to the proſecutor gui tam to com- 
pound, though in execution. Str. 167. Bradſhaw y, 
Mottram. 

Rule laſt term was obtained to ſtay proceedings in 
an action on penalties under the lottery act, on pay. 
ment of 20). ; for the non-payment of which, an attach. 
ment was now moved for,-Lord Kenyon ſaid, the 
court would not grant a rule to ſtay the proceedings 
in a penal action, on paying the ſum agreed upon, 
but upon a ſuppoſition, that the defendant undertook 
by his application to pay that ſum. Rule abſ. Rex, 
gui tam, v. Clifton, 5 Term Rep. 258. E. 33 Ge. 

Ihe court gave leave to compound in an action for 
uſury ofter verd:&, favorable circumitances appearing, 
which would have juſtified a motion for 2 new trial, 
Nang han, qui tam, v. Ialker, 5 Term Rep. 58. 

Ordered, that in future every rule to be drawn up 
for compounding anv ui tam action do expreſs therein, 
that the defendant duth thereby undertake to pay the 
fum, for which the court hath given him leave to 
conpound ſuch ation. R. E. 33 Geo. 3. 

his motion is made upon the affidavit of one cf 
the parties, ſtating, that an action is brought upon 
ſuch an act of parliament, and that the declaration 
contains penalties to the amount of 150l. that ſince 
the ſaid defendant has pleaded nil debet, and that the 
plaintiff and defendant have agreed to compound the 
ſame for the ſum of gol. and that no more is given o 
taken, nor is it compuunded in any other way tha 
by leave of the court. 

Give this afidavit to counſel, likewiſe the plaintif 
muſt give a brief upon a ſlip of paper to coolent to 
the mocion on payment of the ſum of 5ol. agreed, b 
ſee half-a-guinea, 

The court made a rule, that where they give le 
zo compound a penal action, the &ing's half of the com. 
polition ſhall be paid into the hands ot the matter d 


v 


ARBITRATION. 


the Crown- office, for the uſe of his majeſty, and it is now 

paid before the rule drawn up. Brown, qui tam, V. 
Bailey, 4 Burr. 1929. The receipt of the malter of 
the Crown-of/ice is taken to the clerk of the rules, be- 
fore he will draw up the rule, 


Arbitration. 
A RBITRATION, or arbitrage, is where the parties, 


injuring and injured, ſubmit all matters in diſpute, 
concerning any perional chattels or perſonal wrong, to 
the judgment of two or more arbiters or arbitrators, 
who are to decide the controveriy : and if they do not 
agree, it is uſual to add, that another perſon be called in 
as umpire (imperator or impar ), to waoſe ſole judgment 
it is then referred; or frequently there is only one arbi- 
trator originally appointed. This deciſion, in any of 
theſe caſes, is called an award: and thereby the queſ- 
tion is as fully determined, and the right transferred 
or ſettled as it could have been by the agreement of the 
parties, or the judgment of a court of juſtice. Expe- 
rience has ſhe wn the great uſe of theſe peaceable and 
domeitic tribunals, eſpecially i in ſettling matters of ac- 
count, and other mercantile traniations, which are 
difficult, and almoſt impoſſible to be adjuſted on a trial 
at law; the legiſlature has now ettablithed the uſe of 
them, as well in controverſies where cautes are de- 
pending, as thoſe where no action is brought, and 
which {t!!] depend ye the rules of the common law; 
n by flat. 9 & 10 V. 3. c. 15. That all 
© merchants and others, deſiring ta end any contro- 
ce verly (for which there is no vther remedy but by 
« perſona) action or ſuit in equity), may agree, that 
their ſubmiſſion to arbitration or umpiraze of any 
& perſon, &c. ſhall be made a rule of any of his ma- 
&« jeſty's courts of record; which agreement, Ce. 
* 1hajl, upon producing an affidavit made by the wit— 
% neſſes thereunto, or any of them in court, be en- 
© tered and filed of record of the ſaid court, and a 
* rule ſhall thereupon be made by the fame court, 
* that the parties ſhall ſubmit to, and finally be con- 
* cluded by the arbitration or umpirage, Sc. and in 
** Cale of diſobedience, the party neglecting ſhall be 
* lubject to all the peualtics of contemning a rule of 


Merchants, &c, 
deſ.riag to end 
controverſies by 
arbitration, may 
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ARBITRATION. 


ce“ court; unleſs ſuch award ſhall be (et aſide for cor. 


*« ruption or other miſbehavior in the arbitrators or 
„ ump:re, proved on oath to the court before the laſt 
« day of the next term after the award is made,” 
And in conſequence of this ſtatute it is now become a 
conſiderable part of the buſineſs of the ſuperior courts 
to ſet aſide ſuch awards when partially or legally 


made; or to chfrce their execution, when legal, by the 


ſame proceſs of contempt as is awarded for diſobedi. 
ence to thoſe rules and orders which are iſſued by the 
courts themſeives, But in a caſe where the parties at- 
temptcd to ſet aſide an award, Lord Hardwicke (aid, 
that the only ground to impeach an award is, colluſion, or 
greſs miſbehavicr of the arbitrators, or otherwiſe it is 
final and binding upon all parties, otherwiſe no perſons 
toculd cver unaeriate to be arviiratirs. 3 Atk. 529, 
Lord Mansfield in another caſe ſaid, that the court will 
net enter at ail imto the merits of the matter referred 11 


arbitretien, but cnly take into conſideration ſuch legal ab- 


Fw to make 
Lhe aþ:1Caliuns 


Award: conficers 
ed wiih greater 
latitude and leſs 
Arictnets than 
formc1!y, 


jections as appear upon the face of the award, and ſuch 
otjeftions as go to the miſbchaviour of the arbitrators. 
2 Burr. 701. Lucas v. Milſan. Nothing but maniteft 
corruption in the arbitrators, is good ground within 
the at. 9 &© 10 N. 3. to let aſide an award. We 
will not unravel the matter, and examine into the 
Juſtice and reatonableneſs of what is awarded. Str. 
301. Auderſon v. Conxcter. 

he mode of tetting afide an award is by applica- 
tion to the court, founded on ſome objeRion to its le- 
gality, appearing on the face of the award itſelf, or 
on an irregularity, as want of notice of the meeting, 
1 Salk. 71.; or grois miſbehavior of the arbitrators ; 
aſfidavit of which muſt be made; and on ſuch appli- 
cation every ground of relicf in equity againſt it, 1s 
equally open in this court, 3 Burr. 1258. ; or the ob- 
jections to the award may be thewn for cauſe againſt 
an attachment. 

Awards are now conſidered with greater latitude and 
ifs firifineſs than they were formerly. And it is right 
that they inould be liberally conſtrued; becauſe they 
are made by judges of the parties own chooſing. They 
muſt have tus properiics, to be certain and final. But 
the certainty may be judged of according to a comm 
intent, and canſiſient with fair and probadle preſunpticth 
1 Burr. 277. Hiatolins v. Calilough, 


An 


non 
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An 
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An arbitrator may award cs without any expreſs 
authority for that purpoſe. Roe v. Dee, 2 Term Rep. 
644. 

The motion to ſet aſide an award on an chligatien, 
muſt be made before the laſt day of the next term after 
ſuch award is publiſhed ; otherwiſe it is too late, and 
an attachment for the non-performance of it may 
iſſue. Cowp. Rep. 23. Freme v. Pinneger. Sir. 301. 
But this does not relate to an award made in pur- 
ſuance of an order of ni prius. Str. 301.“ 


How to proceed to make Submiffion a Rule of Caurt.. 


If an award is made, and the party will not per- 
form it, ſuch as not paying the money, Tc. at the 
time and place therein mentioned, and you have attended 
for that purpoſe ready to receive it; firſt proceed to 
make the ſubmiſſion to the bond a rule of court, upon 
an afidavit of due execution of the bond, thus: 

C. G. of, Sc. maketh oath and ſaith, That he was 
preſent at the time of ſigning and ſealing the bond or 
obligation hereunto annexed; and C. D. of, Sc. therein 
mentioned, did duly ſign, ſeal, and as his aQt and deed 
celiver the ſaid bond, in the preſence of this ceponent, 
and that the name pa D. ſet and ſubſcribed to the ſaid 
bond, is of the proper hand-writing cf the ſaid C. D. 
and that the name C. G. ſet and ſubſcribed as the wit- 
neſs thereto, is of the proper hand-writing of this de- 
ponent ?, 

If a ſubſcribing witneſs refuſe to make the affdavit, 
court will, on motion, compel him, Clark v. Ekvick, 
I Str. 1, 

This affidavit is to be engroſſed on a 2s. ſtampt 
paper; give it to counſel © {0 move to mave the 7 i 
* myten a rule of cor rt,” pay him 10s. od., draw up 
the rule with the clerk of the rules, pay 28. per ſheet, 
make copy thereof, and of the award, with the names of 
the arburaters and witneſſes, then the perſon who is 
to receive the money mult demand ſaine, witch not 


2 What is a conſent or ſubmiſſion. 
182k. 73, 1 LA, Raym. 674. 

d If no Ana de depengint, the 2Mdovi's for attachment need rot 
be intitteg in anv can; e, but the aftiiovis in anfucr im: uft, Bevin vs 
Brvae, 3 Ter * Rep. 601. If there is a cauſe depending, it mult then 
be 1:11 fe „ If nc t, churt cannot take notict of it, tho U ooh the adver ſe 


party 1: willing to waive the objection, 2 Term Ke. 6:3, Ot ve 
1%, 


Vice Parnes 54, 55. 2 Str. 1178. 
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being complied with, make the following affidavit to 
move for an attachment, and alſo an affidavit of the 
due execution of the award; which ſee after. 

In the K. B. 

A. B. of Hleet flreet, London, grocer, maketh oath 
and faith, That he this deponent did, on the th day 
of June laſt, perſonally attend from the hour of one, 
until the hour of two of the clock in the afternoon of 
tne ſame day, at in Fleet-ftreet, London, and 
then and there demanded of the above-named C. D. 
who alſo attended, the ſum of 50l. awarded due to this 
deponent, purſuant and agreeable to a certain award 
in writing, which is hereunto annexed ; but the ſaid 
C. D. did not then pay to this deponent the ſaid ſum 
of Fol. or any part thereof: And this deponent further 
faith, That having, on Thurſday next after one month 
from Eaſter day, in this preſent Eaſfer term, cauſed 
the ſubmiſſion of this deponent, and the ſaid C. D. to 
the {aid award, contained in a certain bond or obliga- 
tion, bearing date the 2d day of April 1796, to be 
made a rule or onder of this honorable court, he this 
deponent. on the day of laſt, ſerved 
the ſaid C. D. with a true copy of the ſaid award and 
rule or order of this honorable court, and at the ſame 
time thewes him the ſaid original award rule or order: 
And this deporent further faith, That he did at the 
ſame time, demand of him the ſaid C. D. the ſaid ſum 
of col. ſo awarded due to this deponent as aforeſaid; 
but the ſaid C. D. did not then, or at any time ſince, 
pay the ſame, or any part thereof, to this deponent, and 
the Whole of the faid ſum of 50l. now remayns due 
and Owing to this ucponent, on the ſaid award. 

T here mutt be 2 pofitiv: affidavit of perſonal notice 
of award aud demund of ive money all at one time on 
motion tor attachment, ecaule it brings the party 
into contempt. 12 Med. 257., Anon. | 

It an award be made a rule of court, and the party 
who refuſes to obey the award abſconds, ſo that he 
cannot be frund on a week day, ſervice thereof on 4 
Sri: ay is ſuticient to bring him into contempt, where- 
en £2 22ve an attachment. Jbtd. 158, 

A fubmilfica to arbitration by an adminiſtrator, is 
not of itſeff an admiſton of aſſets. Pearſon v. Henry 
adi. 5 Term Kev. U. 3 is was on a bond of arbitra- 

tion. 


d wei 


AR?#1TRATION. 


tion. I ſhould adviſe an executor or adminiſtrator to 
have a rule of reference. 

Give a{#davit to counſel, “ 22 1 
« ment for not paying the money on the award in pur- 
« ſuance of the rule of court; fee 10s. 6d. it is a rule 
to ſhew cauſe, pay 28. per ſheet; draw it up at clerk 
of the rules, and ſerve copy thercof ; make affidavit 
of the ſervice, give counſel one guinea to make it ab- 
ſolute, which being done, draw up rule, pay 28. per 
ſheet ; take it to the Crown-office to your clerk in 
court, who will make out an attachment, fee 138. 4d. 
get a warrant thereon, and give it to an officer, pay 
him one guinea for the caption *, 


How to proceed on a Rule of Reference. 


After commencement of the action, the parties by 
conſent may have the cauſe reterred without carrying 
it to trial, which ſaves great expence, and is dune 
by the ſignature of counſel on each fide, the one 
moves, and the other conſents, fee 10. 6d. each, draw 
up rule as hereafter, 

If there be a rule of reference at / privs, it is beſt 
for the attornies to get their witneſſes ſworn in court 
whilſt they are there, pay 2s. each, enter their names 
on a piece of paper, and the cauſe, give it to the crier 
for that purpoſe, 

Get order of niſi prius from Mr, Lowten, Kins's 
Bench Malls, Temple, or, if at the aſſizes, of the judge's 
«crate, upon which the arbitrator will appoint a time 
and place ior both parties to meet; and plaintiff's at- 
torney ſerves a copy of the order of niſi prius on de- 
fendant's attorney ; give arditrator (if an attorney or 
counſel) the briets that were delivered, if not, a copy 
of the caſe on each fide, and names of the witneſſas. 


Of enlarging the Time. 


If the arbitrator does not finiſh in time, you may If arbitrator 
enlarge the order by conſent (bur firſt the 
rules will make plaintiff's attorney move, that the 
order of iſi prius may be made à rule of the court); 
which being done, give brief to counſel, 
cach, who will fign their hands to ſame; carry 


It is diſcretionary in the court, whether they will enforce the awsrd 
by 4ttacym2:nt. 1 Ser, 695. 2 dir, 112. j 4s it the 


1 Crimp. 270. 
PaITY VECEALE Cat IU, alle GUGLUEE Nile celdſic ac. 
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them to the clerk of the rules, and he will draw up 
rule for the enlargement, pay 68. the plaintiff's at. 


ment. 


N. J. 


torney ſerves copy on defendant's attorney, and an 2M 

appointment muſt again be made by the arbitrator, : 

and ſervice thereof made as before. It cannot be en. oat 

larged without conſent on both ſides. day 

Award, When the award is made, the arbitrator's attorney font 

gives notice. to the attornies, that the ſame is ready, alſo 

| and that each may have his part on fuch a day, on at t 
lf payment of his expences. = tar, 
. ">" REF" WO An umpire having heard the evidence from the two ant, 
= ceive the evi= arbitrators, on which he made his award, without this 
1 eee re-examining the witneiles aſter he had made the award, in t 
' 3 he was applied to by the party againſt whom it was 14l. 
. the witneſſes made, to hear the evidence himtelt, and on his refuſal, ſaid 
* 3 the court was moved to ſet the award aſide. But the refu 
of his award, court court thought, that as no application was made before who 
1 will not ſet it he. had made his award to examine the witneſſes, the o it 
15 aide. rule ſhould be diſcharged wich coltss Hail v. Lau- Il 
wh rence, 4 Term Rep. 589. Tha 
e Quaker no wit Per Curiam.— We cannot ground an attachment decl: 
4 neſs to groond for non-performance of an award on the affirmation of, & 
11 — of a Quaker; for though it be in a ſuit between party beari 
formance of and party, yet it is a criminal proſecution within the 1756 

f award, proviſo of the ſtatute 7 & 8 V. 3. c. 34. name 
if party 
| How to proceed after ſuch Award executed. Writi 
and © 

If the award is in favor of the plaintiff or deſend- teſtin 

ant, colts are of courſe given as to the ſuit by the ſpec; 

rule; therefore get an appointment ſrom the maſter J. E. 
. at the foot of the rule of court, to tax the coſts ; ſerve onal 
My copy with appointment on the oppoſite attorney, and, ſne y. 
q on attendance, the maſter will tax the coſts, and mai ter's « 
f them on the rule; and if the party againſt whom the of his 
| award is, does not pay the money, make a copy of toe t i 
| rule of court, and the maſter s allocatur thereon, as % of an 
J a copy of the award, and let your client the plaintit and th 
firit examine copies thereof; then let him deliver the that t. 
. copies to the defendant ; ſhewiag the original order and the. be 
5 award, and at the fame time demand the money, 91%. I Tern 

? the ſum awarded, and the coils; if he does not pay 

f them, move on the following aiavit for an attach- * be 0 
. 7. 613 
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N. B. A letter of attorney may be made for this 
purpoſe ; but it is too expenſive, as there muſt be an 
affidavit of the due execution, and the attendance. 

A. B. of, Sc. the plaintiff in this cauſe, maketh 
oath and ſaith, That he this deponent, on the 
day of laſt, perſonally ſerved the above de- 
fendant with a true copy of the rule and allacatur, and 
alſo a true copy of the award hereunto annexed, and 
at the ſame time ſhewed him the original rule, alloca- 
tur, and award, and demanded of him the ſaid defend- 


ant, the payment of the ſum of 20l. awarded, due to 


this deponent by W. G. of, Wc. the arbitrator, named 
in the ſaid award, and alſo the payment of the ſum of 
14]. for the coſts mentioned and allowed to him the 
ſaid plaintiff in the ſaid cauſe ; but the ſaid defendant 
refuſed to pay the fame, or any part thereof, and the 
whole of the ſaid 20]. and 141. ftill remain due and 
owing from him the ſaid defendant, to this deponent. 
IV. T. of, Cc. gentleman, maketh oath and faith, 
That he did fee W. G. of, &c. ſign, ſeal, publiſh, and 
declare his final award and arbitrement between A. B. 
of, Sc. merchant, and C. D. of, Sc. woollen-draper, 
bearing date the day of 
1796. And this deponent further faith, That the 
name J. E. ſet and ſubſcribed againſt the ſeal as the 
party executing the ſaid award, is of the proper hand- 
writing of the ſaid W. G. and that the names V. T. 
and J. E. ſet and ſubſcribed thereto as witneſſes, at- 
telling the execution of the ſaid award, are of the re- 
ſpeckive hand-writing of this deponent and the ſaid 
J. E. If party cannot be found to demand the money, 
on affidavit of the facts, court will make a rule to 
ſhew cauſe, why leaving copies of award, rule, and maſ- 
ter's allocatur at his houſe, and demanding the money 
of his wife, ſhould not be good ſervice. : 
Itisfettled that an attachment for non-performance 
of an award is only in the nature of a civil execution, 
and therefore no arreſt can be made on a Sunday; allo 
that the priſoner under ſuch an attachment may take 


589 


Affi da vit of ſer- 
vice of rule, and 
allocatur for 
colts and the 
demand of the 
moneys 


Aſteavit of due 
execution of the 
2ward to be 
made by one of 
the witaclles, 


Cannot arreſt of 
an attachment 
on a Sunday. 


tie benefit of the lords* act. The King v. Miners, © 


I Term Kep, 266, Vide Carp Rep. 136. 


* In this caſe, aſſdavits to be intitled in the cauſe depending · 2 Term 
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4 When there is a Virdi@t and Bail. p 

* When bail is Frequently where there is bail, and a reference is ſt 

19 —— _ propoſed at the trial, the plaintiff, to prevent the bail WR 

110 e ee. , being diſcharged, takes the verdict, ſubject to the refer. th 

Hig how to proceed, ence; in that caſe, when the award is made, if in G 
favor of the plaintiff, he may make his election whe. 

ther he will proceed or not under the rule of reference, g 

of 


or on the verdi: If he proceeds in the latter, the | 
coſts muſt firſt be taxed ; copy rule and award, ſerve on 
ſame and demand the ſum awarded, and coſts, in the 


ſame manner as if he meant to proceed under the rule; ſet 

and on affidavit of perſonal ſervice of the rule, the hy 

maſter's allocatur thereon, a copy of the award, and ſuc 

2 Vin. 33. demand of the money, move the court that the poſe * 

may be delivered to the plaintiff, and that he may be dt cal 

liberty to fign judgment, and take out execution for the "ih 

money awarded and coſts, and that the maſter may tax tht 5 

coſts of the application; which being done, draw up the 

rule as uſual with the clerk of the rules, make aff- be 

davit of the ſervice, and if the court make the rule ab- att: 

+2 ſolute, draw up ſame, and apply to the marſhal for 22 
Fl: the poſtea, who (on producing the rule) will deliver AY 
5 it (a rule for judgment ſbould be given previous to the 
* motion); then ſign judgment with the maſter (firk the 
5 ſtamping the poſfea); get the maſter to tax the coſts, * 
43 and then take out execution, but levy only for the ſun 8 
+ awarded and coſts. G : 
i If the award be for a leſs ſum than the verdict, the £2 
© T4 plaintiff may levy the equitable coſts out of the exceſs, - ip 
44 Per Maſter Benton. It is in the election of the plain- Pi, 
* tiff which way he will proceed, either on the verdict, Sn 
[ | or by attachment, Hall v. Mifter, 1 Salk, 84.; if he 94 
proceeds by attachment, affidavit is neceſſary of : ty 
| perſonal fervice of the rule of court, maſter's allocatur ww 

| thereon, copy of award, and perſonal demand of the Ir 
{ money awarded, with an affidavit of the due execu- Jade 
„ tion of the award, and ſuch aflidavit mult be intitle T7 
| in the cauſe. | - 
| 1 p tend. 
f Proceedings againſt Juſtices and Conflabler fend 
: Wray plead gene- By tat, 7 Fac. 1. c. 5. If any action ſhall be brought 4 + 
F vel iffue, and Againſt any juſtice of the peace, conſtable, Oc. for an ng 

dert, de. thing done by virtue or reaſen of his office, he ma . 

double colts. | plea 
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plead the general iſſue, and give the ſpecial matter in 
evidence, and if ſuch juſtice, Ic. ſhall have a verdict, he 
ſnall have double coſts allowed. So if the plaintiff be 
nonſuit, or diſcontinue. N. B. The judge mult certify 
that he was acting in the execution of his office. 
Grindley v. Holloway, Dougl. 307. 
But if there be a ſpecial vercict, and it appears that if ſyecial verdict, 

the act done was ſo done by virtue or reaſon of his 
ofice, the maſter may tax double coſts, though no 


certificate. Rann v. Pickins, bid. 308. in notes. 


No writ ſhall be ſued againſt, nor copy of proceſs No writ to be 

ſcrved, on any juſtice of the peace, for any thing done ſued againft any 
in the execution of his office, until notzce in toriting of OE 
ſuch intended writ, &c. Mall have been delivered ta him, the execution of 
or left at his uſucl place of abode, or ſerved at leaſt one bis office, till 
calcndar month before the ſuing out or ſerving the ſame z in *E 2 
which notice ſhall be contained ** the cauſe of action 
* which the party ſuing claims to have again/t ſuch juſ- 
& tice ¶ the peace; on the back of which notice thall 
be indoried the name and place of abade of the plaintiffs 
attorney er agent, who ſhall be entitled to 20s. for pre- 
paration and ſervice of ſuch notice. Stat. 24 Geo. 2. 
c. 44. /. 1. 

In every caſe of fervice of a notice, leaving it at Leaving at 
the dwelling-houſe of the party has always been ſuffi- 8 
cient. 4 Term Rep. 465. Ld. Kenyon. . 

That it ſhall be lawful for ſuch juſtice of the peace, hat be mays 
#t any time © within one calendar month aſter ſuch no- within one ca- 
& tice given,” to tender amends to the party com- lendar month, 
5 A . tender amgndss 
p--1nir17, or to his agent or attorney; and if not ac- 
cepted, to plead ſuch tender in bar, together with not 
guity, and any other plea with leave of the court; 
and if on iſſue joined, the jury faall find the amends It tender fun- 
ſo tendered ſufficient, then they ſhall give a verdict for dient, verdi& 
the deſendant; and in ſuch caſe, or in caſe the plain. ſet defendant. 
tit ſhall become nonſuit, or diſcontinue, or in caſe 
judgment ſhall be given for ſuch defendant on de- 
murrer, ſuch juſtice ſhall be entitled to the like coſts 
a: he would have been entitled to, in cafe he had pleaded 
the general iſſue only; and if the jury find no amends 
tenu-red, or not ſufficient, and alſo againſt the de- 
fendant on ſuch other plea or pleas, then they ſhall 
give a verdict for the plaintiff, and damages, which 
he ſhall recover, with coſts. /. 2. Vide Buller N. P. 
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Double cofts, If the juſtice gains a verdict, double cofts. 7 Jac. 1, 
6. 5. 
Plaintiff not to That no ſuch plaintiff ſhall recover any verdi 
eee, 3 againſt ſuch juſtice, in any caſe where the action ſhall 
notice. be grounded on any act of the defendant, as juſtice of 
. the peace, unleſs it is proved upon the trial of ſuch 
action, that ſuch notice was given as aforeſaid ; but in 
default thereof, ſuch juſtice ſhall recover a verdi& 
and coſts, / 3. 
If juſtice neglet That in caſe ſuch juſtice ſhall neglect to tender 
ae ne Ae amends, or tendered inſufficient amends before action 
inte court, * brought, he may, before iſſued joined, pay into court 
ſuch ſum of money as he ſhall fee fit, „4. But it 
muſt appear, that the action is brought againſt him a; 
a juſtice in the execution of his office, Vide 2 Black. 
Rep. 859. Annex the copy of notice to affidavit, 
Evidence not to That no evidence ſhall be given on the trial of any 
be given of an ſuch action, of any cauſe of action (except ſuch as i 


eauſe, but lum ntained in the notice hereby directed to be given ). J. 5. 


As f; contained 
in the notice. Actions againſt Conſtables. 


AA ion not to be That no action ſhall be brought againſt any n- 
brought again able, or other officer, or againſt any perſon acting by 
"4 — YO order and An aid, for any Fed ev in obedi- 
obedience to ence to any warrant of any ju//ice, until demand made 
or left at the uſual place of his abode, by the party in- 
mand made of tending to bring ſuch action, or by his attorney ot 
rhe copy of the agent, in writing, ſigned by the party demanding the 
1 re- ſame, of the peruſal and copy of ſuch warrant, and 
3 " the ſame hath been refuſed or neglected, for the ſpace 
of fix days after ſuch demand; and in caſe after ſuch 
demand and compliance, by ſhewing the ſaid warrant 
to, and permitting a copy to be taken thereof by the 
party demanding the ſame, any action ſhall be brought 
againſt ſuch con/ffable, &c. for any ſuch cauſe, without 
making the juſtices defendants, that on producing and 
proving ſuch warrant at the trial, the jury ſhall give 
a verdict for the defendant, notwithſtanding any de- 
fect of juriſdiction in ſuch juſtice ; and if ſuch action 
be brought jointly 22ainſt ſuch jn/tice, and alſo againſt 
ſuch canſlable, &c. then, on proof of ſuch warrant, the 
Jury thall find for ſuch conſlable, &. notwithſtanding 


The privileges under the above aQs only extend to caſes where the 
juſtices, &c, are atiug in execution of their office, Vide 1 vr. 446, 
3 Burr. 1742. Ane the acts only extend to caſes of torts, not to action 
of anethet nature brought zgainkt officers. Ball, 24, 


1 ſuch 
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ſuch defect of juriſdiction; and if the verdict ſhall be 

given againſt the juſtice, that in ſuch caſe the plaintiff 

{hall recover coſts, to be taxed, ſo as to include ſuch 

coſts as ſuch plaintiff is liable to pay to ſuch defendant 

or defendants, for whom ſuch verdict ſhall be found. / 6. 

Where the plaintiff ſhall obtain a verdict, in caſe Where the 

the judge ſhall in open court certify on the back of the 5 
record, that the injury was wilfully and maliciouſly was wilfully 


. — committed, 
committed, he ſhall be entitled to double cofts. ſ. 7. — OR 


ver double coſts, 


No action ſhall be brought againſt any juſfice for Limitatioa of 
any thing done in the execution of his office, or againſt aQions, 
any con/table, head-borough, or other officer, or perſon 
acting as aforeſaid, unleſs commenced “ within ix ca- 

« ndar months after the act committed. ſ. 8. 

I hereby give you notice, in purſuance of the ſtatute The form of the 
in ſuch caſe made and provided, that I ſhall, at or notice againſt 
ſoon after the expiration of one calendar month from —— 25 
the ſervice of this notice, ſue out of his majeſty's gate, 
court of King's Bench, a bill of Middleſex againſt you 
at my ſuit, and thall proceed againſt you thereon ; for 
that you, on the day of in the 
year of our Lord 1796, at T. in the ſaid county, 
with force and arms, Sc. made an aſſault upon me, Here ſet forth 
and beat, bruiſed, wounded, and ill-treated me, and the cau'e of — 
then and there impriſoned me, and cauſed and pro- * eufste . 
cured me to be kept and detained in priſon, for a long 
ſpace of time, (to wit) the ſpace of tnree weeks then 
next following; whereby I was, during all that time, 
prevented from following my lawful buſineſs, and was 
neceſſarily put to a large expence, (to wit) an ex- 
pence of Bol. in and about my ſupport during ſuch 
impriſonment, and in and about the procuring of my 
Ciſcharge therefrom, and for other wrongs done to me 


by you. Dated, Sc. 1796. 
D, A. of, Ee. 


Jeſly's Juſtices of the Peace in 
and for the County of Middleſex, 


Indorſe on the back of the writ the chriſtian as well 
25 tne ſurname of the plaintiff's attorney, and place of 
: ode; and ſay, attornies for the within-named D. A. 


Te A. B. Eſquire, one of his Ma- 


* The ation muſt be brought in the county where fact committed. 
21 c, Ie c. 13. fo. 5» Vds p. 229. So ngaink contables, 
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Noties to the 
conſtable to de- 
mand a copy of 
the warrant, 


From Aug 1, 
1783, officers 
not to be ſured 
for zny hing 
dont in the ex- 
ecut on of their 
office until atter 
a nonth's no- 
tice, 


Particulars to 
be centained ta 
ſech notice, 


PROCEEDINGS AGAINST JUSTICES, &c, 


Tndorſe it on the back, thus : 
. C. attorney for the ſaid D. M. Ne 5, Midi. 
Temple-lane, London. 


Mr. J. V. 

Whereas, on or about the 28th day of September 
1796, you entered into and upon the dwelling-houſe 
of D. M. of, Sc. and then and there made diftref 
of, took, ſeized, and carried away an oval mahogany 
tea-table, the property of the ſaid D. M. under co- 
lour and pretence of ſome warrant or warrants of 
ſome juſtice or juſtices of the peace, empowering you 
ſo to do: now, in purſuance of an act of parliament 
paſſed in the 24th year of the reign of his late ma- 
jeſty king George the ſecond, for rendering juſtices cf 
the peace more ſafe in the execution of their office, 


and for indemnifying conſtables and others acting in 


obedience to their warrants; I do hereby, on the be- 

half of, and as attorney for the ſaid D. M. demand 

the peruſal and copy of all and every warrant and 

warrants, under and by virtue of which you entered, 

ſeized, and made diſtreſs of and carried away the ſaid 

oval mahogany tea-table as aforeſaid. Dated this 
day of 1796, 


To Mr. J. W. of, &c. 
IF. C. attorney for the ſaid 


D. A. of N' 2, Inner- 
Temple- lane, London. 


Proceedings againſt Officers of Exciſe, &c. 


By lat. 23 Geo. 3. c. 70. , 30. it is enacted, That 
aſter the ſt day of Auguſt 1783, no writ ſhall be ſued 
out againft, nor a copy of any proceſs ſerved upon, 
any officer or officers of exciſe, or againſt any perſon 
or perſons acting by his or their order, and in his ot 
their aid, for any thing done in the execution of, or 
by reaſon of his or their office, until „ one calendar 
e menth next fler natice in writing ſhall have been di. 
c Jivered to him, or left at the uſual place of bis abt, 
* by the attorney ar agent for the party who intends t 
& ſue eut ſuch writ or proceſs as aforeſaid ; in which 
notice ſhall be clearly and explicitly contained, * the 
© cauſe of attion, the name and place of abode of the 

« geo 


title; 
nity 
do at 
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« perſon who is to bring ſuch action, and the name 
« and place of abode of the attorney or agent, and a 
fee of 208. be paid for preparing and ſerving ſuch 
notice, 

That it ſhall be lawful for any of the ſaid officers, Officers msy 
Sc. to whom ſuch notice ſhall be given, at any time tender amends, 
within one calendar month after ſuch notice ſhall have 
been given, to tender amends te the party complaining, 
or to his or her agent or attorney, and if not accepted, 
to plead ſuch tender in bar, with not guilty, and any 
other plea ; and if, upon ifſue joined, the jury find the If amends tens 
amends tendered ſufficient, then they ſhall give a ver- geg be _ 
dit for the defendant; and in caſe the plaintiff ſhall — op 
become nonſuited, or diſcontinue, or in caſe judg- the defendant, 
ment ſhall be given for ſuch defendant, on demurrer, — 2 

then ſuch defendant ſhall be entitled to the like coſts as ac * 
ne would have been entitled to, in caſe he had pleaded 

the general iſſue only; and if, upon iſſue ſo joined, 

the jury ſhall find no amends tendered, or not ſuffi- 

cient, and alſo againſt the defendant in ſuch other 

pleas, then they ſhall give a verdict for the plaintiff, 

and damages, with coſts, /. 31. 

If a revenue officer ſeize goods as forfeited which On an aQion for 
Ire not liable to ſeizure, and take money of the owner money had and 
to releaſe them, the latter may recover back the "——_ 
money in an action for money had and received. In 
ſuch an action, a month's notice need not be given 
under the 23 Geo. 3. c. 70. ſe 30. | 

It turned out theſe goods were not ſeizable; if they 
had, plaintiff could not have recovered, 

In an action of zreſpaſs or tort, the officers are en- 
titled to notice, becauſe they are to have an opportu- 
nity of tendering amends : but the act does not extend 
to an aſſumpſit. Irwing v. Wilſon, 4 Term Rep. 487. 

That no plaintiff, in any caſe where an action ſhall No evidenee of 
be grounded on any act done by the defendant, ſhall 'Þ* cauſe of ac 
be permitted to produce any evidence of the cauſe of — 2 
ſuch action, except ſuch as ſhall be contained in the notice what is contain- 
i be given as aforeſaid, or ſhall recover any verdict * in the natics. 
againtt ſuch officer, or perſons acting in his aid, un- 
leſs he ſhall prove on the trial of ſuch action, that 

ach notice was given, and that in default of ſuch proof, 
the defendant ſhall recover a verdict and coſts. ſ. 32. 

That incaſe ſuch officer, c. ſhall neglect to tender Defendant may 
amende, or tendered inſufficient amends, before the bey money inte 
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action brought, it ſhall be lawful for him, before iſſue 
Joined, to pay into court, ſuch ſum of money as he ſhall 


ſee fit. fe 33. 


That if any action ſhall be brought againſt any per. 
ſon for any matter done by any officer of exciſe, &,. 
in execution of their office, ſuch action ſhall be 
brought within three months next after the cauſe of ac. 
tien hall ariſe, and not afterwards, and ſhall be laid 
and tried in the county and place where the facts were 
committed*, and not in any other county or place; and 
the defendant may plead the general iſſue, and give 
the ſpecial matter in evidence; and if the plaintiff 
ſhall be nonſuited, or diſcontinue ; or if, upon a ver- 
dict or demurrer, judgment ſhall be given againſt 
the plaintiff ; the defendant ſhall recover treble call. 


34. | 

55 ſtat. 24 Geo. 3. c. 70. it is enacted, That all and 
every clauſe, matter, and regulation contained in tat, 
23 Geo. 3. c. 70. touching and concerning any action 
to be brought againſt any officer or officers of the ex- 
ciſe, or againſt any perſon or perſons acting by his ot 
their order, and in his or their aid, for any thing done 
in the execution of, or by reaſon of his or their office, 
or any proceeding thereupon, ſhall be extended 10 40 
actions to be brought againſt any officer or officers of tht 
cuſioms, or againſt any perſen or perſons acting by his er 
their order, and in his or their aid, for any thing dane it 
the execution of, or by reaſon of their office, and to al 
proceedings in every ſuch action, in as full and ample 
manner as if the officers of the cuſtoms had been 
named and included in the ſaid act. /. 35. 

That ſuch action is to be brought within thr 
months next after the matter or thing done; and ſhall bt 
laid in the proper county; and the defendant may plead 
the general iſſue, and give this act and the ſpecial 


matter in evidence; and if a verdict ſhall paſs for the 


defendant, or the plaintiff ſhall become nonſuited, ot 
diſcontinue, or judgment ſhall be given againſt him, 
upon demurrer, then defendant ſhall have treble coſts. 
39. 
4 You having on the 12th of March inſtant, as an 
officer of his majeſty's exciſe and cuſtoms, ſeized, 
taken, and carried away a large quantity of ſnuff, to 
wit, one hundred pounds weight of rappee ſnuff, the 
property of B. C. of, Cc. tobacconiſt; I do yo 
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PROCEEDINGS AGAINST OrFi1cers or Excisx, &c, 


fore (according to the ſtatute in ſuch caſe lately made 
and provided), as attorney for the ſaid B. C. hereby 
give you notice, that I ſhall at, or ſoon after, the end 
of one calendar month from your being ſerved with this 
notice, ſue out of his majeſty's court of King's Bench 
at Weſiminſter, a certain writ of our lord the king, 
called a /atitat, againſt you for the ſaid treſpaſs ; and 
ſhall proceed thereon to judgment according to the 


rules and practice of the faid court, Dated this 
day of 1796. 
To Mr. S. C. and A. H. Yours, Ec. 


An exciſe officer is entitled to notice for an act 
not warranted by his official capacity, if done bond 
fade in the ſuppoſed execution of his duty; ſuch as the 
aſſaulting of an innocent perſon, whom he ſuſpeRs to 
be a ſmuggler employed in running goods. In this 
caſe, an affray had juſt taken place with ſome ſmug- 
glers, when the plaintiff paſſed by under circumſtances 
of ſuſpicion, and refuſed to ſtand ſearch, Daniel v. 
IWilſen, 5 Term Rep. 1. 


Notices of Motion. 


In many caſes I have obſerved that no notice is ne- 
ceſſary where there is to be a rule to ſhew cauſe in 
ſtrictneſs; yet in ſome caſes, in order to ſtay proceed- 
ings, it may be neceſſary; therefore I ſhall give pre- 
cedents of different notices *, 

You having been ſerved with a copy of a /atitat, at 
the ſuit of the above-named plaintiffs V. C. and 
R. IV. on the day of laſt, to 
appear the 7th day of November next, by your at- 
torney, in his majeſty's court of King's Bench, and the 


aid writ not being returnable ; 1 do hereby give you 


notice not to appear thereto, there being a miftake in 
the faid writ. Dated this firſt day of November 1796. 
| Yours, oc. 

Take notice, that this honorable court will be 
moved to-morrow, or ſo ſoon after as counſel can be 


heard, that the interlocutory judgment ſigned in this 


* &n affidavit cannot be properly ſworn before the attorney of the 
party who produces it; but upon a rule % the court will enlarge it, un- 
ti it can bs reſworn, Anon, Tron Term 32 Geo, 3. Lane for the objection ; 
Brarcreft againſt it. BL; ; ge. 
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To file common 
bail. 


To ſet aſide all 
proceedings tor 
wregularity, 


To ſhew cauſe 
why it ſhould 
not be referred 
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compute ptinci- 
pal and intereſt 
upon bord, 


To ſhew cauſe 
why judgment 
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zſide, ard plain- 
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im+tiers of the 
sy111davit, : 


To ſhew cauſe 
why the bail» 
bond and the 
proceedings 
thereon, ſhould 


not be ſet aſide, ſtaid. 


Norics or Morton. 


cauſe may be ſet aſide for irregularity, with coſts to hy 
taxed by the maſter, and in the mean time all proceed. 
ings be ſtaid. Dated, Cc. 

Take notice, that this honorable court, Sc. that 
the interlocutory judgment ſigned in this cauſe, and the 
writ of inquiry executed thereon, may be ſet afide for 
irregularity, with coſts to be taxed by the maſter, and 
in the mean time all proceedings be ſtaid, &c, 

Take notice, that this honorable court, c. that 
the judgment ſigned in this cauſe, and the execution 
iflued and executed thereon, may be ſet aſide for irre- 
gularity, with coſts to be taxed by the maſter, and 
that the ſum of Fol. levied and paid into the hands of 
the ſheriff of Middleſex, may be reſtored to the above. 
named defendant, and the ſaid ſheriff retain the ſame 
in his hands, until the further order of this court, and 
in the mean time all further proceedings be ſtaid. 
Dated, &c. 

Take notice, that this honorable court, Ee. 
for a rule to ſhew cauſe why the defendant ſhould 
not be permitted to file common bail in this cauſe, 
and in the mean time all proceedings be ftaid, 
Dated, c. 

Take notice, that this honorable court, Ec. to ſhew 
cauſe, why all the proceedings in this cauſe ſhould not 
be ſet aſide for irregularity, and in the mean time all 
further proceedings be ſtaid. Dated, &c. 

Take notice, that this honorable court, c. for a 
rule to ſhew cauſe why it ſhould not be referred tothe 
maſter to compute the principal and intereſt due upon 
the bond in queſtion, and why, upon payment thereo!, 
together with the coſts to be taxed by him, the faid 
bond ſhould not be delivered up to the defendant to be 
cancelled, Dated, Oc. 

Take notice, that this honorable court, &c. for 2 
rule to ſhew cauſe why the judgment ſigned in this 
cauſe ſhould not be ſet aſide for irregularity with coſts, 
and why the plaintiff ſhould not aniwer the matters of 
the affidavit, and in the mean time all proceedings be 
ſtaid, Dated, Oc. | 

That this honorable court, &c. why the bail-bond 
aſſigned in this cauſe, and the proceedings thereon, 
ſhould not be ſet aſide with coſts to be taxed by the 
maſter, and in the mean time all proceedings be 


Tak? 


Noricks or MoT10N. 699 


Take notice, that this honorable court, c. why Why the writ 
the writ of latitat iſſued in this cauſe ſhould not be mould not be 
hb quaſhed, and 
quaſhed, and why the plaintiff ſhould not pay the coſts anſwer the 
of this application, and that the plaintiff may anſwer matters, 
the ſeveral matters mentioned in the affidavit, 
Take notice, that this honorable court, &c. why To the ſheriff to 


the judgment in this cauſe, and the execution exe- n money. 


cuted thereon, ſhould not be ſet aſide for irregularity ; 


21d why the money paid into your hands ſhould 
not be reſtored to the defendant, and that in the mean 
time you retain the ſame until the further order 
of this court. 


Error. 


THE principal method of redreſs for erroneous A redreſs for 
judgments in the king's courts of record, is by *#roncour Juige 

writ of error to {ome ſuperior court of appeal: and lies of error, F 

for ſome matter of law ariſing upon the face of the 

proceedings; fo that no evidence is required to ſub. 

ſtantiate or ſupport it; and there is no method of re- 

verling an error in the determination of facts, but by 

an attaint, or a new trial, to correct the miſtakes of 

the former verdict. 

It appears that after verdicts and judgments upon — 

the merits, they were frequently reverſed for flips of i mitlakes 

the pen or miſpeilings; and juſtice was perpetually en- 

tangled in a net of mere technical jargon, The legiſla- 

ture hath therefore been forced to interpoſe, by no leſs 

than twelve ſtatutes, to remedy theſe opprobrious nice- 

ties; and its endeavours have been of late ſo well 

econded by judges of a more liberal caſt, that this un- 

ſeemly degree of ſtrictneſs is almoſt entirely eradicated. 

A wilt of error lies from the inferior courts (of a __ lies from 

judgment given in a county palatine, Dy. 321. 2 

cinque ports; Hales in a real action, by ſtat. 28 H. 8. court. 

6. 3.; in ejectment, Mod. 248.; againſt a peer at- 

taimed before the lord high ſteward, 1 Lev. 149. ; on 

a judgment at the ſeſſions of Old Bailey, by com- 

miſſion, 2 Leon. 107. ; or of a judgment upon the plea 

roll in Chancery, Dy. 315.) into this court, and not 

into the Common Pleas, So it lies in this court, of a 


judgment in the Common Pleas. 1 Roll. 744. 4 Inſt. 22. 


From proceedings in this court, in debt, detinue, co- prom this court 
venant, error lies in the 


70⁰ ERROR. 


Exchequer- venant, account, caſe, treſpaſs, or ejectment, origin. 

chamber. ally begun therein by bill; and alſo on an action gy; 

2 Lloyd v. Skutt, tam“, it lies to the court of Exchequer-chamber, before 

Dougl.359 the juſtices of the Common Pleas, and Barons of the Ex. 
chequer ; and from thence alſo to the Houſe of Lord. 

If proceedings Stat. 27 Eliz. c. 28. But where the proceedings in 

are by original, this court do not firſt commence therein by bill, but by 

—— Lords, original writ ſued out of Chancery, this takes the caſe 

dodiut of the general rule laid down by the ſtatute; ſo 
that the writ of error then lies, without any interme. 
diate ſtage of appeal, directly to the Houſe of Lordi, 
the dernier reſort for the ultimate deciſion of every 
civil action, 1 Sand. 346. 1 Sid. 424.; and upon 
hearing the matter of law, in which the error is aſſign. 
ed, reverſe or affirm the judgment. 

Exchequer, From the proceedings on the law ſide of the Exchz- 
guer, a writ of error lies into the court of Exchequer- 
chamber, and from thence to the Houſe of Peers. But 
no judgment given by either are final, ſave only the 
Houſe of Peers, to whoſe judicial deciſions all other 

tribunals muſt therefore ſubmit and conform their own, 

Scire facias, It does not lie in the Exchequer-chamber on an 
award of execution on a ſcire facias only, but the writ 
muſt alſo include the judgment in the former action. 
Andr. 287. Nor in a ſcire facias againſt bail. 2 Cro, 171, 
384. Cre. Car. 300. | 

From whence The writ of error iſſues out of the court of Chan- 

the writ alſues. copy, to authorize the judges to affirm or reverſe the 

Who may hare Judgment given: and al! parties againſt whom judg- 


join. 1 Vilſ. 88. 2 Str. 977. But if one makes de- can 
fiult, he may be ſevered, Mod. Caf. 40.; and court Rule 
will give time, Str. 783. If two join in error, and 436. 
one will not aſſign, the court will give the other time 
wha writ is to to ſummon and ſever, Ibid. 783. The writ muſt de- 


f | *. ment is given, ought regularly to join. 3 Med. 134. ne 
be Carth. 7. If judgment be againſt two, and one brings with 

1 error, it is bad, even though the other is dead, if it judg 

6. F . * = 
15 does not appear on record: but if it does, then the ſur- can 
| c vivor may bring error, Str. 233. If againſt three ſelf; 
1 executors, though they plead ſeparately, all three mul plair 
1 


al -» 
— — K we —ͤ—B: * 


| | ax{cribe, ſcribe the ſuit by the names of all the parties. Str. 682. It 
And a party may have error, though he was not an brou 

original party; as tenant by voucher, or reſceipt. tus, 

Privy. 1 Rell. 747. So by him who is privy, as by the heir. Wy 


F. N. B. 21. 2 Cro. 160. By an exccutor or admi- BY 2 Sy 
| niſtratos. 
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niſtrator. F. N. B. 21. So by a privy in eſtate; 
as by him in reverſion or remainder, after a term for 
life or years, when determined. 1 Roll. 748. Dy. 16. 
Tenant in remainder may bring error againſt a com- 
mon recovery, where tenant in tail, vouchee, died 
before the judgment. 1 Burr. 410. But it muſt be 
by ſuch privy as has benefit by the reverſal, 1 Rell. 747. 
Bail ſhall not bave error of a judgment againſt the 
principal, though joined with him. 1 Lev. 137. Cro. 
Car. 408. 575. It cannot be taken out in the name 
of the caſual ejector. 2 Burr. 756. George v. Wiſdom. 

Error ought to be ſued againſt all the parties to the 
recovery. So againſt any who was party, or privy to 
the judgment; and if any who was, has now no- 
thing, yet he ſhall be named a defendant in error, 
F. N. B. 18. | 

Motion why the execution founded on a judgment 
of nonſuit ſhould not be ſet aſide, being ſued out after 
plaint:ff had ſerved an allowance of a writ of error; 
Ber v. Bennett in C. P. was relied on. Cur.—In general 
a writ of error allowed operates as a ſuperſedeas to an 


execution, and court will ſtay proceedings of courſe ; 


but that is on a ſuppoſition that the party may have 


| ſome error to complain of in the judgment. And 


therefore, if it appear plainly and unequivocally to the 


| Court, that the writ of error 1s brought merely for 


delay, that reaſon does not hold. Nothing can make 
it appear more plainly than the mere ſtate of the 


| proceedings in this caſe z the caſe from C. P. be- 


ing directly in point, there ſeems no ground here from 
withholding from the defendants the fruits of their 
judgment. Buller J. Here it is apparent that there 
can be no error of which the plaintiff can avail him- 
«If; for if the record were manifeſtly erroneous, the 
plaintiff, who has mode default by ſuffering a nonſuit, 
can never have a judgment afterwards in his favor. 
Rule diſch. Kempland v. Macauley & an. 4 Term Rep, 
439, 


Of guaſhing Error. 


It ſeems a writ of error may be quaſhed being 
brought by one defendant only, of a judgment againſt 
ws, and laid to the damage of one. Brewer v. Turner, 
1 Str. 233. 8 Med. 305. 5 Mad. 338. Salk. 319. 
2 Kr. 1110. by this court; and coſts are given, Str. ho. 

8 21d. 
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Againſt whom it 
ſhall be ſued: 


The court will 
not ſet aſide a 
defendant's exe- 
cution {or the 
cofts of a nonſuit 
afrer notice of 
allowance of 
erro”, becauſe 
error can only 

be for delay. 


1 Will, 28 8. F. 


702 a ERROR. 


8 Mod. 305. It is ſaid a writ of error cannot he 
quaſhed till the tranſcript is returned and filed. Ly, 


f. 

Ray. 329. 5 

But will not But where a writ of error was brought on the ſtat. * 
— ad of uſury, returnable in the Exchequer- chamber ; the je 
tam action re- court held, that this application ought to be made to fl 
turnablein Exch. the court of Chancery, or to the Exchequer-chamber, ſo 
where it is returnable. Lloyd gui tam v. Skutt, Dougl, _ 

352. And there it is ſaid on application to the Chan- * 

cery, that court refuſed to entertain the queſtion, but x 

the court of Exchequer held that the writ of error lies * 

to that court. 90 

If error is foed If an attorney deſires time, and ſays he will not a 
ee 9d bring a writ of error, notwithſtanding which he dors, * 
3 it will be quaſhed on motion; the court confidering it {el 
as ſued out againſt good faith. Cates v. Weſt, 4 Tern 

Rep. 183. If it bears teſte before judgment, it is good, 2 

Vent, 258. f anc 

, Of Amendment. * 

By ſtat. 5 Geo. I. c. 13. all writs of error wherein there 2 

ſhall be any variance from the original record, or other = 

defeft, may and ſhall be amended and made agreeadle af. 

to ſuch record, by the reſpective courts, where ſuch =P 

writ or writs of error ſhall] be made returnable. 7 

It ſeems no coſts are to be paid on any amendment, * 

Fitzgib. 202. * 

A fault in the writ of error was amended without or ; 

cofts. 2 Str. 863. Soby ſtriking out a plaintiff. ia 1 

892. The court may, when cauſe in the paper, amend 80 

ex officio. Ibid. 9o2. Ld. Ray. 1587. Barnard. 462. effec 

Adion agatoſt In an action againſt two, one found not guilty, the 17 
two, one Found other had a verdict againſt him; the latter brought pure! 
net og error in the name of both. Motion to quaſh it, motion 8 
error brovght in at ſame time to amend by ſtriking out the name of de- pend 
names of both, fendant found not guilty, both rules came on together, to fi; 
| Jede te. and court ordered the amendment, and diſcharged the thee | 
ö menced, rule to quaſh, Hereiſt, EH. & an. v. Rafail, Coupe they u 


| Rep. 423. 
| Judgment ſhel! By 18 El, c. 14. after verdi, no verdict ſhall be X | 
not 2 c, on ſtaid or reverſed for want of a warrant of attorney; 
| in tors Hei wl cn nor for variance or form in any writ, original or 
| or'vinal and de- judicial, or want of writ original or judicial; but this 
1 clatntion. extends not to indictments, Nor, by 21 Fac. 1. & 3, 


after verdict, Sc. for vatiance between the crit 
| | wil 
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writ or bill, and the declar ation, plaint or demand, in Nor between 
form only; except appeals or indid ments; nor for ®iginal and bill, 
want of an averment of the farties life, ſo as it be prov- 

ed he or they be in life, or « warding any venire, habeas Hub. corp. ven, 
corpora, or diſiringas to a wi 'ong office upon any inſuf- fr. xc. 
ficient ſuggeſtion: or that the viſne was miſawarded, 

ſo as ſome place is rightly named; or for miſnaming 

any of che jurors in ſurname or addition: or ſor want 

of any return to any of the writs, fo as a panel is re- 

turned and annexed, or that; the officer's name is not 

ſet to the return; or by r:afon that the plaintiff in 

gſellione firme, or in any pe rſonal action, be under age, 

appeared by attorney, and the verd.ct paſſed for him; 

but this does not extend to actions on pena! ſtatutes, 

ſelony, Ec. 

17 Car. 2. c. 8. enaQs, That in all actions real, per- Death of ei her 
ſonal, or mixt, the death ot either party between verdictd Party between 
and judgment ſhall not be all:dged for error; nor for lack DOGS +1 
of form or other matters, not againſt the right of the gs - 
luit, or whereby the iſſue or trie] is altered. 

By 4 Ann. c. 16. all the flat. cf jeofails ſhall extend 
to judgments on conſeſũon, 1111 dicit, non ſum infor- 
matus, &c. ſo as there be an original writ, or bill, 
and warrants of attorney duly filed. 2 Mod. 285. 

By 5 Geo. 1. c. 13. After verdict, judgment ſhall After verdict oe 


rot be ſtaid or reverſed upon a writ of ertor, for any Ar rom be 


detect in form or ſub/tance, in any h, writ, original defect in form 
or judicial, or any wariance in ſuch writs, from the er ſubſtance, in 
declaratiin, or other proceedings. ſ. 1. 2 hers 8 
| : or variance, &. 
duch writ of error to be brought aud proſecuted with Within what 
effect within twenty years. 10 ft. 3. c. 14. time to be 
If the pat ties confels that the writ of error is brought _— 
purely for delay, the court will interfere, and will not brought purely 
permit them to abuſe the forms of juſtice, Therefore, ſor delaye 
pending er tor, an action was brought and rule obtained 
to ſtay the procee dings; on ſhewing caule it appeared 
that the defendent* and his attorney had declared that 
they would delay the plaintiff as much as Poſſible by bring- 
Ing error, if be did not comply with the terms propoſed. 
Rule diſch.” Pool v. Ctharnick, 3 Term Rep. 79. 


bu where in a like motion it was ſhewn by plainti{F's If parties are to 


attorney, that be offe, red to warve the judgment if the - m 


rom bringing 


* fer the deſendan t would point out any error, which error, then le- 


aled; Lord Xen ven ſaid, that the rule muſt be giftature muit 


ab e. If it were fit that parties ſhould be reſtrained 


trom 
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Declaration by 


attorney, 


The eourt will 
not ſtay the pro- 
ceedings pending 
error on a judg - 
ment of nonſuit, 
without ſome 
declaration of 
the party, &c. 
that it was 
brought for de- 
lay. 


In debt, on the 
recognizance, 
pending error, 
proceedings te- 
tuſed to be ſaid. 


In what caſes 
bail is to be 
given in error, 
or execution may 
ive. 


ERROR. 


from bringing writs of error, the legiſlature muſt in- 
terfere. But by the conſtitution of this country, every 
ſubject has a right to have his cauſe reviewed by a 
court of error. In this caſe perhaps the defendant's 
attorney might not know whether there was error or 
not. Chriflie v. Richardſon, 3 Term Rep. 79. 

The ſame point was ruled in Evans v. Gilbert, Trin. 
31 Geo. 3. on a declaration by one of the bail, that the 
writ of error was broug ht for delay, S. P. Barber v. 
Bolt, T. 32 Ges. 3. on the attorney's having ſaid ſo, 

The defendant's attorney had told the plaintiff, 
« that he muſt delay the payment of the debt and caſis, a; 
long as he could, as his client was already conſiderably in 
arrear to him. The court refuſed to ſtay the proceed. 
ings on the judgment pending the writ of error. Lay 
v. Smith, Mich. 30 Ger. 3. Motion why proceedings 
ſhould not be ſtaid pending error on a judgment of 
nonſuit. Box v. Bennett and Kempland v. Macauly 
were relied on, on ſhewing cauſe. Per Curiam.— The 
practice not to ſtay proceedings pending a writ of 
error muſt be confined to thoſe cafes where the party 
himſelf, his attorney, or bail, declare that the writ of 
error is brought only for delay. Rule abſ. Levett v. 
Perry, 5 Term Rep. 669. 

Judgment in debt on a recognizance of bail, defend- 
ant ſued out a writ of error, plaintiff proceeded. 
Rule why proceedings ſhould not be ſtaid, pending error. 
It appeared in the affidavit, that defendant's attorney 
had ſaid, that the reaſon why he had brought the writ if 
error was, that if Grant, the defendant, ſhould pay tht 
money pending the action, he ſhould never get it again 
from Phillips (the defendant in the original action), 
but that while the cauſe was depending, he might pre- 
vail on him to ſettle it. Per Cur.—lt is admitted, that 
when the party has declared that he brought the wilt 
of error for delay, the court has refuſed to {tay the pro- 
ceedings. Now the expreflions uſed in this caſe are 
equivalent to ſuch a declaration. Nule diſch. Maler- 
man v. Grant, 5 Term Rep. 714. 


Of Bail in Er ror, 


If error be brought after ver dict, he that brings it 
muſt find ſubſtantial bail, according to the ſtatute of 
J Jac. 1. c. 8. which enacts, That no execution {hal 


be ſtaid by any writ of error, to be ſued for the fe- 
yeiling 


ſhall 


into: 


party 
it of 


velt J. 


efend- 
eeded. 
error. 
torney 
prit of 
pay the 

again 
ion), 
at pre- 
, that 
je writ 
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ale are 


after 


rings it 
atutc of 
on (hall 
the fe; 
yeiling 
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verſing of any judgment given in any action or bill of 
debt, upon any Jingle bond for debt, or upon any obliga - 
tion, with condition for payment of money only, or upon 
any action or bull of debt for rent, or upon any contract 
fued in any court of record at N iſiminſter, &c, unleſs 
ſuch perſon, with two ſufficient ſureties, ſhall firſt be 
bound unto the party for whom ſuch judgment is given, 
by recognizance to be acknowledged in the ſame court 
in double the ſum adjudged to be recovered by the ſaid 
former judgment, fo proſecute the ſaid writ of error with 
effet; and alſo to ſatisfy and pay (if the ſaid judgment 
be afirmed ) all and ſingular the debis, damages, and 
_ * judged upon the former judgment: and al cots 
and damages to be alſo awarded upon the delayi 
, aym yu 
cation. |; 4 os * 
By the nature of this recogni 
tu ; gnizance the bail cannot c. | 
render to priſon the plaintiff in error in diſcharge of 8 
n he become a bankrupt, nor are 
they entitled to relief, 1 Term Rep. 6 
£$ 4 0 . 2 . $9 
Braithwaite. EIT WY 
No execution ſhall b id i | 
einge, & e ſtaid in any of the courts of No ex-cution to 
Iminſler, &c. upon any writ of error, after verdict den 
and judgment in any action of debt on the ſtatute 6.5% 
2 Ed. 6. for not ſetting forth of tithes; nor in any ot EI 
action upon the caſe upon any promiſe of payment of the caſe, &c, 
muney, actions for trover, covenant, detinue, aud treſpaſs 
unleſs ſuch recognizance ſhall be firſt acknowleq; ed. 
13 Car. 2. ſ. q. my 
Seck. 11. provides f 
LOW x 1 es, That it ſhall not extend to Not to extend te 
is popular, or on penal ſtatutes, indictments, Sc. F9puler ions. 
1 than the ſtatute of Ed. 6. > 
16 & i 
ſhall be "oy 2 _—_— C. 8. 7. Js be No execution No execution to 
er verdict and judgment in any perſonal fte aiter verdicts 
zellen whatſoever, unleſs a recognizance be entered ,.w. * 
into according to the 3 Jac. 1. c. 8.“ 2 unle's 
This does not * Ls ** 
extend to 
Ae , : a any writ of error to he Not to extend to 
15 gut by any executor, &c, nor to any action popu- executors. 
a = penal (except debt for tithes). Se. 5 | 
a ; 
FL = gt writs of error on any judgment after ver- ina dower and 
* iy Wer, or gjectione firme, no execution ſhall e:tment, bail 
8 aid, unleſs the plaintiff ſhall be bound in ſuch de been b? 
8 ſum as the court ſhall think fit; with con n, 
iti9 f 4 X 
dil ws. ne if judgment ſhall be affirmed, or the writ be 
continue nt! ; 
in default of = plaintiff therein; or that 


the. 
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the r plaintiff be nonſuit, that then the plaintiff ſhall p 
ſuch coſis, damages, and ſums of money, as ſpall be award. 
ed after ſuch judgment affirmed, diſcontinuance or nonſuil 
bad. dect. 3. ; 

Two years value. A recognizance in error in ejectment ought to be in 
the value of two years“ rent due. Vide 4 Burr. 2501, 
Barnes 103. and double coſts. 16:4. 

Two ſuretiet, if The defendant may give two /ufficient ſureties if he 

* . pleaſe in ejectment. the: fallen. 

Executors,where If judgment be againſt an executor or adminiſtrator 

the judgment is de bonis propriis, and he brings error, he muſt put in 

ONE bail, and pay coſts on affirmance ; but if judgment be 

: de bonis teflatoris only, he ſhall neither put in bail uy 
pay coſts. I Lev. 245. 1 Sid. 368. 

In error on judges On a judgment in debt on a bond in the penalty of 

— * 1470l. it was moved to juſtify bail, each in 14)0l.; 

in the ſum re- on the other ſide it was inſiſted, that the bail ought 

covered, it being each of them to juſtiſy in double the ſum the judgment 

—_ the ſum vas given for. But per curiam — I he ſum recovered 
is double the debt really due: and it is ſufficient for 
the bail to juſtify in 1470l. 177. 213. Mars, 
Lynch. 

Bonds that "There muſt be bail on a bottomry bond, Str. 4)b.; 

require bail. on a ſecond writ of error, ibid. 527-; allo on a bond 
given for the payment of 5ool. being the ſum men- 
tioned in certain indentures, ibid. 959. z on bond for 
zool. mentioned in a ſurrender of a copy bold, by way 
of mortgage, wherein judgment had paſſed by default, 

. Barnes 18. ; upon a bond conditiened to pay fo much 
as I ſhall appoiat, 1 Lev. 117. A bond given by 4. to 
B. to pay a ſum certain (the debt of C.) by inſtalments 
the Jaſt whereof is ſtill tuture, is an obligation for pay- 
ment of money only, and within the ſtat. 2 Hurr. 746. 
Chauvet v. Alfray. | 

Bon1s that te- But not on a bond for the performance of covenants, 

quire ao bail. Barnes 72+; nor if conditioned to pay for ſo muct 
beer as ſhould be delivered to S. not exceeding 100l 
after judgment upon demurrer, Str. 1190. 1 #7. 10. 
nor upon a bond for performance of an award, ot 0! 
an obligation to indemnify ; agreed by counlel er 
both ſides. Com. Nep. 322. 

Bond for ne- Error on a bond, conditioned that V. G. ws 

ther's debt, bound with the defendant, for his debt, by bond e 


the ſame date, to pay 511. 108. to Lat, Rraley, zath 
12  Ofttbt 


4 The 
AOL amet 


dy Way 
Jefault, 
3» much 
y A. wv 
lmenats, 
or pay- 


r. 148- 


7enants, 
J much 
5 1000 
10½ 19-3 
J, Or on 
insel en 


G. wi 
bond el 


u, zai 


Otobiry 


ERROR. 


Ofober, in diſcharge of the recited obligation; it was 
held that bail ought to be given, Comyn's Rep. 321. 
Huddy & Ux. v. Gifford. 

Bail ſhall be given in an action of debt on the judg- Bail hall be 
ment againſt the principal, notwithſtanding a writ of given in debt 
error, if no bail in the original action, other wiſe not. — wy. 
Com. Rep. 556. writ of error is 
brought. 

But bail is net requiſite on bringing a writ of error When noe 
on judgment in an action of debt, founded on a prior Aufte. 
judgment. 3 Burr. 1545. Bidaleſon v. Whytel. Nor 
on judgment in an action of debt upon a recognizance 
of error. bid. 1565. It does not appear this was 
determined. 

The condition of a bond was to convey an eſtate, If boa! be con» 
on which oyer was craved, but defendant ſuffered judg- tioned _ 
ment to go by default; on a queſtion whether there 2 by 
ſhould be bail on the writ of error, the court held, that 4efavit, ao bail 
the queſtion was properly examinable by affidavit, and ia error. 
that plaintiff ought to make it appear that the bond was 
within 3 Zac. 1. and on affidavit of the defendant that 
the bond was conditioned to convey the eſtate ; court 
held that bail was not requiſite, Bennett v. Aylett, 

Trin, 32 Geo. 3 
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Heu to ſue out a Writ of Error upon A Judemeut 
in the King's Bench, by Bill, returnable in the 
Exchequer-chamber. 


Make a præcipe for the curſitor as follows ; Mid- Preciges 
diſex, turit of error for C. D. at the ſuit of A. B. on 
a judgment in caſe (on verdict, or on inquiry, as the caſe 
Is, to the damage of the ſaid A. H. of Idol.) gruen 
in the King's Bench by bill, returnable, &c. 
J. A. attorney, 


Take this to the curſitor of the county in which Were to take 

the venue is laid (whoſe office is the corner of Curſitor- = 9 
i to get ertor 

Areet, Chancery- lane), he will make out ſame by private owed. 

leal or otherwiſe; pay, without private ſeal, 11. 3s.; 

85. 6d. more if a private ſeal; when ſealed, take it to 

Mr. Parry's office, T anfield-court, Temple, who will 

make out allowance on a piece of paper, pay for ſame 

21, make a copy, ſerve it on the attorney for the plain- 


* The writ of error muſ be made returnable afer judgment given, or 
1 Term Rep. 279. Jacques v. Mixen. 
22 2 tiſt 


Jet zmendagle. 2 Fer. $07, 
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tiff in the original adtion, and at the fame time ſbew h 
eee a the original, and from that time it is a fuperſedeas of al 
rg 1 proceedings in the original actizn, provided it be regularly 

followed up. 

2 All writs of error, returnable before the juſlices 
* r of the common bench and the barons of the Exchequer. 
ſhall be delivered chamber, ſhall without delay be delivered to the clerk 
to the clerk of of the errors for the time being: and that no perſon 
the eirors, . N 

| ſhall be bound to forbear ſuing out execution, on pre- 
tence of any ſuch writ of error, before the writ ſhall be 


Gclivered to the clerk cf the errors. R. E. 36 Car. 2, 


Within what Time Bail io be put in, 


Beil to be putin In cafes where ſpecial bail is required, unleſs the 
wann Plaintiff upon ſuch writ of error ſhall, within four den 
aſter the delivery thereef to the clerk of the errors, put in 
bail according iv lau, the defendant may proceed to 
execution, notwithſtanding ſuch writ,” R. E. 36 Car. 2. 
Vide E. 16 Car. 2. 
When it is 2 Judgment ſigntd 20th April, plaintiff ſued out:? 
lvperiedeas. . Ju. 3d of May, a writ of error was allowed and 
ierved on the agent, and on the under-ſheriff the 
5th of May; the ſneriff entered the ſame day, but 
after the ſervice cf the allowance: No bail in error 
was put in. Rule why fi, fa. executed, ſhould not be 


let ale for irregularity, diſcharged, Afoturſt J. U | 
the writ of error had been followed up immediately ſed, 
&y the plaintff in error regularly putting in bail, it wouid cut 
l. persted as a ſuperſedeas, but no bail having been ; 
put in, the writ ot error became a nullity, therefore 2:10 
no foundation for the application, Lane v. Bacchus gra 
2 Term Rep. 45. / 
zin tote putin On 2 5th May a verdict was given for the plaintift bail 
re WER Ly a writ of error was allowed on the gift. The ſame ane: 
jodgment ſięned, day à copy of allowance was ſerved; final judgment allo 
without te- was not ſigucd till the 14th of June, and execulion v. C 
exce tome Um? iſſued ſame day; within four days after which, bail a dy tz 
fery.ug copy, Put in. The queſtion was, if the allowance and ſervice i 
was a ſuper /cdeas ? and on motion to let aſide the exe. ROU 

cution, Buller J. ſaid, As to the practice which hes 

been obtained in luing out a writ of error before ju" 
ment ig ned, it happens in almoſt all caſes that the will T 
is /ued out before judgment is actually figned ; becaus piece 
other wife execution would iflue inſtantly : and tte will 
court have gone ſo far, that if a writ of error is fue at th 
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oat, and the plaintiff will not ſign judgment till after 
the return of the writ, in order to avoid the effect of 
it, and then ſues out execution, the court will ſet it aſide. 
The allowance of a writ of error, in the general courſe 
of practice, is not ſerved till final judgment is actually 
ſigned; and the words of the rule apply to that. The 
rule requires bail to be put in within feur days after the 
ellowance ; but there is no opportunity cf putting in 
bail be:ore judgment is ſigned. 
being too ſoon in ſerving the copy of the allowance, it 
makes no difference, for it only operates as an allow - 
ance from the time of ſigning judgment, 
of the allowance, is only material to bring the party 


ERROR, 


As to the defendant 


into contempt, if he proceeds to ſue out execution 


afterwards ; for the allowance of the writ of error is 
Rule abſolute. 


of itſelf a ſuperſedeas. 
2790. Jaczues v. Nixon. 


i Term Rep. 
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The ſervice Service of a!low. 


ande is to bring 
party in con- 
te pt. 


Motion to ſet aſide a fl. fa. for irregularity, the jag - Four dear days 


ment was fgn*d on the Monday, 


taken out the Friday following, error was brought, and 
the queſtion was, how many days the defendant had 
to put in bail on the writ ! Court ſaid, he had four 
clear days, and plaintiff was not entitled to ſue out exe- 


cution till the Saturday. Rule abſolute, 


Nicholls, 4 Term Rep. 121. 
Although an allowance of a writ of error be a /uper- 


7 


cution, till after allowance ſerved, 
But it is ſaid, if execution be after writ of error 
z:40wed, without notice of it, yet reſtitution ſhall be 


granted. 


3 Lev. 312. 1 Salk. 321, 322. 


Dennett v. 


ſedegs, yet no contempt is incurred by taking out exe- 
Barnes 376. 


and the execution ſter judgment 


to put in bail, 


4 writ of error being allowed (and bail given, when Superſcdeas, 
bail is required) it ſhall be a ſuperſedeas ot any ſubſe- 


quent execution. 1 Salt. 


v. Chivers, Str. 63 f. 


321. 


It is a ſuperſedeas if 
allowed, though ſued out before judgment. 


{oor foot 


And no contempt is incurred 
[| n „ . o * 
by taking out execution 240 after notice. 


if the execution is executed before error allowed, or 
notice, there {hall be na reſtitution. 


How to put in Bail. 


Take the names of the bail and additions, on a How to put in 
piece of plain paper, to the clerk of the errors, who bail. 

will enter them in his book; appoint him to meet you 
at the judge's houſe or chambers for the purpole 
bring 


Z z 3 


I Salk, 321. 
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bring the bail, and then he will take the recognizance; 
pay him at chambers 11. 58. 6d. at We/ftminſter zs. 4d. 
more; notice muſt be given to plaintiff's attorney of 

their being put in, purſuant to R. M. 5 W. A. 
: In Error, C. D. againſt A. B. 
Notice of bail. Take notice, that ſpecial bail was this day put in 
upon the writ of error brought in this cauſe, with the 
clerk of the errors, before the honorable Mr. Juſtice 
Cannot be taken Groſe, at his chambers in Serjeants Inn, Chancery lan, 
—— * AY London, and their names are J. K. of, &c. chymiſ, 
"ibs and G. H. of, &c. baker. Dated, Sc. Yours, Ce 
G. H. attorney for-plaintiff in error, 

To Mr, A. K. attorney for the defendant, 

Four clear days. The plaintiff has fozr clear days to put in bail in error 
after ſigning of the judgment, It ſeems court will not 
grant time to perfect bail in error, unjels real error can 


be ſuggeſted. 2 Wilſ. 114. 


Of excepting to the Bail. 
How exception Tf the bail are not approved of, the defendant in 
to be entered. error may have a rule for better bail, which is obtained 
at the clerk of the errors, pay 2s. ; ſerve a copy, and 
if the bail do not juſtify, or better bail be put in within 
four days after notice of the rule, the plaintiff in the 
original action may take out execution; but the writ 
of error ſtill remains, and the plaintiff in error may 
proceed on his writ, to reverſe the judgment notwith- 
ſtanding. 
Exception in If the defendant ſhalf not except to the bail for inſuf- 
YO fictency thereof within twenty days next after notice theruf 
given to him or his attorney, then ſuch recugnizance 
ſhall be allowed. X. H. 5 U. N. 
When to juſtifys If a rule for better bail be ſerved in vacation, you 
have no occaſion to juſtify, until the next term; gn 
Maſter Benton, becaute bail can never be perieCted but 
in open court. 
n : The ſame notice is allowed to juſtify in error, as in 
ame notice to . _ . 
joſtiiy as in common caſes, viz. if they be the ſame bail as were 
other caſcs. put in to juſtify, then Monday for Tueſday will do: It 
added bail, then two days excluſive; and the common 
notice fer juſtification will do; beſpeak the book to go 
3 Serjeants-Ina to * 1/oftminfter ; make affidavit of the ſervice; give 
Hall. counſel brief to move to juſtiſy, 1086. 6d; clerk of the 
errors 10s. at the houte or ///minfter ; if at cham- 
bers 65, 8d. oply; if in vacation 28. more for the 
| judge 


EnRox. 
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Lance; judge's clerk ; officers of the court gs. 6d. Rule for 
38. 4d, allowance of the bail muſt be drawn up at the clerk of 
ney of the rules, and ſerved. 
AB Of the Rule ts tranſcribe. 
Put in The bail being complete, ſearch when the writ of Rule to tran- 
ith the error is returnable (if no bail is required, this /lep is the ſeribe. 
Juſtice firſt that defendant's attorney in error takes) ; if it is te- 
Ilan turnable in the ſame term the allowance is made, then 
Hmiſf proceed by giving a rule (which you get at Mr, 
rs, Cc Parry's office) for the plaintiff in error to tranſcribe, 
Cs which rule expires in eight days after ſervice, pay for 
it 28. ; ſerve attorney with a copy. 
n error After ſervice, leave all the proceedings with Mr, How to proceed 
vill not Parry, who makes the tranſcript therefrom, file 3 * 
9 bill the ſame term the declaration is of, with the clerk of 88 
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the declarations, if on a judgment by default, if 
after verdict, no error can be aſſigned for want of 
bill being filed. 


Of Amendment after Fudgment, if Error brought. 


On a writ of error, the King's Bench ſends only 
the tranſcript to the Excheguer-chamber, and there'ore 
the tranſcript muſt be brought b.ck to the Arng's 
Bench to be amended by the origt.al record, Str. B37, 
Rutter v. Redſtone. 

Coſts are to be paid on amendment, provided the 
plaintiff proceed no further. 2 Ld. Raym. 897. Barn. 
17. But if amendment be made attet verd.ct by virtue 
of the ſtat. of jeofails, no colts are given, Caf. temp. 
Hard. 314. The potea may be amended by the judges? 
notes after final judgment aid error brought. 3 Term 
Rep. 749. So where damages are given tor a greater 
ſum than Jaid, and error brought, court will permit 
plaintiff to enter a remittitur, on payment of coits of 
the writ of error. 1 H. Black. Rep. 643%, So where 
defendant pleaded the general iſſue, and ſtatute 
of limitations, a verdict was found for plaintiff «n 
the firſt iſſue, and no notice taken of the laſt ; after 
error brought, and joinder (which was aſſigned on 
ihis point), court allowed it to be amended, on pay- 
ment of coſts, 3 Term Rep. 659. Petrie v. Hannay. 
Vid: another amendment, 349. So a judgment may 
de amended dy changing it from de bis propriis, to 

Z 4 ay 
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Examination of 
tranſcript, 


Po ſtay provecde 
ings in ation 

on judgment, bail 
muſt firſt be put 
in aad perſected, 


Acknowled:e 
men of ertcor 
breagbtfſor delay. 


ERROR. 


de bonis teflatoris fi, &c. after error brought. Short v. 
Coffin, 3 Burr. 2730.. Dongl. 116. cited. So the name 
of the plaintiff's attorney in the warrant on the roll, 
ſo as to make it correſpond with that of the declara- 
tion after error brought, and aſſigned for error. R.. 
chards v. Brown, Dougl. 116. Vide Barn, 18, . 
Salk. 51. 1 Str. 786. 

After the copy of the proceedings is left, the cler 
of the errors ſends for the tranſcript money, which being 
paid, he makes up the tranſcript of the record, and 
when ready, he gives it to the attorney for the defend. 
ant in error, who takes it to Mr. Edge, at We/tmin- 
er, to be examined (the attorney attends there for thai 
purpoſe). If the clerk of the errors neglects his duty, 
the clerk of the treaſury is to do it for him. K. 7. 
20 Car. 1. | 


Of the Actian on the Judgment pending Error. 


If the plaintiff brings an action on the judgment 
pending a writ of error, and he has obtained judg- 
ment for want of a plea and execution on it, the court 
will on application ſtay the proceedings, as it would 
be unreaſonable that the plaintiff ſhould proceed in 
execution of a judgment which would of courſe fall 
to the ground, in caſe the original judgment upon 
which it was founded ſhould be reverſed, and reſtrain 
alſo the detendant from bringing a bill in equity, 
Tafwe!l v. Stone, 4 Burr. 24 54. 

In an action on the judgment pending error, the 
court held, that the defendant was not in a ſituation 
to make any application to ſtay the proceedings in 
the action until he had put in bail. Smith v. Shepherd, 
5 Term Rep. g. Determined in Bicknell v. Longflaſfes 
6 Term Rep. 455., that he muſt perfect his bail firſt. 

On motion to ſtay proceedings pending error, it 
was ſworn that defendant had acknowledged that the 
wiit of error which had been depending two years 
was fr delay. Court ordered, that upon the defend- 
ant's contefling judgment in this action, and under- 
taking to bring no writ of error thereon, execution 
ſhould be ſtaid till the determination of the writ of error, 
And court ſaid, that they could not make him under- 
take to waive his right in that reſpect, Gribble V+ 
Abbat, Cowp. Rep. 72. 


Erros 


EnnoR, y13 


Error on a judgment in C. 1282 error in Pending gt writ 
arliament, they nonpro//ed the firft writ of error and error, adien 
> roll 3 to ſtay * 3 an action on the on the judgment. 
we judgment pending the fecond writ. Buller J. It ap- 
3s. pears by the defendant's own conduct, that the writ 
of error has been ſued out without any foundation for 
it. Rule diſcharged with coſts, Entioiſtle v. Shepherd, 
clark 2 Term Rep. 78. 
| being After Tranſcript examined. 


„ and The defendant in error cannot tranſcribe the re- 

fend. cord. 1 i, 35. 

ſtmin- N. B. If the. tranſcript is not examined in term, 

r that you will have the keys of the treaſury to pay extra 

duty, 58. 10d, | 

R. T. After the tranſcript is examined and complete, the After made up 
clerk delivers over the fame to Mr. Poole at Mr. Juſtice ad examines, to 
Heath's chambers, who is the deputy to Philip Fan- bs tea over 
nerau, Eſquire, the clerk of the errors in the Exche- errors in Exche- 
zment quer-chamber. In this term, which is the ſecond, quer. 

Judg- detendant's attorney in error applies to Mr. Poole, for i 
court a rule to alledge diminution, which is to be done in Rule to alledge 1 
would eight days after ſervice, or a nonſuit may be entered; 4iminution, | 
ed in pay 8d. per folio, and 28. 4d. for rule; ferve a copy on | 
le fall the plaintiff's attorney, who muſt call at Mr. Pozle's 
upon office, and pay the ſum demanded ; if not, he will re- 
ſtrain quire an affidavit of the ſervice of the rule to be ten- 
quit). deted to him before he ſigns a nenvros (provided the 
attorney for defendant in error inſiſts on a monpros 
, the before he ſends to plaintiff's attorney): but if he (ends, 
uation and there is no anſwer the next morning, he will 


ori v. 
name 


8. 7 


1 1 ſigu nonpros of courſe, and tax the coſts, 
af Of all:dging Diminution. 
2 : The writ of diminution is not an original writ, but Dimiaution, 


tor, | iſſues out of the court where the writ-of error is de- 
at the pending; and after diminution is alledged, a certiorart 
illues, whereby the thing is certified. Cro. Fac. 130. 
If the whole record is not certified, or not truly certi- 
fed, the party injured may alledge a diminution of 
eution the record, and cauſe it to be reCtitied. But no dimi- 
r nution can be alledged on records out of inferior 
andere courts, Sid. 40. 7 Meg. 103.; but the court may 
Bl Vs award a certiorari ad informandum conſcientiam. Er- 
rors cannot be entered until the certiorari of diminu— 
Errot tion alledged, and the rule to aſſign errors is out. 


14 Rule 


years 
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Rule to aſſign 
Errors. 


2 Or ycur elf. 


Who are to jo'n 


ERROR. 


Rule to aſſign Errors. 


If the plaintiff in error alledges diminution, then 
in the next term get a rule from Mr, Poole to aſſign 
errors (pay 28. 4d.), which expires in 8 days next 
after ſervice. Serve plaintiff's attorney with a copy, 
The common errors, which ate beſt and cheapeſt, are 
prepared by Mr. Poz/z *, pay him 8s. ; but if /pecial, 
then the plaintift's attorney draws the aſſigament; pay 
counſel 108. Gd. engrots ſame on a treble penny paper, 
and file fame with Mr. Poole. 

All the plaintiffs mult join in aſugnment of errors; 


in aſhgument of for an aſſiaument by one is a Cilcontinuance, 2 Cre. 


errors. 


Cannot affen 
cohttrary do 1e. 
cord. 


If neither plain- 
tiff or attorvoey 
be found to icrve 
rule. 


Certiorari, when 
neceſlary, 


904-3 Except where (he others are tfevered. Mad. 
Caf. 40. So they mutt be aſſigned in term, and not 
in vacation, Sy. Praz?. Reg. 241. After in nullo oj 
erratum, alignment of geacral errors ſhall not be 
amended, 2 Hod. 304. 

Error cannot be aſſigned contrary to the record, if 
it is, judgment muſt be affirmed. 1 JVilfſ. 85. Brad- 
burn v. Taylor. 1 Str. 684. Helbret v. Held. 1 Roll, 
Abr. 758. pl. 8. Where the matter alledged is not 
by law ailignable, there in nulla &ff erratum is a de- 
murrer in law, as the want of an original after ver- 
did. 5 

If neither plaintiff nor his attorney can be found, 
the court will order that the rule to aſſign errors fixed 
up in the X. B. office, ſhall be good notice. Str. 417. 
Leeds v. Power. 


Of the Mirit of Certiorari, 


When, upon error, the original imparlance, war- 
rant of attornev, or other part of the record, is not 
returned, the plaintiff in error may alledge diminution, 
and have a certiorari for the part not returned. 1 Salk, 
267. If a different original is returned, the defendant 
may alledge diminutiun, and return a true original. 
2 Cro. 139. Cro. Car. gt. So if want of original, 
Sc. be athgned for error, the defendant in error may 
alledge diminution, and have a certiorari. 1 Salt. 207. 
Ihe. court may take notice that the record is 1mper- 
fect, and award a certiorari, tor their own ſatisfaction, 
before errors aſſigned. Str. 440. So may award a 
cerſlisrari to bring the original before them, ad inform- 
and, conſtients cur. though no diminution is alledged. 


Rep. 


oo = oo , . eo” wh me KK... 


7 


Rep. temp. Hard. 118. So in all caſes the court may 
award a certiorari for any part of the record not re- 
turned or miſtaken; for though the party is eſtopped 
dy plea of in nullo eſt erratum, the court will not be. 
1 Salt. 270. If return is made that there is no ſuch 
writ in the office, and a ſecond certiorari iſſue, and 
return made that there is ſuch a writ, the ſecond te- 
turn ſaall be taken. Ld. Raym. 1476. 


. Of what Term the Original is to be. 


When all the proceedings are in one and the ſame 
term, an original in that term will warrant ſame; but 
an original of the term final judgment is given, will 
not warrant that judgment, if it appear upon the ſame 
record that there have been proceedings of a preced! 
term, as an interlocutory judgment. 1 7/7. 181. 
Dyke v. Sweeting. It is ſufficient if a warrant of at- 
torney be filed at any time pending the ſuit. 


In nullo eft erratum. 


If the plaintiff aſſigns error in fact, the defendant 
may join iſſue. 1 Lev. 80. If the fact aſſigned for 
error is no error, in nullo eft erratum, is a good plea, 
for it is in the nature of a demurrer, and refers the 
matter to the judgment of the court. i Lev. 311. 
Yelv. 58. If the plaintiff afligns error in law, the 
defendant may plead in nulla e errctum. And after in 
nulls e erratum, an aſſignment of general errors ſhall 
not be amended, Phe cefendant may plead a releaſe 
of errors: and ſuch releaſe being in the fame inſtru- 
ment with the warrant of attorney, and dated in term 
in which judgment is entered, is good. Str. 1215. 
Landen v. Pickering. 

If an error in fact, and an error in law be aſſig ned, 
the defendant muſt demur ; for this is double. 1 Lev. 


105. 76. 1 Roll. 761. J. 35. 2 Str. 975. 


Of arguing the Errors. 


The next term, being the fourth, the defendant 
in error (if general errors are aſſigned) may plead in 
null eft erratum, which is dove by informing Mr. 
Poole the firſt day of the term ; he alſo ſets down the 
cauſe, pay s. 6d. and moves to affirm the judgment. 
N. B. You may now apply for intereſt to be added in 


the kxchequer-chamber, but ſuch application is made 


by 
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Of the original 


writ, 


Setting down for 
a' Sonst. 
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Real errors. 


When cop es of 
error and record 
are to be deli- 
vered to the 
Judges of the 
Common Pleas 
and Exchequer, 


How to proceed 
it cauſe to be 


hears, 


The motion, 


ERROR. 


F 
by ſpecial motion. Wait four days after affirmance 


(excluſive), then apply to Mr. Pecle to tax the coſts; 
pay accordiog to the length of the pleadings; when 
the coſts are taxed, iſſue out execution, but, before i: 
is returnable, apply to him for the tranſcript and file, 
which take to the King's Bench Treaſury, and pay 
$3. 66. | 


In cafe there are real errors aſigned, draw a join. 


der, engroſs and file it with Mir. Fee, then purſue 
the following rule: | 

It is ordered, that no copy of error and record there. 
upon be delivered to the juſtices or barons, before the 
attorney for the plaintiff upon the writ of error ſhall 
give ten days notice to the cierk of the errors in the Ez. 
cheguer- chamber, that the error aſſigned in the record 
is to be argued before the ſaid juſtices and barons for 
both parties, and that the attorney for the plaintif 
ſhall deliver four copies to the juſlices of the Commun 
Pleas, and the attorney for the defendant ſhall deliver 
four other copies to the barons of the Exchequer, four 
days before the hearing the cauſe. R. E. 33 Car. 2. 

In this caſe Mr. Poole makes a copy oi the procced. 
ings in error for both parties, ſo as to enable them to 
make copies, and deliver to the juſtices purſuant to 
the above rule; the cauſe is ſet down by Mr. Paal 
without motion for a concilium; pay gs. 6d. and give 
copies to counſel. If the plaintiff in error does not 
ſet them down, the defendant may ; if the judgment 
is affirmed, the coſts are taxed by Mr. Pc four days 
after, excluſive; then ſue out execution, 


As to Intereſt. 


The Exchequer-chamber is bound to allow double 
coſts to the detendant in error on the affirmance of 2 
judgment of the X. B.; but it is entirely a matter in 
their diſcretion, whether or not intereſt ſhall be allowed 
on ſuch affirmance. Shepherd v. Tackreth, 2 H. Black. 
Rep. 284. | 

It ſeems the mode at the time of the affirmance, 1s 
to let counſel move for a rule to ſhew cauſe why it 
Gould not be referred to the clerk of the errors, to calxu- 
late and aſcertain the amount of the intereſt upon the fnat 
judgment, after the rate of 4\. per cent. ſrom the lime of 
final judgment being entered up, until the afſirmance of 
{aid judgment in this cqurt ; and that ſuch intergſt 1 

| 4400 
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time of 
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may be 


addid 


ERROR. 


added ts the damages for which ſuch final judgment was 
entered up; the rule is drawn up by Mr. Pole, ſerve 
jr, make affidavit thereof, and then move to make it 


abſolute, 


Of the Days for hearing of Errors. 


The Exchequer-chamber is a branch of the court 
of Exchequer, in which there are no more than two 
return days in every term: one is called the general 
offrmance day, being appointed by the judges of the 
Common Pleas, and barons of the court of Exchequer, 
to be held a few days after the beginning of every 
term, for the general afirmance or reverſal of judę- 
ments, The other is called the adjournment day, which 
is uſually held a day or two before the end of every 
term; and on the firſt of theſe days, judgments are 
affirmed, or reverfed, or writs of error nonproſſed. 
The intent of the latter is, to finiſh ſuch matters as 
were left undone at the former; on which Jalt day 
alſo (as well as on the firſt) judgments may be affirm- 
ed, or reverſed, or writs of error nonproſſed, on pay- 
ing 16s, extraordinary to the clerk of the errors, and 
letting down the cauſe for affirmance two days before 
the adjournment day; the clerk of the errors charging 
Gf, 6d, tor every cauſe fet down for the general affirm- 
ance day, and 1]. 58. 6d. for the acjournment day. 

Afterwards, to wit, on next after 
in this ſame term, comes the ſaid R. C. by J. F. his 
attorney, and fays, that in the record and proceedings 
atorefaid, and alſo in giving the judgment aſoreſaid, 
tncie is manifelt error in this, to wit, that the decla- 
ration aforeſaid, and the matters therein contained, are 
not ſuitcient in law for the ſaid A. B. to have and 
maintain his aforeſaid action thereof againſt the ſaid 
N. C. There is allo error in this, to wit, that by the 
record aforeſaid, it appears that the judgment afore- 
ſa d,. in form aforeiaid given, was given for the ſaid 
A. B. againſt the ſaid R. C. Whereas, by the law of 
tte hand, the ſaid judgment ought to have been given 
ivr the ſaid R. C. 2gainit the ſaid A. B. And the ſaid 
N. C. prays that the judgment aforeſaid, for the errors 
#forcſaid, and other errors in the record and proceed- 
1NzsS aforcſaid, may be reverſed, annulled, and alto. 
Erther held for nothing, and that he may be reſtored 

is 


Of the days for 
hearing cauſes 
in Exchequer- 
chamber, 


Common a en- 
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to all things which he hath loſt by occaſion of the ſai atto! 

judgment, Oc. W. Baldwin. like! 

Certiarari. bail 

rant 

Certiorarit»cer- George, &c, To our truſty and well-beloved Lloyd tices 

rify dimin tion lord Kenyon, our chief juſtice aſſigned to hold pleas in ber 

— ball and our court before us, greeting: Becauſe in the record with 

arraht of attor- : m—_ f | 

nes and proceedings, and alſo in the rendition of the judg- N 

ment, of a plea which was in our court before us by are : 

bill, between A. H. and J. G. of a plea of treſpaſs on mon 

To be engrofſes the cale, it is ſaid, manifeſt error hath happened, to & 

en 2 265, lamp the great damage of the ſaid 7. as by his complaint yo 

+ er — a we have underſtood ; the record and proceedings of C. 

IIirs. 2 . P © 

Provoſt and which ſaid judgment we have lately cauſed to te 
Webb, and ſeal brought be fote our juſtices of our common bench, and 

it, our-barons of our Exchequer, of the degree of the T 

coif, to correct the errors in the ſame, according to 178, 


the form of the ſtatute in ſuch caſe made and pro- 
vided, in the chamber of our Exchequer aforeſaid ; and 
the ſaid 7. appearing in the ſame Exchequer-chamber 
hath ſaid, that whereas by the record aforeſaid ſent to 
the ſame juſtices and barons it appears, that the ſaid 4. 
in Trinity term, in the 36th year of the reign of his pre- 
ſent majeſty, exhibited into the ſaid court of our (iq 
lord the king, before the king himſelf, her bill againlt 
the ſaid 7. in the plea aforelaid, and that the ſaid 7, 
was in the cuſtody of the marſha] of our Marſbalſia 
before us; nevertheleſs the ſaid J. at or before the 
time of exhibiting the bill of the ſaid A. was not in 
the cuſtody of the marſhal of our Marſbalſea be fote 
us; neither was any bail ever filed for him in the ſaid 
court; nor any ſuch bill, and the continuances there- 
on, indorſed in our ſaid court, of the ſame term, before 
us of record remaining: And tnat whereas by the recerd 
aforeſaid fo as aforelaid ſent, it alſo appears that the 
ſaid A. conſtituted one R. F. her attorney againſt the 
ſaid /. in the plea aforeſaid ; nevertheleſs the faid 7. 
hath ſaid that the ſaid R. F. had no warrant of attot- 
ney thereon on record filed ; and we being willing to 


be certified of the premiſes aforeſaid, in this behalf, Bella 
command you that the files of the bails of the county final 
of Middleſex, and of the bills in the ſaid Trinity term liquic 
in the zoth year aforeſaid,” in your cuſtody, and allo — 


the rolls and other memorandums of the warrants of rap 
* attorney le to 


| 


ERROR. 


attorney of the ſame term, in your cuſtody of record 
likewiſe remaining, being ſearched, what of the ſaid 
bail, bill, and continuances thereon indorſed, and war- 
rant of attorney aforeſaid, you ſhall find, to our juſ- 
tices and barons aforeſaid, immediately into the cham- 
ber of our Exchequer aforeſaid, you certify, together 
with this writ, Witnels Sir James Eyre, knight, dc. 
N. B. Writs iſſuing out of the Exchequer-chamber 
are always witnelled by the chief jultice of the Com- 
mon Pleas. | 
The like writ will iſſue where there is the want of 
original aſſigned for error (which ſee in Error from 
C. P. to K. B.); only vary it by this precedent. 


As to iatereſt being allowed againſt Bail, 


The plaintiff recovered a judgment in Hil. Term. 
1784, for 800l. the deſendant brought error in the 
Exchequer-chamber, and put in bail. In Nov. 1785, 
judgment was aſſit med, and an àction of debt was 
brought againſt the bai! in fame term, and plaintiſf re— 
covered. The bail required indulgence, and granted. 
The queſtion was, VV hether the plaintiff was entiiled 
to intereſt from the bail on the ſum recovered between 
the time of ſigning the judgment in the E. B. and the 
afficmance in the Excheguer, as intercit for the whole 
time, ſince the time of ſigning the final judgment, 
had been levied againſt the bail? Bullen j.—— 1 his is not 
an application to a court oi equity, but to a court of 
law, to enforce the performance of an engagement 
which the bail have entered into. The recopnizance 
they entered into is with a condition, that the defeid- 
ant in the original action faall proſecute his wric of 
error, and that if judgment ſhould be affirmed, they 
will pay the debt aud colts upon the former judgment, 


together with (ſuch colts as are occaſioned by the de- 


lay. So that the bail in expreſs terms only promile to 
pay what was due upon the original judgment, and 
the coſts given in the £xcheguer-chamber ; therefore we 
are not warranted in giving any more, In Badily v. 
Bellamy, 2 Burr. 1094- it is laid down, that wien 
final judgment is given by the court, the demand is 
liquidated and no intereſt can be computed after that 
time. In Milford v. Daviſon, 4 Burr. 2127. it was hela, 
that on affirmance of judgment in error, bail are not lia- 
ble tor more than they have undertaken to pay; namely, 

the 
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4th Edit. 


Tranſcript, 


Original to be 
beſpoke betore 
the efloign cay 
Of the ſucceed- 
ing term, 


ERROR, 
the debt and coſts which have been adjudped due, 
As to intereſt due ſubſequent to the time of the affirm. 
ance, that ſtands on a different ground; becauſe when 
the judgment is affirmed, it becomes, from that time, 
the debt of the bail; and if an action were brought en 
that judgment, the jury might give damages. for the 
detention of the debt, ſo as to include intereſt up to 
the time of final judgment. Frith v. Lerotx Yan. 


2 Term Rep. 57. 


Error from the Common Pleas into the 
King's Bench. 


The method of proceeding to obtain'this writ, Er, 
is particularly ſtated in my Iuſirucbor Clericalis in the 
Common Pleas, from p. 772, as far as the delivery over 
the tranſcript to the K. B. | 

Although 8 days are mentioned in the rule to tran- 
ſcribe, it is the duty of the officer to tranſcribe ſooner 
if he can; and as ſoon as the record is brought into 
court, the defendant in error may, procced upon it. 
Sambidge v. Houſey, 2 Term Rep. 17. And if the te- 
cord is brought in vacation, It is a record of the pte- 
ceding term. 

No curſitor ſhall make any original writs of any 
return paſt, unleſs he receive inſtructions within the 
term wherein they are to be returnable, or at fartheſt 
on or before the effoign day of the next ſ::cceeding term, 
without warrant from the lord chancellor or matter of 
the rolls. Lord Clarendon's Orders in Chancery. 

The proceedings ſhall not be ſtaid, becauſe the chief 


juſtice has not ſigned the return, Str. 1063. Black. 


wood v. South Sea Company. 
How to proceed after Tranſcript filed. 


The tranſcript being complete, it is delivered over 
by Mr. Hough (who is very expeditious in theſe caſes) 
with the writ of error annexed to Meſſts. Provoſt and 
IFeb, in order for the parties to take copies if they 
think proper ; but it is neceflary for the defendant in 
error to beſpeak his, as he will want it in the future 
ſage of the buſineſs. The tranſcript being filed, the 
cauſe is in the court of King's Bench. This then war- 
rants the defendant in error to take proper ſteps to ob- 


ta:n his execution. Therefore the next ſtep is to ſue 
out 
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ERROR. 


out a writ of 1 guare executionem non, calling on 
the plaintiff to ſhew cauſe why execution ſhould not 
he adjudged to the defendant in error ; but before the 
tranſcript is actually filed, there can be no ſuch writ 
iſſued. Rep. temp. Hard. 351. 

This writ is directed to the ſheriff of the county 
where the cauſe of action is laid, viz. in declaration. 

This writ is made returnable on a general return 
day, whereſoever, &c. if the original proceedings were 
by original; but if by bill or attachment, in that caſe 
the ap fa. muſt be returnable n a day certain for it 
ought to purſue the nature ot the firſt proceſs. Eden v. 
Wills, 1 Stra. 694. 2 Ld. hayn. 1417; and if the 
tranſcript be brought in before the eſ/orgn day of any 
term, may bear tzefte the laf? day of the preceding term, 
and made returnable the firtt day of the next, 1 Term 
Rep. 17.; and if brought in within the term, may bear 
WA the firfl day of the term, and 15 days between the 
tele and return of both, will do, The alias cannot 
iſſue before the return of the firſt ci, fa. and to be 
teſted the guarto die poſt of the firſt, Salk. 59g. 6 Med. 
86. if proceedings by original; if by bill, en the return 
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Sci fa. to be re. 
turnable on a 
general return 
day, where the 
pr-ceedings re 
by on1ginal, aliter 
if b. bill or at- 
tacoment, 


The writ of ſci. fa. is to be engroſſed on a 3s. 6d. To be eneroſſed 


ſtamp, figned by Meſlrs. Provoſt and Webb; a præcipe 
is to be made, pay him 1s. 8d. ſeal 7d. take it to 
the ſheriff's office; if a nihil is returned, pay 18. each 
name; if left for a ſcire feci, he makes out a ſum- 
mons to his bailiff, pay 28. 4d. officer 5s. return 28. 
each defendant's name. If there be two ſci. fa. 4, the 
left need not lie four days in the office before the re- 
turn, nor for à ſeire feci. 3 Burr. 1723. Miller v. 


Frraway. 


and left tor re- 
turn, 


On the return day of the ſcire facias, if the defend- On return to 
ant is warned, or upon a nihil returned on the alias, tie rule for 


give a rule thereon, which is for the plaintiff in error 
to appear thereto, he having no day given him by the 
writ of error for that purpoſe at the clerk of the rules, 
on a piece of plain paper thus: In error, C. D. 
* againſt A. B. rule on ſe. fa. J. A. attorney; pay 
for ſame 18. 10d. which expires in four days, exclu/rve 
of the day given (Sunday, and a dies non excepted) ; 
on which day if he does not appear, (which is done 
on a ſlip of paper delivered to the defendant's attorney 
as on other /@. fa,'s,) execution may iſſue, but the 

A defendant's 


udgmant. 
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fore beer in- 
tion oftre ue 
to appear io the 


Eanon: 


defendani's attorney cannot fign a nonpros for coſts 
until be has given another rule, vi. a rule to aſfign 
errors, which is done by applying to the maſter 
for that purpoſe, who will give it on the back of the 
draſt of the ſci. fa. quare, &c. enter it with the clerk 
of the rules, pay 18. 10d. ferve copy on plaintiff's 
attorney, and if he does not deliver his aſſigument 
of errots within the four days excluſive allowed by 
the rule, then ſign a nonpros. There can be no nen- 
pros figned without à rule to afhgn errors. Leith v. 
M*Furlan, 3 Burr. 1772. | 

It was held, the rule to appear and rule to affien 
the errors might be both given on the ſaine day, being 
both for the ſame purpoſe, viz. to compel plaintiff to 
aſſign errors. Sambidge v. Houſley, 2 Term Rep. 17, 
But this point came on again to be argued in Trinity 
term 1795, Which was as follows: In Hilary 1795, 
defendant in error obtained judgment in C. P. The 
plaintiff ſued error, returnable laſt Eaſter term. Re- 
cord having been certified in E. vacation, defendant ſour 
days before this term, being T. T. 35 Geo. 3. ſued out 
a ſcire facias quare executioneimn non, teſted the laſt day 
of Eafter term, and returnable the firſt return of this 
term, and gave notice thereof, On the firſt day of 
this term, being 5th June, the defendant in error gave 
a rule on the ci. fa., and on ſame day another 
rule for the plaintiff to afſign errors on the record. The 
reporter ſtates the former of theſe rules expired on a 
Medneſday, the latter on Tueſday, the day preceding the 
expiration of the other rule. The plaintiff obtained 
a rule to ſhew cauſe why the rule to aſſign errors ſhould 
net be diſcharged. Lord Kenyon.—lt ſeems to me, 
that theie rules are inconſiſtent. The plaintift in 
error is called upon to aſign errors, before he is te- 
quired to appear in this court. The latter rule ſhould 
precede the former. Rules abſ. James v. Staples in 
error, Trin. T. 1795. This determination is 2grce- 
able to the antient authorities as well as the practice, 
and alſo agrees with the entry on the roll. 

N. B. It appears to me, that both the rules expired 
on the ſame day, being given on Friday. 

A rule to aſſign errors was ſet afide, becauſe given 
before any rule on ſci. fa. Marſbal v. Cope, 2 Cir. 
917. 2 Barn. K. 27608. P, F 
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A plea, that the damages recovered were levied on A ges to a Hi. 
2 fl. fa., was pleaded to ſci. fa. quare, &c.; it was fi. quare, Ke. 


ſet atide on account of the apparent delay that it 
would introduce. Strange ſaid, that it never was th 


tf ft. fo, vied 
for rhe damages, 
e is had; fois a 


intent of the court to give the party a liberty to plead plea of pryments 
to it, when it was only a method uſed t bring in the MuRglliga ert- 


party to aſſign his errors, and if allowed, it would be ©" 


an effectual method to get one term extraordinary 
upon every writ of error, by obliging the party to go 
to trial upon an iſſue to the ſci. a, whilſt the writ 
of error ſtood itil] for want of an aſſignment of errors. 
In the debate it was ſaid by the court and ſecondary, 
if iſſue had been joined on this plea, and it had been 
found for defendant in error, he might have taken out 
execution, but could not nonpros the writ of error 
till after a rule to aſſign errors. Parker v. Stanton, 
1 Str, 679. To a ſa. fa. guare, &c. payment was 
pleaded, which was ſet aſide. Elmes v. Martin, Hil. 
10 Geo. 1. Jbid. 

By theſe determinations it appears, that within the 
four day rule on the ſci. fa., an aſſignment of errors mult 
be delivered, or execution may iſſue; and for the 
plaintiff in error to get his coſts in error, he is com- 
pelled to proceed to give a rule to aſſigu errors aſter- 
wards, 5 


If no Aſſignment, 


Ld, Raym. 1414. 


If the plaintiff in error delivers no aſſignment of 1,6 m2nment, 
errors on the expiration, of the rule given, which muſt bes how to pro- 


be before four in the afternoon, of the 5th day after rule 
to appear entered (Sunday not being the laſt day of 
the rule), then the detendant will be at liberty to take 
out his execution. Yelv. 7. 

If the plaintiff in error ſuſfers the execution to go 
for want of aſſigning the errors in due time, the defend- 
ant may notwithſtanding go on for his colts, which 
may be done by obtaining a rule from the maſter on 
the back of the ſci. fa. to aſſign errors, enter it at 
the clerk of the rules, and ſerve copy, pay for the 
rule 15. 10d. if no aſſignment delivered within the four 

ys (one day incluſive, and the other excluſive), 
then ſign a nonpros, all the proceedings muſt be en- 
tered on the roll beginning with the copy of the tran- 
ſcript, as of the term the tranſcript is of, ſign judg- 
ment at the King's Bench office on a double half-crown 
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If aſſigames, 


how, 


Tf want of ori- 
ginal affigned, 
how to proceed, 


Certiorari to be 
made by plain- 


uff. 


If not returned, 
how to proceed, 


Tefte of cer- 


tiorari, 


EnroR, 


ſtamp, tax the coſts with the maſter who marks the 
coſts on the roll, therefore the roll muſt be complete 
before he does it. 


Of aſſigning Errors. 

Few parties after tranſcript ſuffer the writ to be 
nonproſſed, eſpecially if real errors exiſt, but wil 
aſſign errors, which is ſigned by counſel, engtoſſed on 
a treble penny paper, and delivered over to the oppo. 
ſite attorney, 

If the errors aſſigned are for want of an original 
warrant of attorney, &c. or ſome other matter neceſſary 
to render the record perfect or complete, which is 
termed alledging diminution of the record, then it lies 
on the defendant to force the plaintiff to return the 
writ of certiorari, which is done by application to the 
maſter, who will give the rule on the back of the 
draft of ſc. fo. quare executionem non, which mult be 
entered by the clerk of the rules, pay 18. 10d, ſerve 
copy on the plaintiff's attorney. 1 Salt. 267. This 
is a four day rule. . 

The plaintiff's attorney on ſervice of this rule muſt 
make out the certiorari; ſign it with Meſſrs. Prov} 
and Webb, pay 1s. 8d. ſeal yd. and leave it with the 
cuftos brevium of the Common Pleas to certify; when 
returned, it is to be filed with the clerk of the treaſury 
at M eſiminſter. The defendant's attorney ſearches 
for it there, and if returned, beſpeaks a copy of it. 

If the certiorari is not returned and fled by the 
time appointed by the rule, the benefit of it is loſt, 
1 Salt. 267.; and the defendant may join in error, by 
pleading in nullo e erratum, and enter a non miſit breve 
on the record, without taking any notice of the dimi- 
nution ; and the aſſignment of error, as to that part, 
is void, The defendant at his own expence cannot 
take out the certiorari. Comyn's Rep. 115. 

The certiorari muſt not bear tele before the errors 
are aſſigned. Ld. Raym. 1554. 2 Str. 819. And 
after a certiorari has been returned, no ſecond certitrari 
can iſſue without motion in court by edunſel. K. E. 
11 Car. 1. This means by the plaintiff in error, 
But if a variant original is returned on the firſt, the 
defendant in error may ſue out a ſecond, Saik, 266. 


Vide Str. 765. Com. 118. 


05 


ERROR. 


Of Jeinder in Error and Argument. 


If ſpecial errors be aſſigned, defendant may join in 
error, which need not be ſigned by counſel ; engroſs and 
deliver the ſame over on treble penny to the plaintiff's 
attorney, The like if general errors be aſſigned, 

After joinder either party may move the e gurt for a 
con ſilium (counſel), 10s. 6d. the rule muſt be drawn 
up at the clerk of the rules, pay 48. 6d. ; and the pro- 
ceedings are to be entered on the roll, as of the term 
the tranſcript is of; Mr. Auſtin will mark the roll, and 
enter the cauſe for argument, as on demurrer; ſerve 
copy of the rule on the oppoſite attorney, docket 
the roll at the King's Bench office, and file it in the 
treaſury. 


Of the Entry on the Rell. 


The whole proceedings are to be entered on King's 
Bench rolls the term the tranſcript is of, beginning with 
the writ of error, to the end of the final judgment in 
the C. P. then add the aſſignment of errors and joinder; 
make copies of the whole proceedings as on the roll 
for the judges, the ſame as on a demurrer. At the 

of the roll write At yet of term 36 Geo. 3. 
itneſs Lloyd lord Kenyon 

The plaintiff is to deliver two copies to the chief 
juſtice and ſenior judge, the defendant two other co- 
pies to the other judges. R. M. 17 Car. 2. Pay each 
clerk 2s. ; they are to be delivered me days betore ar- 

nt, 

N. B. Counſel muſt have a copy of the paper-book 
to move for judgment, or argue the errors. 

If plaintiff's attorney neglects to deliver the books 
on his part, defendant in error may deliver all; then 
judgment will be given of courſe againſt the plaintiff; 
defendant draws up the rule at the clerk of the rules, 
for judgment; pay 4s. ; ftamp it with a double half- 
crown ſtamp, and the maſter will tax the coſts 
without a bill, but you muſt have the roll for him 
to mark, beſpeak it of the clerk of the treaſury, to 
dring it to the maſter. 

There is no rule given for judgment in this caſe 
dut the judgment of the court of K. B. muſt be en- 
tered thereon, before the coſts can be taxed. 


3A 3 Of 
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ERROR. 


Of Intere/!, 


It is now ſettled that the party is to pay intereſt on 
the judgment, 2 Term Rep. 78. 
Rule abſolute to In Zinctes v. Langton a rule was made abſolute, in 
= Io es affirmance in the X. B. for the maſter to compute in- 
r tereſt on the ſum tound from the day of ſigning final 
judgment below, and to be added to the coſts taxed on 
the affitmance. Dougl. 752. in notes. 


If general Errors aſſigned. 


If genera! erxors Tt may happen that the plaintiff in error will not 
albgocd, aſſign the want of an original, & c. or pray a certiorari, 
therefore in that caſe the general aſſignment, “that 
& the judgment is given for plaintiff, whereas i ought 
&« 79 have heep given for defendant,” is made; in that 
caſe you mey deliver the joinder on a treble penny 
ſtamp forthwith, and move for a conſilium, as before, 

without a rule to return the certiarari. 
Joiner, The defendant in error voluntarily takes notice of 
the aſlignment of errors, by delivering his joinder in 
Rule to join in nullo eff erratum. If aſſignment of errors is delivet- 


_ ed, a rule to join in error may be given by the maſter, 
to fn: ce defendant in error to proceed *. 
Scire facias George, &c. To the ſheriff of Middleſex, greet- 


— + ing: Whereas A. B. lately in our court, before Sir 
- James Eyre, knight, and his companions, our juttices 

of the bench at Veſiminſier, by our writ, and by the 

judgment of the ſame court, recovered againſt C. D. 

late of Weſtminſter, in your county, yeoman, 47). 105. 

for his damages, which he ſuſtained by occaſion of 

the not performing certain promiſes and undertakings 

lately made by the ſaid C. to the ſaid A. at MWeſiminſſer, 

The return of in your county, as ſor his coſts and charges by him 
_ my or about his ſuit in that behalf laid out, whereof the ſaid 
. nee C. is convicted, as by the record and proceedings 
ings, Str. 694. thereof, which we lately cauſed to be brought into 
our court before us, for certain cauſes of error, ma- 

nifeſtly appears; and now on behalf of the ſaid A. we 

have been informed in our ſaid court before us, that 


« The writ of „i. fa. ad audiendum errores is now out of uſe, as de- 
fendant in error appears gratis, or plaintiff may compel him to join in 
error by the above rule, Carth, 40. Moſeley v. Carli. 

although 


ſt on 


„ in 
e in- 
final 
d on 


ERROR. 


although judgment be thereon given, yet exeeution 


of the damages aforeſaid ſtill remains to be made to 
him the ſaid A. whereupon the ſaid A. hath humbly 
beſought us, that we ſhould provide him a proper re- 
medy in this behalf; and we being willing that what 
is juſt and right ſhoulJ be done in this particular, 
command you“, that by honeſt and lawful men of 
your bailiwick, you make known to the ſaid C. D. 
that he be before us on wheretoever we 
ſhall then be in England, to ſhew if he has or knows 
of any thing to ſay tor himſelf, why the ſoid A. ought 
not to have his execution againſt the ſaid C. for the 
damages aforeſaid, according to the force, form, and 
effect of the ſaid recovery, if it ſhall ſeem expedient 
for him ſo to do; and further to do and receive what 
our ſaid court before us ſhall then and there conſider 
of him in this behalf, and have there the names of 
thoſe by whom you ſhall ſo make known to him, and 
this writ, Witneſs Liod lord Kenyon, at Weſtminſter, 
the day of in the 36th year 
of our reign. Mansfield and Way. 


Middleſex. Sci. fa. quare, &c. between A. B. plain- 
tiff in error, and C. D. defendant, returnable on 
whereſoever, Cc. 

To be ſigned by Meſſts. Proves and Melb, pay 
18. 8d. ſeal 7d. 

After judgment, a writ of error was brought, al- 
lowed, and ſerved; afterwards defendant in error be- 
came a bankrupt, and his aſſignees ſued a ſcire fa- 
cias quare executionem non; motion to quaſh the writ. 
Buller J.— The rule is, that the aſſignees cannot make 
themſelves parties to the record in any intermediate 
ſtage of the proceedings, but muſt be immediately 
after judgment; though an interlocutory judgment is 
ſufficient for that purpoſe, Here the aſlignees ſhould 
have gone on with the writ of error in the bankrupt's 
name till judgment. Rule abſolute, RKretchman v. 
Beyer, 1 Term Rep. 463. pF 
term, in the 36th year of the reign of king 
George the third. Mansfield aud May. 


C. D. Afterwards, that is to fay, on 
agt. + next after in 
A. B. J this ſame term, before our lord the king at 
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ſrom C, P. to 
K. B. 


wantof warrants 


of attorney aſ- 
e. 


The like for e 


'* jn the plea aforeſaid, to warrant the ſaid 7 


ERROR. 


cord where error Meſiminſter, comes the ſaid C. D. by J. B. his at. 


torney, and ſays, that in the record and proceedings 
aforeſaid, and alſo in the giving of the judgment afore- 
ſaid, there is manifeſt error in this, to wit, that the 
declaration aforeſaid, and the matters therein contain. 
ed, are not ſufficient in law for the ſaid A. B. to have 
or maintain his aforeſaid action thereof againſt the 
ſaid C. D.; there is alſo error in this, to wit, that by 
the record aforeſaid it appears, that the ſaid C. D. was 
attached to anſwer to the ſaid A. B. in the plea afore. 
ſaid, yet no original writ between the parties aforeſaid, 
in the plea aforeſaid, is filed of record, nor remains of te. 
cord in the ſaid court of the ſaid lord the king of the bench 
at Witmin/ler aforeſaid ; therefore in that there is mani. 
feſt error: I here is alſo error in this, that it appears by 
the record aforeſaid, that the judgment aforeſaid, in 
form aforeſaid given, was given for the ſaid A. againſt 
the ſaid C. whereas, by the law of the land, the ſaid 
judgment ought to have been given for the ſaid C. 
againſt the ſaid J.; and the ſaid C. prays a writ of the 


- aid lord the king to be directed to the cu/fos brevium 


of the ſaid court of the bench at Weſiminſter, to cet- 
tify to the ſaid lord the king the truth of the fame, 
and it is granted to him, c. And the ſaid C. prays 
that the judgment aforeſaid, for the errors aforeſaid, 
and other errors in the record and proceedings afore- 
ſaid, may be reverſed, annulled, and altogether held 
for nothing; and that he may be reſtored to all things 
which he hath loſt by occaſion of the ſaid judgment, 
c. A. Chambre. 

If you aſſign the want of warrants.of attorney for 
error, go to the end of the general errors and ſay, 
„ there is alſo error in this, to wit, that there is no 
& warrant of attorney filed of record, nor remains of 
« record in the court of the lord the king ot the 
6 bench at Ve, minſler, between the parties _— 
K. to 
ge de attorney for the ſaid A. B. againſt the ſaid C. D. 
44 in the plea aſoreſaid; therefore in this there is ma- 
46 nifeſt error; and the ſaid C. prays a writ of the 
6“ lord the king to be directed to the chief juſtice of 
$ the ſaid court of the bench, to certify to the ſaid lord 
ce the king the truth of the ſame, c.; and it is granted 


i to him, fe. z and the ſaid C. prays, Cc. as above.” 
| George 


aforeſa 
ever w 
return 

Iemain 
Witne 


reign, 


ERROR. 


George the third, &c. To our right truſty and 
well-beloved Sir James Eyre. knight, our chief j i|tice 
of the bench, greeting: We being willing for certain 
cauſes to be certified, whether A. B. made 8. D. 

ntleman, his attorney on record, againſt C. D. late 
of V. in the county of Middleſex, yeoman, in a plea 
of treſpaſs on the caſe, before you and your compani- 
ons, our juſtices of the bench atorelaid, do command 
— that you ſearch the records, and other remem- 

a 


729 


Der tiorart to cere 
ti v warrants of 


Al Urneys 


To he engroffcd 
on nos. Namped 


parca ments 


ſigu- 


ed by Meſirs, 


Provutt and 


nce rolls, of warrants ot attorney, for the county Web, 14. 84. 
of Middleſex, being in your cuſtody, filed of record of ©! 7% 


term, in the year of our reign ; and 
what you ſhall find therein, concerning the ſaid war- 
rants of attorney between the parties aforeſaid, of the 
plea aforeſaid, you certify to us without delay, where- 
ſoever we ſhall then be in England, as fully as the 
ſame remains in your cuſtody, together with this 
writ, Witneſs Lieyd lord Kenyon, &c. 
Mansfield and May. 


Middleſex. Certiorari to certify à record of war- 
rants of attorney between A. B. plaintiff, and C. D. 
late of, c. defendant : returnable without delay. 

George the third, c. To our right truſty and 
well-beloved holding the office of 
keeper of the writs, rolls, and records of our court of 
the bench, greeting : We being willing for certain 
cauſes to be certified, whether any original writ be- 
tween J. B. and C. D. late of Weſtminſter, in the 

Middleſex, yeoman, in a plea of treſpaſs on 
the cafe, be filed in your cuſtody or not, do com- 
mand you, that you ſearch gur original writs, directed 
to our ſheriff of Middleſex, and which are filed of re- 
cord in your cuſtody of term (the term 
the original is returnable), in the 36th year of our 
reign, and what you ſhall find therein of an original 
writ iſſued between the parties aforeſaid, of the plea 
aforeſaid, you certify to us without delay, whereſo- 
ever we ſhall then be in England, together with the 
return and indorſement thereon, as fully as the ſame 
remains in your cuſtody ; and have there this writ. 
Witneſs Llyd lord Kenyon, at 1Ve/tmin/ter, the 

day of in the 46th year of our 
reign, Mansfield and Way. 


Middleſex . 


Præcipe. 
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Aiddleſex., Certiorari to certify the record of 25 
original between A. B. plaintiff, and C. D. defeng. 
ant: returnable without delay. 
C. D. Trinity term, in the 36th year of king 
apt, { Gone the third, 

A. B. Mansfield and Way. 

Afterwards, to wit, on next after 

in this fume term, before our lord the 

king at I/:/min/ter, comes the ſaid C. by A. X. his 

attorney, and ſays, that in the record and proceſs 

aſoreſaid, there is manifeſt error in this, to wit, that 

the declaration aforeſaid, and the. matters therein con- 

tained, are not ſufficient in Jaw for the ſaid A. to have 

or maintain his aforeſaid action thereof againſt hin 

the faid C.; there is alſo error in this, to wit, that by 

the record and proceſs aforeſaid, it appears, that the 

judgment atoreſaid, in form aforeſaid given, was given 

for the ſaid A. againſt the ſaid C. whereas by the lay 

of the land, the faid judgment ought to have been 

given for the ſaid C. againſt the ſaid A.; and the (aid 

C. prays that the judgment aforeſaid, for the errors 

aforeſaid, and other errors in the record and proceed- 

ings aforeſaid, may be reverſed, annuiled, and altoge- 

ther held for nothing, and that he may be reſtored to 

all things which he hath loſt by occation of the ſaid 

judgment, oc. * J. MM. 

Errors in fo Ihe plaintiff may aſſign for error, an error in fad, 

and law may be gr errors in law, F. N. B. 20. e. On error in fat 

N aſſigned, plaintiff may conclude with an averment, 

for defendant may put in iſſue if he pleaſes. 1 Bur. 

410. But he cannot aſþgn both; for this will be 

double. 1 Sid. 147. 1 Lev. 105. 76. If error i 

fact and in law be aſſigned, as that the defendant ws 

an infant at the time of the promiſes being made, aud 

If both, may de- alſo appeared by attorney, the defendant may demur 

mor. ſpecially, and judgment will be affirmed.” Burdett u. 

I heatley, 2 Ld. Raym. 883. Where errors in fat 

are aligned, you muſt inſiſt upon them only, and can- 

not take any advantage, or have any iflue joined upon 
errors in law, | | 

Upon illue taken of error in fact, you may proceed 
to trial as in other common caſes, and if found for 
the plaintiff on trial, he muſt move to put the cauſe 


2 Although ſpecial errors ate affigned, yet if they are all ettets in 
law, you n uſt coaclude with the general errors, 
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in the paper for argument, and then, on producing 
the poſlea, the court will give judgment of reverſal, In 
this caſe the defendant may carry the cauſe to trial 


without proviſo. 


ERROR. 


And hereupon afterwards, to wit, og 


next after 


in the 


Joinder in nulla 
year of the <! erratum, 
reign of our ſaid lord the king, the ſaid 4. by his ſaid 

attorney, freely comes here into court, and ſays, that 

there is no error either in the record and proceedings 

aforeſaid, or in giving the judgment aforeſaid ; and he Nees not be 
prays that the ſaid court of our ſaid lord the king, now fined by coun- 


here, may proceed to examine, as well the record and © 


proceedings aforeſaid, as the matters aforeſaid above 
for error aſſigned: and that the judgment aforeſaid, in 
form aforeſaid given, may be in all things affirmed: 
But becauſe the court of the ſaid lord the king, now 
here, is not yet adviſed what judgment to give of and 
concerning the premiſes, a day is therefore given to 
the parties aforcſaid to come before the ſaid lord the 
whereſoever, Cc. to hear the judg- 
ment aforeſaid, for that the court of the ſaid lord the 


king on 


king, now here, is not yet adviled thereof, &c. 


Which ſaid writ of certiorari ſo prayed and granted, 
follows in theſe words, to wit: George (here ſet forth 
the writ of certiorari verbatim. Mansfield and May); 
then ſay, Which ſaid chief juſtice of the b=nch afore- 
ſaid, returned and certified unto the ſaid lord the king, 
that by virtue of the ſaid writ, he had ſearched the te- 
cords, and other remembrance rolls of the warrants of 
attorney for the ſaid county of Middleſex in his cuſ- 


tody, filed ot record of 


year of the reign of the ſaid lord the king, and that 
there is an original writ iliucd againft the (aid C. D. 
at the ſuit of the ſaid A. B. in the plea atorcſaid, in 
bis cuſtody filed of record, which fad writ he the ſaid 
chief juſtice thereby certified to the ſaid lord the King; 
as appeared by the ſchedule thereunto annexed, which 
laid ſchedule ſo annexed to the ſaid writ of certiorart, 


term, in the 


follows in theſe. words, to wit (here ſet forth the tche- 


dule verbatim); which ſaid writ of certiorari, together 


with the return thereof, among the records of 
term aforeſaid is filed; and hereupon afterwards, to 


wit, on 


next after 


in the 


year of the reign of the ſaid lord the 


king, the ſaid A. by his attorney aforeſaid, treely 


(mes 
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comes here into court, and ſays, that there is no ertor, 
either in the record and proceedings afurefaid, or in 
giving the judgment aforeſaid ; and he prays that the 
court of the ſaid lord the king, now here, may pro- 
ceed to examine, as well the record and proceeding 
aforeſaid, as the matters aforeſaid for error afſgned, 
and that the judgment aforeſaid, in form aforeſaid 
given, may be in all things affirmed ; but becauſe the 
court of the ſaid lord the king, now here, is not yet 
adviſed what judgment to give of and upon the pie. 
miſes aforeſaid, a day is given therefore to the partic 
aforeſaid, to come before the faid lord the king 
on * to hear the judgment aforeſaid, for 
that the ſaid court of the ſaid lord the king, now here, 
is not yet adviſed thereof, Wc. 

As before, to the end of the certiorari. Mangfild 
and Yay: Which ſaid chief juſtice of the bench atore. 
ſaid returned, and certified unto our ſaid lord the 
king, that by virtue of the ſaid writ of certiorari, he 
had ſearched the records and other remembrance rolls 
of the warrants of attorney for the county of Middle 
ſex, in his cuſtody, filed of record of rerm, 
in the year of the reign of the ſaid lord the 
king, and that there was a warrant of attorney to 
warrant the ſaid F. D. to be attorney for the aid 
A. B. againſt the ſaid C. D. in the plea aforeſaid, in 
his cuſtody, filed of record of the term aforeſaid ; the 
tenor of which ſaid warrant of attorney, as fully as 
the ſame remained in his cuſtody filed of record, he 
the ſaid chief juſtice thereby certified to the ſaid lord 
the king, as appeared by the ſchedule thereunto an- 
nexed, as the ſaid chief juſtice was in the ſaid writ of 
certiorari commanded : which ſaid ſchedule, ſo an- 
nexed to the ſaid writ of certiorari, follows in theſe 
words, to wit (the rolls of attornies, &c.), here copy 
the ſchedule; then ſay, which ſaid writ of certiorari, 
together wirh the return thereof, among the records, 

of term aforeſaid is filed. And here- 
upon (as in the former). 


Entry of affirm. At which day, before the lord the king at Wh 


ance of the judgę- 


minſter, came the parties aforeſaid by their aitornies 
aforeſaid : Whereupon, as well the record and pro- 
ceedings aforeſaid, and the judgment given in form 
aſoreſaid, as the matters aforeſaid by the ſaid C. abo 


for error affigned, being ſeen and fully — 
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the court of the ſaid lord the king, now here, and ma- 
ture deliberation had thereupon: it appears to the 
court of the ſaid lord the king, now here, that there is 
no error either in the record and proceedings aforeſaid, 
or in the giving of the judgment aforeſaid: There- 
fore it is conſidered by the ſaid court of the ſaid 
lord the king, before the king himſelf, that the judg- 
ment aforeſaid, given in form aforeſaid, be in all things 
affirmed, and do ſtand in its full ftrength and effect 
(the faid cauſes above for error alledged in anywiſe 
notwithſtanding): And it is further conſidered, that 
the ſaid A. recover againſt the ſaid C. 14]. adjudged to 
him at his requeſt, by the court of the lord the king, 
now here, according to the form of the ſtatute in ſuch 
caſe made and provided, for his damages, coſts, and 
charges, which he hath ſuſtained by reaſon of the delay 
of the execution of the judgment aforeſaid, and by the 
proſecution. of the ſaid writ of error, and that he may 
have execution thereof, &c. 

Though a tranſcript of the record is only removed 
into the X. B. on a writ of error from the C. P. the 
King's Bench award the execution. Vicars v. Hayden, 
Cowp. Rep. 843. 

At which day, before the ſaid lord the king at 
W:/tminſter, come the parties aforeſaid, by their attor- 
nies aforeſaid, whereupon as well the record and pro- 
ceedings aforeſaid, and the judgment aforeſaid, in form 
aforeſaid given, as the matter aforeſaid, by the ſaid C. 
for error aſſigned, being ſeen and fully underſtood by 
the court of the ſaid lord the king, now here, and 
mature deliberation had thereupon; for that it appears 
to the court of the ſaid lord the king, now here, that in 
the record and proceedings aforeſaid, and alſo in giv- 
ing the judgment aforelaid, there is manifeſt errer : 
Therefore it is conſidered, that the judgment aforeſaid, 
for the error aforeſaid, and other errors in the record 
and proceedings, be reverſed, annulled, and altogether 
held for nothing; and that the ſaid C. be reſtored to 
all things which he hath loſt by occaſion of the judg- 
ment aforeſaid, c. 

Afterwards, to wit, on next after 

in this ſame term, beſore the lord the king 
at W:/min/ter, comes the ſaid A. B. by bis attorney 
aforeſaid, and ſays, that execution of the judgment 
fforeſaid {till remains to be made unto him: Therefore 


ke prays the writ of the lord the king to be directed to 
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Scire feci, 


ERROR. 


the ſheriff of the county of Midaleſex aforeſaid, that 
he cauſe to be made known to the ſaid C. D. to be 
before the ſaid lord the king whereſoever 
c. to thew if any thing he has or knows to ſay * 
himſelf, why the ſaid A. B. ought not to have exccu- 
tion of his damages, coſts, and charges aforeſaid, ac. 
cording to the form and effect of the judgment afore. 
ſaid; and it is granted to him, &c.: Therefore the 
eriff is commanded, that by good and lawful men of 
his bailiwick, he make known to the ſaid C. D. that 
he be before the lord the king (the return of the ſci, 
facias quare, &c.) whereſoever, &c. to ſhew in form 
aforeſaid, it, Sc. and further, Sc. the ſame day is 
given to the ſaid A. B. &c. at which day the ſaid A, B. 
by his attorney aforeſaid, comes before the lord the 
king at I/e/rmin/ter, and offers himſelf againſt the fad 
C. D. in the plea aforeſaid, and the ſheriff (to wit) 
eſq. and eſq. 

ſheriff of the ſaid county of ZZiddleſex, returns that by 
virtue of the ſajd writ to him anectcd, by 7. 7/7, and 
J. P. good, Sc. he has given notice to the {aid C. D. 
to appear, c. to ſhew as by that writ he was te- 
quired; and the ſaid C. D. being ſolemnly called, doth 
not come, but makes default; and hercupon the ſaid 
A. B. ſays, that the ſaid C D hath afligned no error 
or errors in the record and proceedings aforeſaid, or in 
giving the judgment aforeſaid ; therefore a day is given 
to the parties aforeſaid, to come before the lord the 
king, on „ that is to ſay, for the ſaid 
C. D. to aſſign error or errors in the record and pro- 
ceedings aforeſaid, or in giving the judgment aforeſaid, 


Phaintiff in er-or At which day, before the ſaid lord the king at - 
makes default. ninſler, comes the ſaid A. B. by his attorney afore- 


ſaid : and the faid C. D. being ſolemnly called doth not 
come, but again makes default, nor has he farther 
proſecuted the ſaid writ of error againſt the ſaid A. B.: 


judgment Gene? Therefore it is conſidered, that the ſaid A. B recover 


dy of againſt the ſaid C. D. as well his damages aforeſaid, as 
17 


alſo 171. adjudged to him by the court of the ſaid lord 
the king, now here, according to the form of the ita- 
tute in ſuch caſe made and provided, fur his damages, 
coſts, and charges, which he has ſuſtained by occaſion 
of the delay of execution of the judgment aforeſaid, by 
means of the protecution of the {.id writ of error, ant 
that the (aid AJ. B. have execution thereof, Cc. 
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Ex Ro. 


In the Excheguer- chamber, theſe entries are all made 


by Mr, Poole. 


The writ of execution on theſe judgments muſt be 
iſſued in the county where the original venue was laid, 
and if in any other county, a teſatum is to iflue, and 


to ground it, the firſt writ 


wards be returned. 
' George the third, Cc. to 
the ſheriff of Miduſbſex, 
reeting ;* We command 
- you, that of the goods and 


4 chattels in your bailiwick 


of C. D. you cauſe to be 
made 561. which A. B. 
latel/ in our court before 
os at Weſtminſter, by bill 
without our writ, and by 
the judgment of the ſame 
court, recovered 27:inft 
the" ſaid C. D. fir his 
damages, which he had 
ſuſtained, as wel! by rea- 
ln ef ihe not performing 


muſt iſſue, and may after- 


A ca. ſa. for ditto, 

George the third, Ec. to 
the ſheriff of Middleſex, 
greeting: We command 
you, that you take C. D. 
if he ſhall be found in your 
bail:wick, and him lafely 
keep, fo that you may 
have his body before us at 
I/t:in}ter, on 
next aitcr to 
ſatisfy A. B. rcol. for his 
damages which he hath 


ſuſtained ; as well by rea- 


jon of ine not perſorming 


* 


certain promites and undertakings made by the ſaid C. 
to the ſaid A. as for his coſts and charges by him 
abodt his ſuit in that behalf expended, whereof the 
lad C. is convicted, as appears to us ot record; and 
aſo, I. which ta the ſaid A. in our court of Exchee 
quer amber at 1/73 p:in/ier, before our juilices of the 
bench, and the barons of our Lachegner of the degree 
ofithe coif thers, according to the form of the ſtatute 
lately made and provided, were adjudged for his da- 


mages, coſts, and charges, which he had by reaſon of. 
7 ; . . - - 9 © 
the, delay of the execution oi the judgment aforefaid 


* 


dy the pretence of the proſecution of our writ of errgr 
brought in the premiſes by the ſaid C. again't the taid 
A the (aid judgment being taere in all things afirmed, 


of which the ſaid C. is alſo convicted; as by the: 


cord 


and proceedings of our faid juſtices and barons by them 
had in the premiſes, and by them remitted into, and 
now remaining in our ſaid court before us at - 
min/ler, alſo appears to us of record: 


Ang have you the ſaid 
monies before us at Ve- 
min/ier, on next 

after 


And have there then 
this writ. Witneſs, Oe. 
DManifild and May. 
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ERROR. 


after to render to the ſaid A. for his damagei 
aforeſaid ; and have there then this writ. Witneſs, C. 
Mansfield and Wy, 


If it is on a n for not aſſigning errors, then 
go to the end of the firſt recovery and ſay, © And 
alſo x11. adjudged to the ſaid A. in our ſaid court of 
Ercheguer- chamber, by our juſtices of our court of 
Common Bench, and our barons of our Exchequer of the 
degree of the coif, according to the form of the ſtatute 
in ſuch caſe made and _—_ » for his damages, coſts, 
and charges, which he hath ſuſtained by reaſon of the 
delay of the execution of the judgment aforeſaid, on 
pretext of proſecuting our writ for correcting of error, 
brought in the premiſes, becauſe the ſaid C. did not 
proſecute the ſaid writ with effect, of which the ſaid 
C. is alſo convicted, as by the record and proceedings 
of our ſaid juſtices and barons by them had in the 
premiſes, and by them remitted to and remaining in 
our ſaid court before us at Meſtminſter, alſo appeatt to 
us of record, And have you there then this writ, 


Witneſs, &c. 
If it is from the Common Pleas in the King's Bench, 


for not aſſigning errors, then as follows: 


Fi. fa. in Caſe. 

George the third, &c. to 
the ſheriff of Middleſex, 
greeting : We command 
— that you cauſe to be 

vied of the goods and 
chattels of C. D. late of; 
&c. yeoman, in your baili- 
wick, 200l. which A. B. 
lately in our court before 
Sir James Eyre, knt. and 
his brethren, then juſtices 
of our court of Common 
Bench, recovered againſt 
the ſaid C. for his dainages 
which he had by means of 
the not perſorming cer- 
tain promiſes and under- 
takings lately made by the 


ſaid C. to the ſaid A. at 


V zliminſter in your coun- 
ty, 


Ca. ſa. in Caſe. 

George, &c. to the ſhe- 
ing: We command you, 
that you take C. D. lat 
of, &c. yeoman, if he be 
found in your bailiwick, 
and ſafely keep him, (0 
that you have his body 
before us at He/tminfir, 
on wahereſo 
ever we ſhall then be in 
England, to ſausfy A. B. 
bool. for his damages 
which the ſaid A. B. latte 
ly in our court, before 
Sir James Eyre, knt. and 
his brethren, then his 
Majeſty's juſtices of the 


bench at Wiftminſler, te- 
covered againſt the * 
or 


ERROR. 


ty, whereof the ſaid C. is for his damages which he 
convicted, ſuſtained by reaſon of the 
not performing certain 
promiſes and undertak- 
ings, made by the ſaid C. 
to the ſaid A. at Ne- 
minſler in your county, 
whereof the ſaid C. is con- 
. victed, 

as by the inſpection of the record and proceedings 
thereof, which we lately cauſed to come into our 
court before us at Meſtminſter, for certain cauſes of 
error, and now there remaining, it appears to us of 
record: And alſo 111. which were awarded to the faid 
A. in our court before us at Je/tminfler, according to 
the form of the ſtatute in ſuch caſe made and provided, 
for his damages, coſts, and charges, which he had 
ſuſtained by occaſion of the delay of execution of the 
ſaid judgment, on pretext of proſecuting the ſaid writ 
for correcting errors brought by the ſaid C. againſt the 
ſaid A. of and upon the premiſes aforeſaid, becauſe the ſaid 
C. did not proſecute the ſaid writ with effect, whereof 

the ſaid C. is convicted, as appears to us of record: 
And have you the ſaid And have you there 


money before us, on this writ. Witneſs, &c. 

* whereſoever we Mansfield and Way. 
all then be in England. 

to render to the ſaid A. for (To de ſealed only.) 


his damages, coſts, and charges aforeſaid, and this writ. 


Witneſs, Zloyd lord Kenyon, & c. Mansfield and May. 


Fi. fa. in Debt upon Af- Ca. fa. in Debt upon Af- 
rmance in the King's firmance in the King's 
Bench, from C. P. Bench, ſrom C. P. 
| George the thitd, c. to George, &c. to the ſhe- 
the ſheriff of Midaleſex, riff of Middleſex, greet- 
greeting: We command ing: We command you, 
you, that you cauſe to be that you take C. D. late 
made and levied of the of J/eftminſler in your 
oods and chattels in your county, yeoman, if he 


liwick of C. D. late of be found in your baili- 
eſtminſtet in your coun- wick, and him ſafely 
ty, yeoman, as well a cer- keep, ſo that you have his 
tain debt of 401, which body before us on the mor- 
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A. B. lately in our court, 
before Sir James Eyre, 
knight, and nis brethren, 
our juſtices of the bench 
at M eſiminſter, recovered 
againſt the ſaid C. as alſo 
10l. for his damages which 
he ſuſtained by reaſon of 
the detaining the ſaid debt, 


row of All Souls, where. 
ſoever we ſhall then be in 
England, to ſatisfy A. B. 
as well a certain debt of 
281. which the ſaid A. B. 
lately in our court, before 
Sir James Eyre, knt. and 
his brethren, our juſtices 


of the bench, at Weſtmin- 
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er, recovered againſt the 
ſaid C. as alſo 161. which, 
in our ſaid court of the 
bench, were adjudged to 
the ſaid A. B. for his da- 
mages which he ſuſtained 
by occaſion of the detain- 

: | | ing the ſaid debt, 
Kcturnto be as whereof the ſaid C. was convicted, as by the record 
— and proceedings thereof which we lately cauſed to 
if by original, come into our court before us, for certain cauſes of 
then on gane. error, now there remaining, appears to us of record: 
— 1 And alſo 1.41. which were adjudged to the ſaid A. in 
if by bill or at- Our ſaid court before us at Meſiminſter, according to 
— then the form of the ſtatute in ſuch caſe made and provided, 
en 4 dex eertain. for his damages, coſts, and charges, which he had by 
occaſion of the delay of the execution of the judgment 
aforeſaid, by the pretenceof the proſecution of our writ 
of error brought by the ſaid C. againſt the ſaid A, of 
and upon the premiſes aforeſaid, upon which ſaid writ 
of error, the judgment aforeſaid, againſt the aid C. 
being in our faid court before us, in all things affirm- 
ed, whereof the ſaid C. is alſo convicted, as appears to 

us likewiſe of record: 

And have you the ſaid And have you there 
monies before us on this writ. Witneſs, E. 
whereſoever we ſhall then. be in England, to 
render to the ſaid A. for his debt and damages, colts 
and charges aforeſaid, and alſo this writ. Witneſs, &c 
; Mansfield and Way. 

If you want a teſlatum, ſee title Execution. 
Writof reflitu=="="»_-George, &c. to the ſheriff of M. greeting: Wheres 
CRT A. S. lately, that is to ſay, in Trinity term, in the 
a judgment 5th year of our reign, in our court, before Sir Jana 
given in the yre, knt. and his companions, then our juſtices, #t 


©, F. and fie fa. Ig minſter, by our writ, and by the con ideration o 
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ERROR. 


our ſaid court, recovered againſt J. O. late of, &c. 
1ool. which in our ſaid court of the bench were 
awarded to the ſaid A. for her damages which ſhe 
had been put unto about her ſuit in that behalf, 
whereof he is convicted, as by the record and 
proceedings thereof which we lately cauſed to be 
brought into our court before us, for certain cauſes of 
error, appears to us of record. And whereas we, by 
reaſon of divers errors in the ſaid record and proceed- 
ings, and alſo in giving the ſaid judgment, have reverſed 
and totally annulled the ſame : It is therefore conſiders 
ed and adjudged in our ſaid court before us, that the 
faid J. be reſtored to all things he hath loſt by occaſion 
of the ſaid judgment: And for that the ſaid A. ſued out 
execution upon the ſaid judgment, and he the ſaid J. 
was thereupon taken in execution for the ſame, and 
detained in priſon until payment was made to the ſaid 
A. of the ſaid xool. Therefore we command you 

Fi. fa. Ca. fa. 
that of the goods and that you take the ſaid 4. 
chattels of the ſaid A. in if ſhe ſhall be found in 
your bailiwick you cauſe your bailiwick, ſo that you 
to be made and levied the may have her body before 
ſaid 100l. and have you us, on where- 
that money before us, on ſoever, &c. to ſatisfy to 

whereſoever the ſaid J. O. for the ſaid 

Fe. to reſtore to the ſaid 1001. | 
J. the ſaid 100]. ſo adjudged to him, by our ſaid court, 
before us, upon the reverſal of the ſaid judgment; and 
have there this writ. Witneſs, Cc. | 

Where the money appears upon the record to be 
levied and paid to the party, the defendant ſhall have 
feſtitution without a ſci. fa. Salk. 588. 

If judgment is reverſed, the party ſhall be reſtored 
to all that he has loſt, and @ writ of re/titution ſhall be 
awarded, 2 Cro. 698. Vide 4 Mad. 161. as to the 
value fold for. | 

If the money is levied and not paid, a writ of reſti- 
tution ſhall not go againſt the ſheriff without a ſci. fa. 
Salk, 588. | | 


Error quod corum vobis reſident”. 


If a judgment is given in this court, and it be erro- 
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and ca, (a, ſor 
money paid, 


Qu, Tf this muſt 
not be moved 
for, or a ſci. fa, 
iſſued de fore it 
can be ſued out ? 


Return to be as 
the original pro» 
ceedings are, 


Reſtitutiony 


Lies for ;rror in 


neous in matter of fact, and not in law, this writ may fac 
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be brought returnable here to reverſe it; for error in 
fact is not the error of the judges, and therefore the 
reverſing of a judgment given by them which is only 
erroneous in matter of fact, is not reverſing their 
own judgment: But it is otherwiſe in matter of 
law, for they cannot be thought to reverſe their own 
judgments, 
If an infant ap- If, for inſtance, an infant appear by attorney, and 
pear by hne judgment be given againſt him, he may have this writ 
this wit tore. to teverſe it: In this caſe, a præcipe is to be made for 
verſe the judg- the curſitor of the county where the venue is laid, and 
— when the ſame is ſealed, it muſt be allowed by the 
maſter in open court, and then the clerk of the rules 
will draw up a rule for that purpoſe, which being 
ſerved on the attorney for the original plaintiff, is a 
ſuper ſedeas to the execution, on the plaintiff in error 
putting in and juſtifying his bail within four days next! 
after ſuch allowance. | 
Rule for allow t is ordered, that the writ of error iſſued between the 
ance, parties in this cauſe be allowed : And upon the plaintiff in 
| error putting in and juſtifying his bail within four days 
next enſuing, that further proceedings be flaid on the 
Judgment in the original action, until the ſaid writ of 
error now depending between the parties be determined. 
By the Court. 
There needs no ſuperſedeas to this writ, as the rule 
ſtays the execution, although it is laid down in all the 
books the contrary, 
It is ſaid alfo, that this writ may be allowed in 
vacation by the maſter, but I think not. 
An infant ought to have a guardian appointed by 
the court to proſecute the writ, as in other caſes, be · 
fore aſſignment of errors; vide Cotes Entries, title 
Error; and he ſhould aflign them by guardian. 
Rule to HEN When the writ is returnable, apply to the maſter 
errors, for a rule to aſſign errors which he will give in this 
form: A. B. v. C. D. * Unleſs the plaintiff in error 
60 aſſigns errors within four days next after notice given 
& to him or his attorney, a nonpros may be ſigned; 
which take to the clerk of the rules to enter, pay 
1S. 10d. he will write the word entered upon it; ſerve 
copy on the attorney, The errors to be aſſigned mult 
he facts only ; proceed to trial as in common caſes, and 
the defendant in error may carry the cauſe down to 
trial without provi/e. N.8 
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N. B. There needs no ſcire facias in this caſe to 
compel plaintiff in error to aſſign errors, If the iſſue 
is found for the plaintiff in error, he muſt move to 
put the cauſe in the paper for argument, and then 
upon producing the pofea, the court will give judg- 
ment of reverſal. 

If error abates, or is diſcontinued, after the record 
itſelf is removed, there ſhall be a new writ gue coram 
vobit refidet. Yelv. 6. 1 Rol. 753. J. 40. 

If error be quaſhed for any fault but variance, 
error coram vobis lies. Str. 606. Cooper v. Ginger. 
Ld. Ray. 1403. 

Error coram vobis lies not after affirmance in the 
Exchequer-chamber. Str. 975. Burleigh v. Harris, 690. 
Contra 940. ; except upon a fine, Salk. 337. 

It muſt be entered upon the ſame roll with the firſt, 
that the court may ſee altogether, Cro. Eliz. 155. 281. 


Error in Parliament *, 


4 of error that is brought in parliament is 

made returnable immediately, or upon a proro- 
2 ad proximum parliamentum, becauſe that court, 

uring the ſeſſion of it, ſits continually, and has no 
vacation, and it is for the honor of that high court to 
be immediately attended, that they may do the ſpeedier 
juſtice, The proceedings there are very expeditious, 
there being no ſcire facias guare executionem non; but 
when the tranſcript is brought in, on a motion in the 
houſe by a peer, a day is appointed for the plaintiff in 
error to aſſign his errors, and after iſſue is joined on 
in nullo e erratum, upon another motion their lord- 
ſhips appoint a day for hearing the errors; at which 
day both parties muſt attend with their counſel, but 
neither party muſt have more than two. Sty. Pra. 

235. 

. Toe writ it made out by the curſitor of the county 
where the wenue is laid; pay him 6]. 3s. 6d. if no 
private ſeal, and the curſitor procures the warrant 
from the king: make a pracipe for it, take it to Mr. 


It hall not be allowed without the king's warrant, for which 50. is 
paid, and 41. for the writ. Cedb. 247. 
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When error 
abates, this writ 
may de ſued, 


How a writ of 
error in parlia · 
ment is made 
returnable. 


How to ſue is 


out, 


Parry's office, and he will allow it, pay 41. a copy of Allowance, 
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which ſerve on the attorney for plaintiff in the origins 
action. | 
If bail be re. If bail is required, it is to be put in before a judge 
_=_ how io of the King's Bench, apply to Mr. Parry for that pur. 
8 poſe, and give notice thereof; if the defendant in error 
is diſſatisfied, he may have a rule for better bail at Mr, 


Parry's; ſerve copy, the oppoſite attorney then gives 


notice of juſtification, apply to Mr. Parry to bring 


down the book, give affidavit of ſervice of notice to 


counſel to move to juſtify, draw up the rule for the al. 
lowance at Mr. Abbot's, the clerk of the rules, and 
ſerve copy. As ſoon as parliament fits, get a rule to 
tranſcribe at Mr. Parry's office, ſerve copy on the 
oppoſite attorney, it expires in eight days after ſervice; 
the defendant's attorney leaves the pleadings with the 
elerk of the errors to make up the tranſcript, who will 
ſend to plaintiff in error for the money ; when the 
tranſcript is examined, the chief juſtice of the Xing“ 
Bench conveys the roll with the tranſcript to the 
Houſe of Lords, (his fee is 41.) and leaving the tran- 
ſcript there, takes back the roll. 4 Int. 21. Dy. 375. 
1 Roll. 753. I. 20. 2 Cro. 341. Godb. 247. ; Mr. Parry 
attends the chief juſtice to the houſe. 
Serving the bail below with a writ on the recogni- 
zance, pending the writ of error, is a contempt and 
breach of privilege. Peer W. 685. | 
Wafte; Court of X. B. will oblige defendant to enter into a 
- Tulenot to commit waſte or deſtruction, pending the 
writ of error. Whareod v. Smart, 3 Burr. 1823. 
Court will not Motion for leave to take out execution, notwith- 
bo be taken out ſtandigg error in parliament was pending, on an affda- 
pending error in Vit, that after judgment recovered here, defendant re- 
parliament, on moved the record in the Exchequer-chamber, where 
the ground that judgment was affirmed, without argument or objection, 
error is brought I ini Tg 
for delay, becauſe Which was contended it was equivalent to a confeſſion 
there was no that there was no error, and that the writ of error was 
Eiche. brought for delay. Court,—The mere circumſtance 
che quer- 
chamber, and of the defendant not arguing the caſe in the Excheguer- 
Judgment affirm- chamber, is by no means concluſive; ſince in ſome of 
—_ the caſes that have been moſt litigated in the Houle of 
Loids, the parties have waived all argument in the 
Exchequer-chamber. Rule refuſed. Harriſon v. Grote, 
6 Term Rep. 400. . 
It ſeems on inquiry, that an agent in error may be 
employed to conduct the writ of error in rr 


ERROR. 


nal or the attorney may do all this himſelf; but the fees to 
the clerk in parliament, Henry Cooper, eſq. muſt be 
ge paid; his office is in Old Palace: yard, oppoſite Veſimin- 
ur. ler- Hall. 
ror No ſcire facias iſſues for the aſſignment of errors; No (ci. ſa. iſſues 
Ar, but on a motion made by a peer, a day is appointed nne at 
ves ſor the plaintiff to aſſign errors; he is allowed eight — 
ing days next after ſervice, If errors are not filed in the 
to parliament- office, the clerk of the parliament will get 
al- it zonproſſed, and make out a remittitur of the tranſ- 
and cript, which is filed in the King's Bench by the at- 
to torney. 
the If the plaintiff in error alledges diminution, and If plaintiff al- 
ce; prays a certiorari, the ſame is to be iſſued without any ledgesdiminu- 
the motion, and to be returned in ten days; which, if hs fo 
will not done, or good cauſe ſhewn to the houſe to the ten days. 
the contrary, the plaintiff will loſe the benefit of his writ. 
ng's 1 Salk, 267. 
the To obtain a hearing, the plaintiff in error muſt get Argument. 
an- a peer to move the houſe, that on aſſigning errors, the 
75. defendant may appear and make his defence. 
arry If the houſe be likely to get up ſoon, after aſſign- How to get a 
ment of errors, on pleading in nulle ef? erratum, the ſhort day ap- 
ni- clerk in parliament will get a peer to move the houſe inte. 
and to appoint a ſhort day for the hearing of the cauſe. 

The caſes muſt be drawn up and ſigned by counſel Cafes muſt be 
to 2 on each fide, which are afterwards printed, and two — — 
the hundred and fifty on each ſide are delivered at the par- ſel, —— 

liament- office, two days before the hearing at the 
ith- leaſt, ſome of which are given to the lords, as alſo the 
ida- judges; three hundred on each ſide are generally 
re- printed. The lords examine the errors with the aſſiſt- 
here ance of the judges, in all affairs of weight and nicety, 
ion, On the hearing, the lords either affirm or reverſe the 
hon judgment; on which the clerk of the parliament 
was draws a remittitur of the tranſcript of the record into 
ince the K. B. which is ſigned by counſel, and entered with 
uer- the affirmance or reverſal; and the court below award 
e of execution, &c, 
e of If judgment below be given for the plaintiff, and 
the deemed right, it need only be affirmed. East India 
rote, Company v. Todd, 1788. 

It the judgment of the court of B. R. be de med 
y be erroneous, it is ſufficient ſimply to reverſe it. Pugh 
4 v. Geeatitle, May 1787. 

0 
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New bail to be If, on 2 judgment in the Common Pleas, a writ of 
given in porlia= error be brought in the King's Bench, and bail put in 
_ thereon, and judgment affirmed, and afterwards 2 
| writ of error be brought in parliament, the party muſt 
give a new recognizance, for the firſt does not include 
coſts to be aſſeſſed in the Houſe of Lords. Salk. 97. 
Str. $27. Colebroote v. Diggs. Tal 
Colts, The Houſe of Lords give ſometimes very large, 
ſometimes very ſmall coſts in their diſcretion, accord. 
ing to the nature of the caſe, and the reaſonableneſs 
or unreaſonableneſs of litigating the judgment of the 
court below, and the practice is to give intereſt from 
the day of ſigning tbe judgment to the day of affirm. 
ing it there, computed according to the current, nt 


according to ſtrict legal, rate of intereſt. 4 Burr. 


1097. Bedily v. Bellamy. 
Only a tranſcript n a writ of error from the K. B. to the Houſe of 
Js ſent to Houſe Lords, only a tranſcript of the record is ſent up; and 
2 when remitted, the King's Bench award execution, 
Vicars v. Haydon, Cowp. Rep. 843. 
If judgment below was given for defendant upon 
demurrer, and the judgment be reverſed, whereupon a 
writ of inquiry becomes neceſſary in ſuch cafe, the 
lords cannot award the writ, but the record is remit- 
ted to X. B. for them to award the inquiry, and upon 
return thereot then to give final judgment. Jbid, 


Standing Orders of the Houle. 


6 Ordered, That the plaintiffs in all writs of error 
— par- after the records be brought in, ſnall ſpeedily repair to 


the clerk of the parliament, and proſecute their writs 
of error, and ſatisfy the officers of this houſe their fees 
Eerors to be a\- juſtly due, and ſhall aſſign errors within eight days after 
_ = — , the bringing in ſuch writs with the records; and it the 
and remittitur, Plaintiffs make default ſo to do, then the ſaid clerk, if 
the defendant in ſuch writs require it, ſhall record that 
the plaintiff hath not proſecuted his writ of error, and 
that the houſe doth therefore award that ſuch plaintiff 
ſhall loſe his writ of error, and the defendant ſhall go 


If 4'minuti'on 


alleged and cer - any writof error the plaintiff ſhall allege diminution, and 
pray a certiorari, the clerk ſhall enter an award the 

accordingly; and the plaintiff may, befere in nu/lo ef 
erratum pleaded, ſuc forth the writ of certiorars in ot- 


£ aary 


A 


Gorari prayed, 


without day, and that the record be remitted; and it in 


for th 


tiorar 1 
pleade 
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Veneri 


counſ. 
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Jinary courſe, without ſpecial petition or motion to this 
houſe for the ſame; and if he ſhall not proſecute ſuch 
writ, and procure it to be returned within ten days next 
after his plea diminution put into this houſe, then, unleſs 
he ſhall ſhew good cauſe for the enlarging the time 
for the return of ſuch writ, he ſhall Joſe the benefit of 
the ſame; and the defendant may proceed, as if no ſuch 
writ ot certiorari were awarded. Ordo dom. procer, die 
Veneris, 1 3th Decemb. 166r. 

That no perſon preſume to deliver any printed caſes 
to any lord, unleſs ſigned by one or more of the coun- 
ſel who attended the hearing of the cauſe in the courts 
below, or ſhall be of counſel at the hearing in this 
houſe, Ordo dom. procer. die Martis, 19 April 1698. 

It is ordered, | hat when a day ſhall be appointed 
for the hearing of any cauſe, appeal, or writ of error, 
the lame ſhall not be altered but upon petition; and 
that no petition ſhall in ſuch caſe be received, unleſs 
two days notice be given to the adverſe party, of which 
notice oath ſhall be made at the bar of this houſe. 
Ordo dom. procer. die Mercur. 22 Decemb. 1703. 

Th.t when diminution ſhail be alledged, and a cer- 
tiorari prayed and awarded before in nullo eff erratum 
pleadev, the clerk ſhall, upon requeſt, give a certifi- 
cate that diminution is ſo alledged, and a certiorari 
prayed and awarded thereupon, Ordo dom. procer. die 
Veneris, 21 Feb. 1717. 

That at the hearing of cauſes, one of the counſel 
for the appellants ſhall open the cauſe, then the evi- 
dence on their fide ſhall be read, which done, the other 
counſel for the appellants may make obſervations on 
the evidence; then one of the couuſel for the reſpond- 
ents ſhall be heard, and the evidence on their fide 
read, after which the other counſel for the reſpondents 
ſhall be heard, and one counſel only for the appel- 
lants to reply. Ordo dom. procer. die Sabbat. 2 Mart. 
1727. e 

That in all caſes of appeals and writs of error, they 
continue and are to be proceeded on in ftatu quo, as 
they ſtood at the diſſolution of the laft parhament. 
Die Martis, 18 Mar. 1678-9. So by prorogation, 
2 Lev. 93.; Contra Carth. 237. 

Ordered, That in all caſes on appeal, or writs of 
Frror appointed to be heard, the appellants and re- 
pondents, the plaintiffs and defendants, or their re- 

12 ſpective 
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Certicrari to go 
withcut motion, 
and be returned 
inten days, 


or loſe benefit 
thereof, and dee 
fendant to pro- 
ceed av if none 
awarded, 


No caſes to be 
delivered unleſs 
ſigned by coun- 
ſel. 


No putting off 2 
day of hearing, 
without notice 
of two days, and 
cath thereof. 


Certificates ts 
be given of 
certiorari's being 
awarded con- 
cerning writs of 
error. 


How counſel arg 
to preceed. 


Error doth not 
determine by 
d1fjoiutivn of 
pProregations 


I Raym, 383. 


Printed caſes 
to be delivered. 
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Appeals to be 
heard in courſe 
as they ſtand 
appointed. 


Aſſignment of 
Errors. 


day of 


ERROR. 


ſpective agents or (olicitors, do deliver to the clerk 
the parliament, or clerk aſſiſtant, to be diſtributed 9 


the lords of this houſe, the printed caſes upon us 
appeals or writs of error at leaſt two days beſon 
hearing; and that no other or different caſes in a 
ſuch cauſes, be at any time afterwards printed or de. 
livered. 18th Dec. 1724. 

All appeals, not determined in the ſame ſeſſion, ſhil 
be heard and determined in the beginning of the nex 
ſeſſion, in the ſame order as they ſhall ſtand to be 
heard at the end of this or any other ſeſſion, withou 


any new application to the houſe to appoint a day for 


hearing ſame: And that ſuch of the ſaid appeals x 
ſhall ſtand firſt to be heard at the end of this or ay 
other ſeſſion, ſhall ſtand to be heard on the fit 
Monday after the firſt day of the next ſeſſion or mee. 
ing of parliament, the 2d upon the Wedneſday, the 
3d upon the Friday following, and from thence the re 
in courſe upon every Monday, Wedneſday, and Fridg, 


until they ſhall be heard and determined. 5th Anm 


1734. 
N That on the days cauſes are appointed tobe 
heard, the cauſe be the firſt buſineſs proceeded on 
after prayers, and no other buſineſs to intervene. 28th 
June 1715. | 
Afterwards, that is to ſay, on the | 
in the 36th year of the reign of 
our ſovereign lord George the third, king of Great 
Britain, &c. before the king himſelf in parliament, 
the ſaid A. by J. X. his attorney, comes and fays, 
that in the record and proceſs aforeſaid, and alſo in 
giving the judgment aforeſaid, there is manifeſt era 
in this, to wit, as in other aſſignments exactly. To 


be engroſled on treble penny parchment, and delivered 


A teſt. fi. fa, in 
Tait on a Judge 
ment affirmed in 
tarhement. 


to the clerk in parliament, ſigned by counſel. 
George the third, c. To the ſheriff of Miduliſa, 
greeting: Whereas we lately commanded our ſherif 
of London, that they ſhould cauſe to be made and 
levied of the goods and chattels of C, D. Jate df 
eſq. ; the ſum of J. which 4.5 
eſq. lately in our court before us at Veſiminſſer, l 
our writ, and by the judgment of the ſame court, le- 
covered againſt the ſaid C. D. for his damages Which 
he had ſuſtained, as well by reaſon of the not peil 
forming certain promiſes and undertakings made 


the | 
char, 
whe! 
us o 


liame 
made 
colts, 
celay 
mean 
ſaid j 
all th 
victec 
ceedi! 
into < 
us on 
ſhoul! 
min/it 
A. B. 
And « 
us, th 
in thi 
levied 
it is ft 
the be 
ſuicie 
of you 
Charge 
of the 
bailiw 


monie: 
render 
charge 


Witne 


jeign, 
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the ſaid C. D. to the ſaid A. B. as for his coſts and 
charges by him about his ſuit in that behalf expended, 
whereof the ſaid C. D. was convicted, as appeared to 


clerk g 
Uuted to 
on ſuch 


before us of record in our ſaid court before us, and alſo 
in an J. which to the ſaid A. B. in our court of par- 
| or d WF liament, according to the form of the ſtatute lately 


made and provided, were adjudged for his damages, 
n, ſhal coſts, and charges, which he had by reaſon of the 
he nen delay of the execution of the judgment aforeſaid, by 
| to be means of the proſecution of our ſaid writ of error, the 
without WA {2id judgment being in our ſaid court of parliament in 
day r all things affirmed : whereof the ſaid C. D. is con- 
xeals x; victed, as by the inſpection of the record and pro- 
or ar; i ceedings thereof from our ſaid court of parliament 
he füt tinto our court before us remitted, appears likewiſe to 
meet. us on record, and that our ſaid ſheriffs of London 
ay, te ſhould have the aforeſaid monies before us at Meſt- 
the ret miner at a certain day now paſt, to render to the laid 
Frii A B. for his damages, coſts, and charges aforeſaid : 
h And our ſaid ſheriff's of London at that day returned to 
| us, that the ſaid C, D. had not any goods or chattels 
d tobe in their bailiwick, whereof they could cauſe to be 
Jed n levied the ſaid damages, or any part thereof; whereas 
. it is ſufficiently teſtified in our ſaid court before us, on 

the behalf of the ſaid A. B. that the ſaid C. D. hath 

ſufficient goods and chattels in your bailiwick, where- 
eign aof you can cauſe to be levied the damages, coſts, and 
* Grut charges aforeſaid : Therefore we command you, that 
ament, of the goods and chatte!s of the ſaid C. D. in your 
d fays, i bailiwick, you cauſe to be levied the aforeſaid ſums of 
alſo in J. and l. and that you have the ſaid 
t error monies before us, on whereſoever, c. to 
„ To WW ender to the ſaid A. B. for his damages, coſts, and 


livered charges aforeſaid ; and have you there alſo this writ. 
Witneſs Lloyd lord Kenyon, at Meſtminſter, the 

dlejer, day of in the 36th year of our 

pr feign. Mansfield and Way, 

le an 

ate dl : 

4.8, When the Writ of Error abates. 

er, 0 f : 8 

N by In a writ of error, if the plaintiff in error dies, the If plaintiff dies. 

which il brit ſhall abate ; ſo if there are ſeveral plaintiffs, and 

t pel⸗ one dies, the writ ſhall abate, 11 Co. 1 35. 1 Vent. 

ide by 34.; becauſe the writ of error is to ſet perſons in ſlatu 


quo 


the 
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If defendant, 


Diſcontinuance, 


Marriage. 


Ven. fac. de 
novo. 


If judgment on 
gdemurter te- 
verſed, B. R. to 
award inquiry. 


facias againſt the executors to hear errors; and then, 
and not before, may proceed to reverſe the judgment, 


fendant plead, he may have a new writ of error; bit, 


| Raym. 9» 10. Carth. 319. 


ERROR. 


gue before the erroneous judgment given below, ang 
this either before or after errors aſſigned. Sal. 210 
But if any of the defendants in error die, yet al 
things ſhall proceed, becauſe the benefit of ſuch judy, 
ment goes to the ſurvivor, and he is only to defend, 
Bridg. 78. Yelv. 208. Sid 419. Vent. 34. 114 
Ray. 244. But the plaintiff in error muſt iſſue a — 


1 Vent. 34. 2 Bull. 231. Show. 186. 
If he that brings error diſcontinues before the de. 


if he diſcontinue his writ after the defendant hath 
pleaded in nullo eft erratum to it, he cannot have: 
new writ; for then the defendant hath joined iflu 
upon the writ brought; but, before plea, he may, fo 
the bringing of the new writ is but the abatement d 
the former, and no wiſe prejudicial to the defendant, 

If error abates by the death of the chief juſtice, a 
of the parties, the ſecond writ ſhall be a ſuperſede, 
3 Keb. 466. It is ſaid leave will be given to tak 
out execution if the chief juſtice dies. 1 Barn. 11g 
140- 

The plaintiff in error married, whereby her wii 
abated z court gave defendant leave to take out ex 
ecution without time to bring error coram vobis, Str 
1015. Tenkins v. Bates. Ibid. 880. 

If errors are aſſigned before defendant's death, the 
executor muſt proceed as if defendant was living, til 
judgment is affirmed, and then revive by ſcire fac; 
but cannot take out execution pending the writ d 
error. Barnes 347, Fright v. Treweeke. 

A court of error may award a venire facias di ni 
Dovgl. 722. Grant v. Aſtle. 

It judgment below was given for defendant, upot 
demurrer, and the judgment be reverſed, whereupdt 
a writ of inquiry becomes neceflary; in ſuch caſe, # 
the lords cannot award ſuch writ, the record is te- 
mitted to B. R. for them to award the inquiry, 2 
upon return thereof, then to give final judgment, £4 


r ſedin. 


0 take 


1. 130 


er writ 
ut er- 
1 


th, the 
ng, tl 
fac; 
writ d 


Exon, 
Of Cofts in Error. 


By8&g W. 3. c. 11. If verdi& for the defend- 


ant, and it is affirmed on error brought, the deſend- 
ant ſhall have coſts. | 

But on reverſal of a judgment, no coſts are allow- 
ed, becauſe it would be hard that any perſon ſhould 
pay the coſts occaſioned by error in the judgment of 
the court below. Str. 617. 2 Mod. 314. 

By 3 H. 7. c. 10. If tenant defendant, or other 
bound by judgment, ſue out a writ of error in delay 
of execution, and diſcontinue, be nonſuited or have 
judgment affirmed, he ſhall pay colts and damages 
at the diſcretion of the juſtices. 

Error of a judgment on the ſtatute of uſury, on 
affirmance, it was held, that though no coſts were 
given in the original action, yet the court declared 
that the defendant'in error was entitled to the coſts by 
the expreſs words of 3 H. 7. c. 10. Str. 1084. Fer- 
guſon v. Rawlinſon qui tam, Cro. Elix. bog, I Vent. 


If error be quaſhed for variance or other defect, 
coſts are given by ſtat. 4 & 5 Ann. c. 16. Str. 606. 

By ſtat. 13 Car. 2. c. 2. If error be brought of a 
judgment after verdict, and the judgment be affirmed, 
the defendant in error ſhall have double coſts. 

If an executor brings error upon a judgment 
againſt his teſtator, and after afirmance moves to 


| pay principal, intereſt, and coſts, he ſhall not pay colts 


in error. Str. 1072. Rep. temp. Hardi. 367. 1 Vent. 
166. t Mod. 77. But if after a deva/tavit he brings 
error, he ſhall pay coſts on affimance. Str. 977. Cax- 
well v. Norman. 

On error on a bond given in India, B. R. will di- 
rect the damages to be computed, by adding to the 
colts India intereſt (9 per cent.) till ſigning the judg- 
ment, and legal intereſt (5 per cent.) from that time, 
on the accumulated ſum aſcertained by the judgment. 
2 Burr. 1094. Bodily v. Bellamy, 

An avowant is not a plaintiff within 3 H. 7. and is 
not entitled to coſts or damages on the affirmance by 
2 court of error of a judgment in his favor. Carth. 
122, 4 Md. 7. 1 Salk. 95. 205. 

Coits 
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Reverſal. 


Defendaat to pay 
coſts, 


Though no cofls 
in original ae- 
tioo, yet there 
muſt be coſts in 
Errors 


Of quaſking 
Writ. 


If judgment, 
affirmed, 


Executors, 


Intereſt. 


Avowant not ens 
titled to cſs, 


750 


Cofts on quaſh · 
Log. 


How to pet a 
deed intolled. 


ERROR. 


Coſts on quaſhing writs of error are to be given in 
all caſes. Str. 606. 8 Mad. 305. ; but not on a 
amendment of the writ. 


Trolling Deeds. 


TH deed intended to be inrolled muſt be taken to 

a judge; if it be a bargain and fale, one of the 
parties muſt acknowledge his execution of the deec, 
either in court or before a judge at his chambers ; by 
if the deed requires the judge's fi2t only, then the 


party need not attend; the deed muſt be left with the 


The entry. 


The dav it was 
eelivered into 
court. 


2 The day of the 
acknowledge 
ment of tne 
aced, 


judge, who with his own hand delivers it in court to 
the ſecondary, and orders him to inrol it; it may be 
done in term time, or in vacation, | 

As yet of the term of Saint Michael, 37 Ges. 3 
Witneſs Lloyd lord Kenyon. 

To be inrolled, if a bargain and ſale, within fir 
months from the date, computing twenty-eight days 
per month. 2 Unſt. 678. | 

England, (i.) „ Be it remembered, That on the 
& 10th day of November, in this ſame term, before the 
Jord the king at Veſiminſter, Sir Naſh Greſe, knight, 
one of the juſtices of the lord the king, before the 
« king himſelf, came into the court of the ſaid Jord 
ce the king, before the king bimſelf, and recordeth, 
c“ that on the day of 1796, 
e at Serjeanis- Inn, in Chancery-lane, London, came 
« A. B. in his proper perſon, and brought before the 
„ ſame juſtice then there, a certain indenture, which 
he acknowledged to be his deed; and prayed that 
« the ſame indenture might be inrolled of record in 
c the faid court as his deed ; which ſaid indenture the 
<« aforeſaid juſtice, by his own proper hands, hath 


„ now delivered into court here, to be inrolled, and 


« it is inrolled in theſe words, to wit, This indenture 
« (here inſert the deed verbatim, copying every word, 
« with the names of the parties, and making the fol- 
<« lowing mark for ſeals, +, put the ſealing and de- 
e livery with the witneſles* names alſo), When co- 
&«.vied and examined, theſe words are to be indorked 
« upon the deed : | 

% [nrolled in the court of our lord the king, before 


« the king himſelf, of Michaelmas term, in the 31th 
| 0 year 


iven in 
on an 


ten to 
of the 
deec, 
$ > but 
en the 
th the 
urt to 


ay be 
es. 3. 


in ſix 


Gays 


Mn the 


re the 
tight, 
e the 
| lord 
deth, 
1796, 
came 
e the 
yhich 
that 
rd in 
e the 
hath 
and 
ature 
yord, 
> fol- 
de- 
1 co- 


orſed 


fort 
3700 


year 


_ InroLLtincG Deeps. 
« year of the reign of king George the third,” Roll 


o. 
i Then a docket of a deed is to be made upon a ſlip 
of paper in this form: 
The entries of J. K. gentleman, one, &c. of the 
term of Saint Michael, 37 George 3. 1796. 
Middleſex, (fs.) Indenture of bargain and ſale, Ducker, 
dated the day of 1796, and 
made between A. B. of, &c. of the one part, and 
C. D. of, &c. of the other part, of ten meſſuages and 


| fix acres of land, with the appurtenances, in the pa- 


iſh of F. in the ſaid county, Roll. 560, 
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exig 

mu! 

| ſube 

A D D E N D A x. 
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to d 

ance 

| he i 

CASES of Trinity TERM 36 Gro. ; rend 

3 the 

not before inſerted. * 

„ | after 

If attorney re- HE defendants were called on by rule to an. day p 

quired to anſwer ſwer the matters of certain affidavits imputing inter 

the matter of 2n malpractices to them, who denied the charges poſe f th 

afavir, ſwear , : ly 4 Ot the 

in his exculpa= lively and pointediy; it was inſiſted, that the rule mult Ti 

tion to an incre- be diſcharged. © Court were of opinion, that it was r 

dible Borys not ſufficient to anſwer the charge in direct terms, 

court will grant g of a f 

an attxchment for that if the ſtory repreſented by defendants were as 

joy 4 not credible, an attachment muſt be granted againſt under 

— 2 them. And the ſtory told by thele defendants ap- word: 

imputed to him, pearing to the court highly incredible, an attachment & af 

was granted, In re Crefvley and others, attornies. 22 

Bail bond. Under an original writ in a plea of treſpaſs on the plaint 
caſe on promiſes, the ſheriff took a bail- bond condi- rule ; 
tioned for the defendant's appearance, Fc. in a plea of rule 2 
treſpaſs ; and held good, Owen v. Nail, 6 Term Reps un 
| 02, . 11 10 

Tf the defendant, g In Trin. vacation 1795, defendant-was arreſted, and term, 
who has g'ven pave a bail-bond, On the day of the return of the Wi Slarty 
CO writ, in order to diſcharge his bail, he voluntarily county 
der himſeif to ſurrendered himſelf to the ſheriff; after the return of the thereto 
Y _ — a writ, plaintiff demanded an affignment cf the ball 42 
: „ bond, which the ſheriff refuſed, on the ground that A 4 
. bond conſidered the defendant was in cuſtody. On 22d February, the of the 
$ _ n defendant wes diſcharged by ſuperſedeas, the 7 the pat 
5 given: ſedgu, not having declared againſt him. | he ſheriff w ſtated i 

. But in this caſe ruled to return the writ on 17th of February, and be mſes, 
A we _ to bring returned cepi corpus, then he was ruled to bring in the Court 
4 6 body. Motion iu Eaſter term, for a rule to ſhew cauſe the dec 


* - wIL"» 
- o" 


the ground of a why the rule to bring in the body ſhould not be dil. poſſc ſlio 
writ of ſopetſe- charged. — Court thought, that as the deiendant had on the 


deas being iſ- 5 = ; 
55 — fi voluntarily ſurrendered himſelf to the ſheriff before the ſtate in 


"> OCR. 


- 
* 2 
— a>» * 


claringe return of the writ, it was a legal ſurrender, the ſhe) at the 


having the defendant in his cuſtody to anſwer de inge: 
exigenc 
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exigency of the writ. And that at all events this*rule 
mult be made abſolute, the ſheriff being bound by the 
ſuperſedæas to diſcharge the defendant out of his cuſ- 
tody. Rule abſ. Tones vt Lander, 6 Term Rep. 753. 
N. B. With great ſubmiſſion, 1 always took the law 
to be, if the ſheriff once takes the bond for appear- 
ance, the exigency of the writ is anſwered, as ſuch, 
he hes nv power after over the defendant ;' and a 
render to the ſheriff after ſuch liberation is bad. If 
the plaintiff had brought an action againſt the ſheriff 
for not aſſigning the bond, the render of the defendant 
after its execution, I 2pprehend, (although on the return 
day of the writ to him.) could not have been received 
in evidence as a legal excuſe, or pleaded in diſcharge 
of the bond. 

The caſe of the churchwardens of Edmonton v. Oſ As to the de- 

borne, in 6 Term Rep. 689. was, Whether the demand mand of plea, 
of a plea could be made at the time of delivering the de- 
claration : the court held it might. I have a note, 
under the hand of Maſter Benton, in the following 
words: „ A demand of a plca cannot be made, until 
&« after the rule to plead be given.” Vide p. 248. Mr. 
Forſter agrees with Maſter Benton. I take it, the 
plaintiff is not in a cendition to demand a plea until his 
rule is entered; or why is there a neceſſity for the 
rule at all? The practice of the C. P. is with Maſter 
Benton. 

It is erdered, That, from and after the laſt day of the As to the K. B. 
term, the pariſh church of the pariſh of St. George the Priſon. 


| Slartyr, within the borough of Southwark, in the 


county of Szrrey, and the church-yard adjoining 
thereto, ſhall be within and part of the ſaid rules. 
R. T. 36 Geo. 3. 

A declaration in ejectment was ſerved on the wife xjea ment may 
of the tenant, at her huſband's houſe in Belbroughton, be *rv*d on the 
the pariſh where the premiſes lay ; but it was not e 

f miſes, or at huſe 
ſtated in the athdavit, that this houſe was on the pre- band's houſe. 
mſes. Queſtion was, Whether it was good ſervice ? 

Court held it ſufficient. And: Lord Kenyon added, If 

the declaration be ſerved on the wife of the tenant'in 

poſſellion, it is ſufficient, though that ſervice be not 

on the premiſes z and the reaton why it is neceſſary to 

ſtate in the affidavit, that the ſervice was on the wife 

at the huſband's houſe, is to ſhew that they were 

ing together as man and wife, and that by ſuch 
30 ſervice 
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Caſe in C. P. 
on motion to 
refer a declara- 
tion to protho- 
notary to firike 
ove the unne- 


teſſary counts, 


ADDENDA. 


ſervice the huſband may have notice of the proceed. 
ings. Doe dem. Morland v. Bayliſſe, 6 Term Ry, 
765. But where it was not ſtated in the afhdavit, that 
the ſervice on the wife was exther on the premiſes, or at 
the huſband's houſe, rule was refuſed. Oates dem. Chat. 
terton v. Cotes, Ibid. | 

In Michaelmas term 1794, an action in the C. P. 
was brought for neglecting to inſure a ſhip from Neu 
York to Jamaica, and back to America, The decla. 
ration conſiſted of fix ſpecial counts, the three money 
counts at full length, and an in/imul computaſſet one 
hundred and fifty ſheets. After appearance entered, 
the defendant moved to refer the declaration to the 
prothonotary to ſtrike out the unneceſſary counts, on 
Serjeant Runnington's opinion, there being only z 
ſmall variation in the four latter ſpecial counts in the 
ſtating the voyage. The firſt and fecond counts 
ſtated it to be a voyage from New York to Jamaica, 
and back to America. Eyre C. J. obſerved, that the 
motion was premature, that it would come better 
after the trial ; for if the plaintiff failed in the cauſe, 
he would have to pay the coſts for his folly, in mak- 
ing his declaration fo long; and if the defendant 
failed, he might then apply to have the unneceſlary 
counts ſtruck out: and the rule was diſcharged, At 
the trial the plaintiff prevailed; the motion was again 
brought on in the Michaelmas term following, and 
the court were of opinion, that there were unne- 
ceſſary counts in the declaration; and faid, they 
wiſhed it to be underſtood that they ſhould diſcounte- 
nance in future all unneceſſary length in pleading), 
but as this was the ff application of the kind (after 
trial), they ſhould not make any rule in the preſent 
caſe. Hurd v. Cook, Michaelmas term 1795. 

N. B. I may venture to ſay, that this motion hs 
been common in both courts, for upwards of a century, 
after appearance entered. Vide R. M. 1654, / 16 
Cooke's Rep. C. B. 128. 344. Barn. 335. Rep. ten). 
Hard. 129. refuſed after rule to plead expired. Coup 
665. 727. 2 Burr. 1188. There was no evidence 
at all given on the four laſt counts, 


, 
ö 
ö 


| 
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Of dilatory Pleas, and Pleas to the 
Action. 

1 are either to the juriſ- 

diction, the diſability of the 

plaintiff, or in abatement to the 

writ, or count Page 40 

Requiſites of a plea in abatement 


ibid. 
When no affidavit requiſite ibid. 
Of pleas to the juriſdiction ibid, 
Muſt appear before plea 41 
When ſpecial imparlance ibid. 
Of cognizance ibid. | 


Concluſion of plea to the writ or 
count, by original, and by bill 


ibid, 

Plea to the juriſdiction when to be 
pleaded ibid. 
If pleaded of the next term ibid. 


To be pleaded whether rule or not 
2 

When judgment ibid. 
On a plea of miſnomer if iſſue be 
Joined thereon, the judgment is 
peremptory ibid. 
A plea in abatement cannot be 
pleaded before defendant appears 

2 

Declaration muſt be taken out — 
office firſt ibid. 
Pleas to juriſdiction 254 
When to be pleaded ibid. 
They muſt be pleaded in four days 
incluſive, if declaration be de- 


| livered four days before end of 
term Page 25 

Plea in abatement may be — 
by attorney ibid, 
But not to the juriſdiction ibid. 
The four days both inclufive ibid, 
What ſhall be a ſpecial imparl- 
ance in pleading a miſnomer 

j ibid. 
If plea in abatement be irregular, 
judgment may be figned 255 
If drſendant pleads, he diſpenſes 
with rule ibid. 
The four days again reckoned in- 
cluſive ibid, 
After general imparlance, a plea 
in abatement bad, and may be 
demurred to ibid, 
In every plea to the juriſdiction, 
another juriſdiction muſt be 
ſtated 256 
Cannot plead in abatement if the 
proceedings be ſtaid on bond 

2 

Court will not order bail bond — 
be cancelled, if defendant be 
taken by wrong name ibid. 
On re/pondeas ouſter, no need of 
notice ibid, 
In pleas in abatement relating to 
the perſon, no need to lay wenue 
ibid, 

If defendant omits to plead a mi/- 


| nemer in his right name, may be 
30 2 taken 
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If plea in abatement be correct, 


I ND E X. 


| taken in execution by his wrong 
name Page 257 
Cannot plead two dilatory pleas 


ibid. 
A-ples in abatement muſt be ſigned 
y 


counſel ibid. 
Plaintiff may now amend after plea 
in abate ment of the name ibid. 
How to enter caſſetur bills ibid. 
The judgment ibid. 


court muſt receive it; but if in- 
accurate, it cannot be ſupported 
258 

The rules laid down for this plea, 
prior to its being pleaded ibid. 


Pleas in Abatement. 


Plea in abatement of coverture 296 | 


— in the Chriſtan- 


name by original ibid, | 
To be filed ibid, 
Affidavit to annex to plea 297 


þ 


Replication to a plea of miſnomer 


in the ſurname, that the defend- | 


ant is known as well by one name 


as another ibid. 
Partnerſhip pleaded in abatement. 
ibid 

By Death. 


When no alteration made by death 
of either party, no abatement 

| 669 

If plaintiff or defendant die after 
interlocutory judgment, action 
ſhall noc abate if the ſuit could 
have been originally maintain- 
ed by the executors 480 
If two or more plaintiffs ſue, the 


death of one ſhall not abate the 
action ibid. 
The like if there be two defend- 
- ants ibid. 


Death of either party between ver- 
dict and judgment is not error, 
provided the judgment be enter- 


Death of either party before gt, 
the ſuit abates, but if after the 
a//izes, though before trial, it 
does not Page 669 


tween the firſt day of the aſlizes 
and verdict; judgment good ib. 
Ejectment againſt baron and ine, 
baron dies between the day of 
nifs prius, and the day in bank, 
it is good againſt the ene ibid. 
If eme takes huſband after verdict, 
and before the day in bank, ſhe 
ſhall have judgment, but a {, 
Fa. muſt be ſued out ibid. 
If pending an argument plaintiff 
dies, ſuit does not abate; the like 
if defendant dies | 670 
If ene is ſued and takes huſband, 
the writ does not abate ibid, 
Marriage after ſuit in an inferior 
court, pleadable in abatement in 
the ſuperior court after W * 
ibid. 

If there are two ſuits pending for 
the ſame cauſe of action, the ſe- 


td up within tuo terms 669 


cond ſuit ſhall abate. ibid. 
Bankruptcy in plaintiff or defend- 
ant no abatement + 440 
Abatement of Error 747. 

Account 13. 

Ac-ttiam. 
Why firſt introduced 37 
Ac- etiam in caſe 137 
debt 159 
——— trover ibid. 
- detinue 140 
—— covenant ibid. 
aſlault Ibid, 
For crim. con. ibid. 
At ſuit of executors : ibid, 
At the ſuit of adminiftrator ow 
ibid. 
Ats. aſſignee of a bankrupt ibid. 
For foreign money ibid. 

ATions, 

What an action is 0 


The 


In ejectment defendant died be- 


E 


The remedy for wrongs is by ac- 
tion Page 10 
Diverfity between a writ and an ac- 
tion ibid. 
Actions are divided 11 
Of penal or popular actions ibid. 
When verdict is concluſive ibid. 
As to an affidavit before action 
brought ibid. 
What ſtatutes this extends to ibid. 
In penal actions when court will 
ſtay proceedings ibid. 
What ſtatutes are not controlled 
12 

The want of ſuch affidavit cannot 
be aſſigned for error ibid. 
Action ats. party grieved ibid. 
In real actions plaintiff is called 
demandant, and he that is ſued 


tenant ibid. 
Perſonal action, plaintiff and de- 
fendant ibid. 
When court will compel actions to 
be conſolidated ibid. 
What actions die with the perſon 
ibid. 

Of real actions ibid. 
Of perſonal actions 13 
Of mixed actions ibid. 
Of the action of account ibid. 


— aſſumpfft ibid. 


Of the ſtatute of frauds reſpecting 


promiſes 14 
Nudum pactum 15 
Conſideration when void ibid. 
Void promiſe ibid. 
Unlawful conſideration ibid, 
Of implied contracts ibid. 
—— . — eſump/it 16 
Of the action for money had and 

received ibid. 
Of the action of covenant 17 
When covenant lies and when not 

ibid. 
As to a lunatic ibid. 
When by an executor ibid, 
——  — heir ibid. 
——— aſlignee ibid. 


When againſt executors, c. ibid, 
— =—— heir or aſſignee ibid, 


, 


Leſſee of tithes Page 18 
When aflignee not liable ibid, 


Dezt. 
In what caſes debt lies ibid. 
When not ibid, 
It lies againſt ſheriff ibid. 
So on foreign judgment ibid. 
For a penalty on a bye- law, Sc. or 
act of parliament 19 
It lies not on a bill of exchange or 
promiſſory note ibid, 


How to declare for goods fold ib. 
In debt, may recover leſs than the 
demand ibid. 
On ſimple contract, although in the 
declaration it be ſpecified by the 
ſeveral counts a leis ſum than de- 
manded, held good ibid, 
It lies for intereſt of money ibid, 
Penalty of a bond may be paid 
into court, and proceedings ftaid 


ibid. 

Of the action of aſſault 20 
—_— battery ibid, 
—— Coſts ibid, 

— —  a{lault and falſe im- 
priſonment ibid, 
Caſe ibid, 
't rover 21 


What will maintain trover ibid. 

Executors may have this action 

; 22 

If defendant delivers the _ in 
1 


demand id. 
Proof ibid. 
Evidence of converſion ibid, 
If trover is brought, it waives the 

treſpaſs ibid. 
May be brought againſt a ſheriff 


by the aſſignees of a bankrupt 
ibid, 
The declaration, what it ought to 


ſhew 23 
Plea ibid. 
Detinue ibid. 
Declaration ibid. 
Proof requiſite ibid. 

| Treſpaſs 


24 
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IN D. 4 


bo may maintain this action for 


perſonal property Page 24 
— — real property ibid. 
It will not lie for entering a houſe 

in Canada | 26 
If cauſe of action accrue before bill 

filed good ibid. 


The law does not allow one action 
upon ſeveral and diſtinct cauſes 
of action ibid. 

When actions may be joined ibid, 

When caſe, and when treſpaſs ibid. 

Of importance that the boundaries 
between the different actions 
ſhould be preſerved ibid. 

If an action be brought on an irre- 
gular nonpros, the whole pro- 
ceedings may be ſet aſide in one 
rule | ibid. 

When actions may be joined 26 


For whom and againſt whom an Ac- 

tion will lis ibid. 
Caution how to commence actions 
if plaintiff be an infant, idtot, 


Feme covert ibid. 
Executors 28 
If joint-tenant or tenant in com- 
mon ibid. 
What perſons may be ſued ibid. 
Perſons attainted - 29 


Within what time Actions are to be 


brought ibid, 
Limitation of ſuits, on what found- 
ed ibid. 
No writ of right of anceſtor but 
within fixty years ibid. 
Nor of his own but within thirty 
| ibid. 


All writs of formedon ſhall be ſued 
within twenty years next after 
title firſt deſcended ibid. 

Ejectment twenty years 30 

Actual entry to avoid ſine ibid. 

No perſon to make entry into lands, 
but within twenty years next after 


title of entry ibid. 
No entry or claim ſufficient unleſs 


action proſecuted within 2 yer 


Page 30 


If defendant has been in poſſeſſion 
twenty years ibid. 
A joint-tenant not barred if compa. 
nion in poſſeſſion idid, 
No fine or recovery to be reverſed 
unleſs error be brought in twenty 
years ibid, 
The reverſioner cannot have error 
ibid, 

Penal actions by informer to be 
broug ht in a vear JI 
At the ſuit of the king only, in 


two years ibid. 
Words, two years ibid. 
This does not extend to /cand, 
magn. ibid. 
Treſpaſs, aſſault, battery, c. four 
years ibid, 


What is out of the ſtatute ibid; 
All actions of treſpaſ* guare clauſin 
Fregit, treſpaſs, detinue, trover, 
replevin, &c. to be brought in 
ſix years, except they be infants, 
feme coverts, &c, ibid, 
Their limitation after judgment or 
outlawry reverſed 1 
If plaintiff dies, executors rightof 
action ibid. 
If delay made of probate ibid, 
As to acknowledgment of debt 
ibid, 

What actions are not within the 
ſtat, of 21 Fac. 1. c. 16. ibid, 
When the tinie begins to run and 
When not 1 
Actions upon prom- ſſory notes to 
be brought within the time ap- 
pointed for actions on the cale 


ibid. 
All ſuits in the Admiralty, in 6: 
years | ibid. 


Actions againſt juſtices, &c. 690 
Acknowledgment of debt after ac- 
tion, takes it out of ſtatute 33 
A bill of Middleſex or latitat being 
ſued out within the time faves 
the ſtatute 1biC 
May ſhew by writ the true com- 
WD mencemen 


Auminiſtrators 113. 


r 


mencement of an action in penal 
actions Page 34 
Informations in nature of a 920 
awarranto to be brought in fix 
years ibid, 


Atien on Judgment pending Error 
712 


Vide Execu- 


tors 403 
Afidavits of Debr. 

What an affidavit is 115 

What it is to contain ibid. 


Moſt ſet forth the matter 5 
ibid. 

Debt muſt be 10. to hold to bail 
and require a poſitive oath, except 
in the caſe of executors, Sc. ib. 
When to be filed ibid, 
The nature of the debt to be 
ſhewn (although it be the ſub- 
ſtance of the declaration) ibid. 
In a ſeparate action, only one de- 
fendant be inſerted in the ſame 
affidavit ibid. 


| 


Who may make affidavit of debt 

110 

Cannot join action, debt, and caſe 

in one affidavit ibid. 
judges to empower perſons to take 

them ibid. 
Who to be ſworn be ore ibid, 
This court will not receive a ſup- 
plemental athavit ibid. 
Affidavit to be made previous to 
action brought on 27 Geo. 3. c. 1. 


J- 2. 117 


in what Caſes Afidadit is not ſuffi 
cient to hold to Bail ibid. 


in what Caſes it is Sufficient where 
Plainti# ſues as Executor, &c. 120 
Where the court have ſtaid proceed- 


ings on the lottery act 121 
All affivavits taken by illiterate 


perſons muſt be read and ex- | 


preſſed in the jurat by the come 
miſſioner Page 122 
Affidavits to be read in court, or 
before maſter to be filed 96 
Affidavit to ground a motion in a 
cauſe in court, muſt be intitled 
in K. B. 91 
Affidavits on the crown fide againſt 
any rule for a criminal inform- 
ation, need not ibid. 
Nor for an attachment for not per- 
forming an award, wherein no 
action is depending ibid. 
Nor in an aftidavit to hold to bail 
ibid. 

Rule as to illiterate perſons ſwear- 


ing affidavit 90 
No ſupplemental affidavit ibid, 
The Form of Afidavits. 

Need not intitle the affidavit 122 


For work done and materials found 


ibid. 
For goods ſold and delivered ibid. 
For money lent 12 
For money laid out ibid. 
For money had and received ibid. 
Upon an account ſtated ibid, 


For work done and materials found; 
for goods fold and delivered ; mo- 
ney laid out, lent, money had 
and received ibid. 

For goods ſold and delivered by 
partners ibid. 

For goods fold and delivered made 
by plain iff's ſervant ibid. 

For work done by plaintiff and his 


lervants i bid 
For the hire of horſes ibid. 
For work done as a ſurgeon ibid. 


For medicines found as an apothe- 


cary 124 
For depaſturing caſtle ibid. 
For the uſe and occupation of a 

houſe and land ibid. 
The like of a m-ſTuage ibid. 
For part of a meſſuage ibid. 
For arrears on leaſe ibid. 
For a gelding ſold ibid. 


For meat, drink, waſhing, Sc. 124 
304 
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To hold an ad min ĩſtrator to bail after 

devaſtavit returned Page 124 
Drawee againſt drawer, on note o. 

hand 12 5 
Indorſee againſt drawer ibid. 
Indorſee againſt the indorſer ibid. 
Drawee againſt drawer, on note 


- where part paid ibid. 
Affirmation of a Quaker on note 
161d, 
Drawer againſt acceptor on a bill 
of exchange ibid, 
Drawee v. drawer ibid. 
Indorſee v. drawer, when payable to 
his own order 1bid, 
Indorſee v. indorſer ibid. 
In trover for goods ibid 
Trover for a promiſſory note 126 
The like for a bond ibid. 
What affidavit is ſufficient in reer 
161d, 


The like for deeds generally ibid, 
In detinue for an indenture ibid. 
Oa bond, obligee v. obligor ibid. 
On aſſign ment of bond by aſſignee 


and caſe thereon RET 
The like when the obligee joins 
with the afligree ibid. 
On a judgment recovered 128 
On an annuity bond ibid. 
By the aſſignee of a bankrupt for 
goods ſold ibid. 
One of three aſſignees may make 
affidavit to hold to bail 121 
By an executor for goods fold and 
delivered 128 
On a note, by ditto ibid. 
For a violent alleult 129 
The like ibid. 


This affidavit ſhould be made by 
the defendant and a witneſs: 
Mr. J. Gould refuſed an order 
on the plaintiff's own affidavit. 

In action for meine profits, judge 


may grant an order 130 
For not delivering goods purſuant 
to a bill of lading ibid. 


On a bond made in Scetlaad ibid. 


Againit an underwriter on a policy 
idid. 


E; X. 
Affidavit of due execution of ac. 
ticles Page 79 
The like of ſervice 80 


Affidavit of ſervice rule to return 
writ 179 
The Jike of rule to bring in the 
body, bail not perfected 182 
The like where no bail put in 
ibid. 

Of the ſervice of proceſs 190 
For other Affdavits ſee the ſeveral 

heads. 


Amendment. 


The court will allow amendment 
to be mace at any time whill 
the ſuit ie depending, though the 
record be made up, and term paſt 

. 206 


The ſtatutes relating to amend- 


ments 267 
Only extend to pleadir gs of record 
ibid. 

Amendment on informations ibid. 
There muſt be always ſomething to 


amend by ibid. 
Proceſs may be amended 208 
May amend on payment of colts 
without impailance ibid. 


In matters of form, declaration 
may be amended without colts 
ibid. 

In ſubſtance not ibid. 
If rule to plead be entered fame 
term amendment, no new rule 


neceſſary ibid. 
Shall not add a new count after two 
terms ibid. 
The reaſon ibid. 
If after amendment, defendant has 
two days to plead ibid. 
Put no amendment after two 
terms ibid. 
May file a bill to amend by after 
verdict ibid. 


If record made up, may amend 269 
After demur. may-amend, two days 
after to plead ibid, 
Replication amended ibid. 
| The 


No iaſtac ce to amend as to the par- 


The like after cauſe made, a rema- 

nei for defect of jurors Page 269 

So may withdraw replication, and 
reply de novo, after a lapſe of fix 


years wn ibid. 
But, after verdict, plaintiff can not 
be let in to reply anew ibid. 


Bill on file may be amended ibid. 


So by adding a promiſe to the e 


ecutors after two terms, other 


wile ſtatute would have run 
ibid. 


ties to the (uit in a gui tam ac- 
tion after demurrer ibid. 
If there be great delay in proceed- 
ing on penal action, court will 
not ſuffer an amendment in ſub- 
tance ibid. 
Ion an entry to avoid a fine the 
demiſe is leid before the entry, in- 
ſtead of after, it may be ae nd 


ed on payment of coſts 270 
Term in an ejectment amenced 
wi hout conſent ibid, 


Plaintiff declared as an executor on 
a promiſe to the teſtator, ſtatute 
of limitations was pleaded, and 
nue joined, leave was given to 
amend on payment of coſts, and 
liberty to plead de novo ibid. 

A bill of Middle/ex tiied of wrong 
term, mas» be amended ibid. 

The diſtinction of amendments 
pranted by the court ibid. 

Alter argument on demurrer, and 
b-fore judgment, leave was given 


4 


to amend 1b1d, | 
But, after verdit and contingent 


damages, not 271 
Nor can demurrer be withdrawn 
alter trial had*and vergici ibid. 
After demurrer to plea argued and 
itzod over, court gave leave to 
withcraw it and reply ibid. 
After arg met on ſpecial demurrer, 
and before judgment, court will 


XN Þ 0 & 


Amendment in gui tam action after 
record withdrawn Page 271 
Plaintiff had leave to amend by 
laying venue in a different county 
ibid. 

After arreſt of judgment refuſed 


272 

Plea not to be amended after de- 
murrer, if trial loſt ibid. 
Variance between name of attorney 
in the warrant and memorandum 
of iſſue, amended after error 
brought, and that aſſigned for 
error ibid. 
Verdict on firſt iſſue, and no notice 
taken of the leſt, after error and 
joinder in the Houſe of Lords, 
amended by this court by the 


judges? notes ibid. 
Another amendment after error aſ- 
ſigned ibid. 


Continuances are amendable ibid. 


Ca. /a amended after executed in 
the return ibid, 
50 a teſtatum ibid. 


An amendment was made in a writ 
of execution, by altering the ſum 
in the writ after motion to diſ- 


| charge one of defendants 273 


So permitted one of the names of 
the plaintiffs, who was dead after 
ca. /a. executed to be ſtruck out 

bid. 

Verdict may be amended by the 
judges? notes, and entered only 
on the good counts ibid; 

Special verdict may be amended ib. 

So after error broug ht ibid, 

And cotts in ſuch caſes will be al- 
lowed ibid, 


Ambaſſadors 112. 


Their privilege from arreſt 112 
Domeſticks ibid, 


Appearance, vide Original 538 


Arbitration. 


give leave to amend ibid. 
An ame dinent of plea after two, 
terms allowed idid. 


| The definition of the word 683 
Merchants, 
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In caſe of diſobedience, the party 


35 


Merchants, Oc. deſiring to end 
controverſies by arbitration, may 
agree their ſubmiſſion to the 
award of any perſon, and make 

_ their ſubmiſſion a rule of court 

Page 683 


negleRing is liable to be attach- 


ed ibid. 
When to move to ſet it aſide, and 
on what grounds ibid. 


Unleſs ſuch award ſhall be ſet aſide 
before the laſt day of the next 
term after it is made, it 1s too 
late 684 

The only ground to impeach an 
award is colluſion, or groſs miſ- 
behaviour of the arbitrators ; 
otherwiſe it is binding ibid. 

Awards are now conſidered with 
greater latitude than formerly ib. 


When motion ought to be made 
ibid. 

How to proceed to make the Saubmi/- 
fion a Rule of Court 685 


Affidavit of the due execution of 
the bord for that purpoſe ibid. 
How to proceed to get an attach. 


ment | ibid. 
Affidavit of the attendance, de- 
mand, and refuſal 686 


There muſt be a poſitive affidavit of 
perſonal notice and demand all 
at one time ibid. 

If the party on whom the demand 
is abſconds, how io proceed ibid. 

If an adminiſtrator enters into a 
bond of arbitration, it is not of 
itfelf an admiſſion of aſſes ibid. 

How to move for the attachment 


687 
How to proceed on a rule of refer- 
nes - ibid. 


How to get the ume enlarged ibid. 
If umpire receive the evidence from 
the arbitrators without examin- 
ing the witnefles (unleſs required 
ſo to do) before his award, court 


A Quaker is no witneſs to ground 
an attachment for non-perform. 
ance of award Page 688 


Hoa to proceed after Award made ib. 


Affidavit of the ſervice of the rule, 
allocatur for coſts, and demand 
of the money awarded 689 

Affidavit of the due execution of 
the award, to be made by one 


of the witnefles ibid. 
Cannot arreſt on attachment, on 
Sunday ibid. 


When. bail is given in the action, 
and the plaintiff takes a verdict 
ſubject to the reference, how he 
is to proceed after award made 


Arreſt. * 
Definition of 99 
How near an ofũcer need be, on 


making arreſt ibid. 
None to be held to bail in a ſupe- 
rior court under 1o/, ibid. 


And if the cauſe of action amounts 
to 10. affidavit is to be made of 
the cauſe of action, and the ſum 
indorſed on the back of the writ 


ibid, 

For which the ſheriff is to take bail, 
and no more ibid, 
If no affidavit made, defendant 
not to be arreſted 100 


The arreſt cannot be made on a 
Sunday except on an eſcape or by 
bail | ibid, 

An arreſt made on Saturday, 3d 
November, ats. of another plain- 
tiff, the ſheriff, not knowing that 
at that time there was a detainer 
lodged ate. of this plaintiff, dil- 
charged him; being diſcovered, 
the officer arreſted him on the 
latter writ Sunday, and court diſ- 
charged him ibid. 

No ſheriff, & in Wales, or coun- 

ties palatine, ſhall hold to ſpe- 

cial bail, unleis the cauſe of ac- 
tion be 20/. ibid, 


will not ſet it afide 688 


If 200. and upwards, bail ſhall * 


E 


be taken for more than expreſſed 
in affidavit Page 101 
Bail bond how to be made ibid. 
Need not purſue the very words of 
the writ bio. 
No perſon to be held to bail in 
any inferior court under 10%. 
ibid. 
Proceedings therein in cauſes of 
10l. or upwards, and in cauſes 
of 40s, or upwards ibid, 
No ſeaman ſhal! be liable to be 
taken out of his majeſty s ſer- 
vice, otherwiſe than for ſome cri- 
minal matter, unleſs the debt 
amounts to 204. 102 
If arreſted for a leſs ſum, may be 
_ diſcharged by a judge ry 
Plaintiff may, upon notice given 
to ſeaman, proceed to judgmen 
and outlawry ibiga. 
Who is within the act 102 
No volunteer ſoldier liable to be 
arreſted, uniels for a real deb 
of 20/. 1bic, 
Oath of the debt to be made befor- 
a judge, Tc, ibi 
But plaintiff may, upon notice 
given, proceed to judgment and 
outlawry ibid. 
Who are within the act, and 9 
not 10 
May be ſurrendered by their bail, 
though cannot be arreſted ibid. 
This act does not extend to ſoldiers 
impriſoned for diſobeying orders 
of juſtices ibid. 
A tailiff cannot take an undertak- 
ing of a third perſon to put in 
good bail in his own name; but 
may in the name of the ſheriff 
ibid. 
If any perſon procure another to 
be arreſted at the ſuit of any per- 
ſon where there is no ſuch per- 
fon known, or without the plaio- 
tiff's cooſent, every perſon ſo of- 
ſending ſhall ſuffer ſix months“ 
tapriſoament ibid. 


RX X. 


The court will not diſcharge a per- 
ſon in cuſtody by preceſs iſſued 
out of the ſheriff's court, in a 
cavie afterwards removed into 
this court, becauſe he was arreſt» 
ed whilſt attending commiſſioners 
to prove a debt Page 105 


For what a Perſon may be held to 
Bail of courſe. ibid. 


When executors, Sc. heir, Sc. ibid, 
Irover I 
Soon 26 Geo. 2. c. 21. ibid. 
So in 11 & 12 z. for exporting 
of wool ibid. 
So on ſcand magn. ibid. 
If the debt be founded on a pe- 
nalty ibid, 
In debt on bond conditioned for 
an indemnification, defendant 
ought net 10 be held io bail for 
the per alty, but only for the 
amount of the damages incurred 
107 
On what bonds defendant may be 
he;d to bail, and what not jb. 
if defendant neglefts to plead 
b-rkruptcy to the firſt action, 
he may be held to bail on the 


Jud ment ibid. 
Alio on a contract to transfer Rock 
borrowed ibid. 


Beil muſt be given on the ſtat. 9. 
Anne, c. 14. aganſt the winner 
ibid. 

If no bail in the original action, 


may be bail in an action on the 
judgment ibid. 
Double rent ibid. 


If debt be leſs than 10/,, and coſts 
taxed with it amount to more, 
ſpecial bail ibid. 

May be held to bail for inſuring 
lottery tickets 108 

The balance is confidered as the 
debt in law as well as in equity, 
and therefore it ought to be the 
ſum on which the party is to be 
held to be bail on _ 

* 
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Ir what Caſet Defendant may be hei ; . 
whats fas 75 — Page = —_ —— —— will do all they 
If there be a nonſuit on the merits, | And oppoſe all fl — 2 3 
no arreſt, alter if it be on a ſli not after jud oo ef of 
or informality 55 3 default 
Tf ſpecial bail put in, and * If iſſue be joined wrong, or — Rule 
wards 1 by bonds and 8 8. "This by 
an award made, defend No : 
be held to bail in 2 e oo) For 
award When it If an 
5 If a draft be given by the defend. It may wy Ars © 2 b 85 
it ant to plaintiff, where he ſaid it | Judgment ſigned F 1555 po 
i would be paid immediately, and And after motion for a new trial No p 
H plaintiff diſcharged him out of diſcharged ibi ſuc 
5 cuſtody, if ſuch draft be not paid, If arreſted, no coſts ibic. be 
5 138 him again on the old | hes, verdict on iſſues, it cannot Pl ws 
5 ibid. — wy until demurrer deter. 4. 
bY #n what Actions Defendant . + , ibid. 
i 29 Back efendan 3 If defendant s name be put in two Adm 
* 0 counts inſtead of plaintiff's, will aug 
„ Of Perſyns not to be bald to Bail in 7 0d arreſt z be 
81 Civil Caſes | 111 May 2 my thing in record i —_ 
i The royal family ibid arreſt of judgment, which may be 
5 Peers and peereſſes ibid, | NT ai * ibid, He 
Members of th x verdict, all not be arreſted | 
the Houſe of * for an objection that would have * 
Biſhops, Er. _ been good on Gemurrer ibid. = 
Sade ; = If rule diſcharged, how to proceed Nas 
Domeſtic ſervants of ibid. ibid, | Secon 
1 ibid. Attor 
itnellgs 
v1 Heirs, executors, &c, Did? | "_— * — 
1 Officers of courts ibid. Afaul by 
x Servants of peers ibid. fault and Impriſonmen! 20 wort 
"I Corporations ibid, tha 
| i _ privilege diſcharged ibid, Aſſumpſit 13. in! 
„ — — * ibid. To be 
* wife arreſte Aff 
|. i When ſhe may be ibid. v nem af 
j [| Bail to ſheriff cannot be held to bail 5 an refuf Any | 
Hi mas t.* by the court on motion 98 out 
1 If married woman obtain credit o * to move for an attachment or 
1 pretence of being ſingle, may ar- or not paying coſts, for not pro- fort 
nt reſt ibid, ceeding to trial 685 Artic] 
. ö For not paying money purſuant to A Qu 
| it Arreft of Judgment, We e f privi ”* ” 
38 Ariſes from intrinſic cauſes on the achment of privilege $12 The c 
. W face of the record 386 No a 
5 12 Altern. con 


ern. 


| 


a Attornment.. e 
Attornment of tenant under a writ 
of poſſeſſion in ejectment Page 604 


Attornies. 
Rules of Practice neceſſary to be known 
by them go 
The definition of 56 


Formerly made by letters patent 57 
If an attorney convicted of forgery, 
Sc. ſhall practiſe, judge has 
power to tranſport ibid. 
No perſon to act as an attorney, or 
ſue out any writ, Sc. without 
being ſworn and inrolled in one 


of the courts ; ibid. 
Any judge before admiſſion to ex- 
amine as to his fitneſs ibid. 
Admiſſion to be written on parch- 
ment ibid. 
The like as to ſolicitors ibid. 
None to act unleſs bound by con- 
tract for five years ibid. 
Jedge to examine 58 
The like as to ſolicitors ibid, 


An attorney of one of the courts 
may with conſent, Oc. ſue in any 
other court ibid. 

Not to have more than two clerks 59 

Secondary may have three ibid. 


a 


And an attorney permitting him to 
uſe his name whilſt in priſon, to 
be ſtruck off Page 61 

Not to extend to ſuits before con- 
finement ibid. 

He may commence an action on the 
bail bond ibid. 

The act relates to proſecutions, not 
a defence ibid. 

Peiſons bound to ſerve as clerks 
to attornies, are to Cauſe affida- 
vit to be made within three 
months after execution of con- 
tract | ibid. 

' None to be admitted attornies be- 

fore ſuch affidavit produced ib, 


| No attorney te take a clerk aſter 


diſcontinuing buineſs 62 
The clerk to be employed the whole 
time of ſervice by ſuck attorney, 

&c. ibid, 
If before the expiration of the time 

the attorney die, or the clerk be 

diſcharged by rule, and he is 
bound by ansther contract, ſuch 
ſervice to be good, if afiidavit be 
made and filed within three 
months ibid. 
Before admittance, aiidavit to be 
made and filed of the ſervice for 


Attorney of this court may carry on | five years ibid. 
proceedings in ales, in the | Duties to be paid ibid. 
name of an attorney of that court | And at what time ibid. 


by conſent jbid. 
Sworn attornies permitting thoſe 
that are not ſo, to iſſue out writs 
in their name, diſabled ibid. 


To be inrolled 3 
A [worn attorrey may be admitted 
a ſolicitor ibid, 


Any perſon in his own name ſuing 
out a writ, Cc. as an attorney 
or ſolicitor, and not inrolled, 
forfeits gol. 60 

Articles cancelled by order ibid, 

A Quaker having ſerved five years 

„ de admitted ibid. 

The oath ibid. 


No attorney being a priſoner to 


* 


Attorney acting as agent, or per- 
mitting his name to be uſed, or 
ſending any proceſs to an unqua- 
lined perſon, thereby to enable 
him to appear or act as an attor- 
ney, to be ſtruck of the roll 63 

None to act as ſolicitor at the ſei- 
ſions who are not admitted ac- 
cording to 2 Geo. 2. ibid, 

Perſons exempted 64 

An attorney not attending his em- 

ployment for one year, (unleſs 

hindered by iickneſs,) not al- 
| lowed privileg: ibid, 

Attornies diſmiſled from one court, 


3 . . 
be not admitted to practiſe in 


commence any action ibid. 


another ibid, 
It 
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1 


It is ſaid he is entitled to his privi- 


lege till he remains of record; 
but I think nor, if ke diſconti- 
nues his practice a year Page 64 
Not to be leſſee in ejetment ibid. 
No perſon to change his attorney 
without leave ibid. 
Nor till the bil! be paid 6 
Where the attorney dies, and no 
other retained, the cauſe ,may 


proceed ibid. 
Ho long an attorney's authority 
continues ibid. 


He is not compellable to appear, 
but if he undertakes he muſt 

| ibid. 

Alphabetical book to be Kept by 
the maſter, to enter the names 
and places of abode of the attor- 


certificate, or giving in a fili 
place of reſidence Page 6} 
Perſons having taken out cert. 
cates, may act for others whg 
have alſo taken them out 
Perfons under one certificate may 
act in any other court in which 
he is ſworn, c. idid. 
Where country attornies are con. 
| cerned in cauſes, declarations, 
Sc. to be delivered to the agent 
in town ibid, 
If the agent of plaintiff's attorney 
gives the agent in town for de. 
tendant time to plead, the coun. 
try attorney cannot ſign judgment 
till that ime be expired ibid, 
Notice of trial muſt be given in 
town, but a countermand may be 


nies ibid. given in the country ibid. 


If no entry made, fixing notice up 
in the office, deemed ſuihcient 66 
As to the ſervice ibid. 
Certificates to be taken out annuat- 
ly by every ſolicitor practiüng in 
any court holding plea for 40s. 
and upwards ibid. 
Thoſe reſiding in Lenden and Ve. 
minſier, the bills of mortality, or 
Edinburgh, to pay 51. for a cer- 
tificate 67 
Any other part zl. ibid 
From 1ſt November 1785, every act- 
ing ſolicitor, Sc. ſnall annually 
deliver in a note of his name and 
reſidence, c. in order to obtain 
a certificate ibid. 
Officers to enter on application in 
rolls or books for 1s. and to ſub- 
ſcribe their names on the certih- 
cate | 68 
Entering officers to ifſue annual 
certificates, which muſt be re- 
newed zen days before the expi- 
ration of the time for which it 
was granted, and ſo yearly ibid. 
Perſons reſiding forty days in a year 
within the limits of the higher 
duties, are to pay ſame ibid. 
Penalty of 50l. on acting without 


No under-ſheriff, ſheriff's clerk, 
Sc. ſhall be an attorney during 
the time that he is in office with 
any ſuch ſheriff ibid. 
Artcornies, for ill practice, Se. liable 
to be puniſhed in a ſummary 
way | ibid, 
Alſo for baſe and unfair dealings 70 
An attorney's name ſet without his 
authority to proceſs, proceedings 


ſer aſide 1bid, 
Cannot be bail, or leſſee in ejet 
ment ibid. 
Not compellable to ſerve as conſta. 
ble ibid. 
Payment to an attorney ibid. 
To the agent ibid. 


An action lies againſt an attorney 
for neglecting to charge à per- 
ſon in execution ibid. 

An attorney may detain writings 
till paid, but cannot detain deeds 
delivered upon ſpecial truſt, for 
the money due in that buſineſs ib. 

If a man has a joint cauſe of action 
againlt two, and one an attorney 
and the other not, he may 

both 7¹ 

Attornies Lien for Coffs ibid, 


He has a lie the money reco. 
| n on * 


ibid. 


EN Dr B- WM 


vered for his bill; if it comes to 
dis hands, he may retain ; if he 
applies to the court, they will 
prevent its being paid over till 
his demand is ſatisfied Page 71 


Bat he mult give notice before id. | 


Verdict for 201. error brought, the 
plaintiff compromiſed for 10 
guineas for debt and coſts, and 
upon motion why defendant 
ſhould not pay plaintift*s attor- 
ney's bill, it was denied ibid. 

If defendant's attorney pay the 
plaintiff's the debt and coſts after 
notice not to do fo, till he has 
been ſatisfied firſt, the former is 
liable to pay over again to the 
latter the amount of his lien on 
ſuch debt and coſts of the ſuit ib. 

If A. recover againſt C., and C. 
againſt A. and B.; the court will 
permit C. to ſet off the damages 
which he has recovered againſt 
thoſe obtained by A. on his un- 
dertaking that the bill of 4.'s at- 
torney in the firſt action ſhall be 
ſatisfied, he having a lien on the 
judgment for his coſts 72 

An attorney was ordered to pay 


—— 


To be governed by the maſter Pa. 73 
In all diſputes reſpecting maiters 
and clerks, court to exerciſe 2 
juriſdiction ibid. 


As to giving Evidence. 


Not bound. to diſcover and give in 
evidence the contents of a deed 
ſhewn by his client, nor can he be 
forced to act againſt his will ib. 

Attorney, when reſtrained from 


giving evidence, or not 74 
When may be examined ibid? 
When not ibid. 


New rule reſpecting clerks and their 


future admiſſion ibid. 
The expoſition ibid. 
Another new rule 75 
The form of the notice 76 


New act reſpeCting the duties on 
clerks ibid. 
No clerk to be admitted unleſs the 
indenture be inrolled with an 
afidavit within fix months 77 
Every ſuch clerk previous to his 
being permitted to practiſe ſhall 
make an affidavit of the payment 


of the new duty ibid. 


coſts, having joined in an affida- If any perſon not admitted in one of 


vit to ſupport a frivolous com- 
plaint ibid. 
If an attorney has been ſtruck off 
tae roll and called to the bar, not 
to de put on again, without leave 
ibid. 
If he be ſtruck off at his own re- 
queſt 
An attorney fined 
If arreſted by latitat, and be of this 
court, he may apply to be diſ- 
charged on common bail ibid. 
Wien muſt plead his privilege ib. 


the courts of great ſeſſions, &c. by 
virtue of a contract prior to the 
5 and 10 Feb. ſhall in his own 
name, or another name, ſue out 
any writ, Sc. in the courts at 
W:/minfter, without being ad- 
mitted in one of them, torfeit 


100). 78 


73 
ibid. | Perſons admitted in any court at 


| Wejimin/ier who ſhall have paid 


the 1col. may be admitted in any 
other court, without further duty 


ibid, 


an attorney convicted of felony, | As alſo perſons admitted in any 


{truck off 
Court will oblige him to deliver up 
deeds on ſatisfaftion of his lien, 
though he be a ſteward ibid. 


ttornies to attend maſter on firſt 
ibid. 


appointment 


ibid. 


court of great ſeſſions, Sc. who 
ſhall have paid 5c/. (except the 
courts at Weftminſter ) ibid, 
Perſons admitted in any of the courts 
by virtue of contracts made prior 


tothe days before mentioned, may 
& be 


1 50 


be admitted in any other of them 


without further duty Page 79} 


Articied- clerks having paid the 
duty, ſhall not be ſubject to any 
duty for new contracts with other 

maſters ibid. 


Con tracts before engroſſed to be | 


ſtamped, only one part need be; 


dut duplicate, Sc. ibid. 
Uiual allowance . ibid. 
Affidavit of due execution of ærti- 

cies of elerkſhip ibid. 


Of ſervice 8. 
If attorney be required to anſwer 
the matters of afhdavir, ſwear ir 
his exculpation to an incredible 


ſtory, court will grant an attach- | 


ment though he poſitively der, 
the malpractices imputed ro him 
+ Lo 


Attending Appointments 73. 


Attornies. 


Proceedings by Attornies. 
Je he ſues b wiiginal he waives his 
privilege 511 
Or if he ſues in another's name 
ibid. 
How to ſue by attachment of privi 
lege ibid. 


Inquiry or trial Page 51 
Need not indorſe name on — 
ment ibid. 
Proceedings againff Attornies. 
May be ſued under 40s. ibid, 
Cannot be arreſted ibid. 


An attorney of C. B. muſt put in 
bail on arreſt in this court ibid. 
If arreſted, and he is an attorney 
of this court, common bail 515 
A bill filed in vacation, good ibid, 
Same doctrine now ſettled ibid, 
But day of filing to be ſpecially 
ſtated if cauſe of action accrue; 


in ve cation ibid. 
The memorandum ibid. 
How to proceed 516 
Vhen he is to plead ibid, 
A copy left with known agent, 
good bid. 
Ene bill © bbid; 
Ihe jadorſement on the back 
to plead ibid. 


With whom the bill is to be filed 


7 

A plea muſt be demanded LY 
rule entered ibid, 
How to make up the iſſue if he 
pleads, and what to pay ibid, 
If arrefted in inferior court, may 
have a writ of privilege ibid, 


An attorney ſuing out an atrach- | The form of a writ of privilege to 


ment of privilege againſt any de- 
fendant, to leave a præcie with 
the figner of the writs, Cc. 


an inferior court ibid. 


Of taxing their Bills, 


161d. | Attornies not to commence an Aac- 


As to attorney ſuing a perſon in 


tion for fees, until one month 


Wales 512 | after delivery of their bills 518 
Attachment of privilege ibid. | Judges may refer them to be taxed 
Præcipe for ditto 513 ibid. 
Note as to ac etiam ibid. | If it appears he has been overpaid 
If action be not bailable ibid, ibid, 


If defendant appears, he files com- If leſs by a fixth part, attorney to pay 


mon bail with Mr. Nen ibid. 


colts of taxing 519 


Declaration ats. of an attorney | If not lefs by a ſixth, diſcretionary 


ibid. 


in court ibid. 


Venue ibid.] Not to extend to any bill of fees 


When the defendant is to plead 


between one ſolicitor and another 
ibid. 


* 


May 


J. R . I 


May be wrote with abbreviations 
Page 519 

Method to oblige an attorney to 
deliver his bill ibid. 
How to proceed to tax it ibid. 
If bill be delivered, and attorney 
dies, a ſixth is taken off, executor 
pays no coſts 20 


Attorney cannot be changed with- | 


out leave of court ibid, 
Bill cannot be taxed at the trial, cr 
inquiry ibid, 
If an attorney means to ſet off his 
bill, he muſt deliver it in time, 
ſo as It may be taxed ibid. 
A bill for conveyancing and parli- 
amentary buſineſs, as alſo cauſes 
in this court, may be taxed ibid, 
If the whole be for conveyancing, 


cannot ibid. 
DBoſineſs done at quarter ſeſſions, 
court will refer it ibid. 


An attorney's colts taxed, mult be 
paid before plaintiff can make a 
tet-off in an action againſt bim 
by the defendant in the former 
action 21 

A caſe where an agent's bill tas ed 

ibid. 

Executor may bring action for bill 
without its being ſigned 522 

But ſuch bill may be reſerred ibid. 


Avermnents 45. 
Bail-pieces 96. 
Bail, Common. 

T common law hoth muſt have 


appeared in perſon 187 
Who now muft ibid. 
Appearance, firſt act the defendant 

does ibid. 
Now reduced to mere appearance 

without ſereties ibid. 
To be filed in ejectment ibid. 
An attorney to appear if he under- 
| lake ibid. 
oft be filed in eight days after 


return of proceſs 188 


| If the debt be under 40s. defendant 


on appearance may move to ſtay 


the proceedings Page 188 


A warrant or memorandum to be 
filed with the bail-piece ibid, 
The form of the warrant ibid, 
Common bail-piece ibid, 
If Sunday intervenes 189 
If attorney undertake ibid. 


If he undertake, muſt appear ibid. 
To be filed on a judgment of non 
ſum informatus ibid. 
To be filed term writ is —_— 
ibid. 
When plaintiff to file it ibid. 
To be filed within eight days after 
the return of proceſs, or plaintiff 


may do it ibid. 
Affidavit of the ſervice of writ 190 
Before whom to be ſworn ibid. 


When plaintiff may file it ibid. 
May be filed by plaintiff accord- 
ing, Cc. without a memorandum 
or minute ibid, 
Muſt be filed by the plaintiff be- 
fore he can declare in chief 
ibid. 

It is the uniform practice to ſign 
judgment on 2d Nowember, when 
bail is filed between the 2d and 
6th Nowember ibid, 
Clerk to mark bail-pieces numeri- 
cally 191 


In what Caſes Common Bail will be 
ordered ibid, 


Defendant, held to bail on an affi- 
davit of debt due from three as 
ſurviving partners of another de- 
ceaſed, was diſcharged on com- 
mon bail, declaration being for 
a debt due from the three de- 
fendants alone „ 

Filing common bail voluntarily is 
invalid, unleſs a writ be ſued out 
within 14 days | ibid, 

If baron and feme are ſued, the 
baron muſt appear for himſelf 
and wife ibid. 


3D 4 


. 


Tf the writ be ſerved in the wrong | 


name, and defendant file bail 
in his right name, you may de- 
clare againſt him in his right 

- name Page 192 
Jt mult be filed on entering up a 
judgment on warrant of attorney 
ibid, 

Bail, Special. 
The definition of the word 154 


Reaſon why called ſo ibid. 
Bail and mainprize, the difference 
| ibid. 

They are two perſons who under- 
take, Ec. ibid. 
Special bail are either abſolute or 
conditional 15 5 


How to proceed, when bail has 
been given to the ſheriſf ibid, 


May be put in for the purpoſe of 


render, before return of writ 
ibid. 
So by attorney in conſequence of 


his uneertaking, or by the ſhe. 
riff ibid. 


No attorney, nor his clerk, to be 


bail ibid. 
1f they do, and no exception, good 
ibid, 


No ſheriff's afficer, Sc. ſhall be 


bail ibid. 
No perſons outlawed, or keeper of 
priſons, to be bail, Sc. ibid. 
Ven to put in, in Lenden or Mid- 


Jleſox 156 


Ho days are reckoned ibid. 
How to put in bail by bill ibid. 
Memorandum to be delivered ibid. 
In action againſt huſband and wife, 
huſband to put in bail for both 
ibid. 

Wife to be diſcharged ibid. 
Unleſs covertae be doubtfol if ſhe 
be arreſted as feme ſele, or have 

a ſeparate maintenavce ibid. 


If non e inwentus be returned as to | 
huſband, wite though arreſted | 


mult be diſcharged 157 


Form of memorandom Page 157 
Bail may be put in on a ates 1 


If time wanted — 
Special bail-piece ibid. 
Recognizauce by bill 158 
Notice of bail and rule Ibid, 


What notice ought to contaig ibid. 


Of Exception. 


If plaintiff be diſſatisfied, he may 
except againlt them within 29 
days 159 

When to juſtify aſter exception is, 

Exception to be in writing ibid, 


Within what time to juſtify ibid. 


Of juſtifying, 
Notice of juſtifying ſame bail a 
put in 169 
if ſame bai!, one day ibid. 


Notice of fame bail juſtifying ib. 
Of the ſittings 10 Serjtant '. In- 
Hall ibid. 
Now acjourned to T7": minſ/er ibid, 
When bail are out of court ibic, 
Three bail allowed to juſtify 161 
It one of the bail do not jullify, 
and the other does not attend, 
may pray a further day ibid, 


Of adding Tail. 


How to ad freſh bail and juſily 
ibid. 

Notice of adding and juſtifying tuo 
other bail ibid. 
Notice of one being added, ard 
that he, with the other alreacy 


put in, will jultify 162 
How to juſtify ibid. 
Rule for allowance muſt e dravi 

up ibid. 


Rule for allowance 163 
Afficavit of ſervice of notice 0 

juiiify idi0, 
Plaiatiff 


Notice of exception ibid. 


157 
s nia 
ibid, 
zbio, 
ibid, 


159 
ibid. 
ibid. 


may 
in 20 

159 
MN 10. 
ibid. 


ibid. 


ibid. 


ail az 
160 
ibid. 
> ib. 
i-Inn- 
ibid. 
4 ibid. 
ibic, 
101 
aflify, 
ttend, 
ibid. 


juſtiſ/ 
Tibid, 
10 rw0 
ibid. 
„ and 
Jreacy 
162 
idid. 
draw 
ibid. 
163 
ice to 
ibid. 


lauf! 


I 


Plaintiff's attorney may conſent 
Page 163 

Bail being put in by one attorney, 
no other ſhall give notice to juſ- 
tify without leave ibid. 
If one excepted to, and another 
a:dec, the former may be ſtruck 


out 164 
Exonerttur entered une fro tunc 
| idid. 


May apply when firſt attacked ibid. 


Bail juſtifying after rule to bring in 
the body expired, too lae Pa. 1069 


Of filing the Bail. piece 170. 


If no exception is made within a 
proper time, defendant may 
make affidavit of the ſervice of 
notice, and file ſame ibid. 

In vacation a priſoner may juſtiſy 
before a judge ibid. 

Of exunerating bail 500 


A: ta the Bail of an Alien 170. 


The bail of an alien may be dif- 
charged, having been ſent out 
of the kingdom, and having left 
no effects to anſwer ibid. 

But, it he has left property, other- 
wiſe 17! 


Landed property in Jamaica Coes | 
not qualify to jultity ibid. 
Of oppofing Bail. 
Gn what grounds bail may be re- 
jected ibid. 
Of putting in bail in the country 
165 
The chief juſtice may em power 
perſons to take bail 1h:d. 
And may make rule for juſtifying ; 
by allida vi: ibid. 
The rule 8 V. 3. 166 
Sie days to put in bail in the coun- 
iry did. 
And bail-piece filed within the 
time ibid. 
Note on the rule ibid, 
How to put in bail before a com- 
m:{oner 167 


Atfidavit of the due taking ibid. 
Aflidavit of the juſtification ibid. 
Refore whom to be ſworn 104d 
How to file the bail-piece ibid. 
Notice of putting in and filing 168 
Within what time to except ibid. 


How to juſtiſy ibico. 
Within what time bail. piece to be 
filed ibid. 


lat is a Waiver of the Juftifica- | 


140 168 | 


If the plaintiſf be diff:ticfied with 
the bail taken by the ſheriff upon; 
tae arreſt, he may except againſt 
them, and rule the ſheriff to 
Conpel a juſtiſication 165 


If the bail try the cauſe, muſt pay 
colts ibid, 


Bail, Proceedings againſt, vide Scire 
Facias, p. 484+ 


Bail Bond 171. 
In Londen or Midaleſex no bond can 


be put in ſuit, until four days 
after return of writ 172 
Country, ſix days 11d. 
Lat. returnable Veducſday cannot 
be allpred till Monday idid. 
The four days are one inclaſi ve, 
the other cæclſ ve 1b1d, 
If fourth day happen on Sunday, 
all the next day to put in bail 
ibid. 

If the plaintiff has excepted the 
bond, he cannoz proceed againſt 
ihe the tiff ibid. 
If a rule to ſhew cauſe why bond 
ſhould not be delivered pp to be 
canceiled, on filing common bail, 
all proceedings are fuſpended tilt 
the rule is diſcharged 1:4, 
The defendant has the ſame time 10 
put in bail after rule diſcharged 
as he had before in ig. 
18 Ine 
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The ſheriff, on requeſt, is to aſtipn 
the bond Page 172 
If plaintiff die before aſſigument, 
proceedings after will be ſet aſide 
173 

How to get the aſigument ibid, 


Of the Action on the Bond idid. 


The action muſt be brought in ſame 
court as original proceſs iſſued | 


ibid. 
Bat if the ſheriff ſue on bond, contra 
ibid. 
The venue mot local 174 
The bond may be ſoed by the ex- 
ecutor of the aſſignee ibid. 


An attorney waives his privilege by | 


entering into a bail 'bond - ibid, 


When the Bond ſpall Rand as Security | 


although no Proceedings for two 
Terms ibid. 


Bond ſhall ſtand as a ſecurity, if 
+ plaintiff has AM a trial ibid, 
The plaintiff had proved his debt 
under a commiſſion, as bail was 
not put in purſuant to the con- 
dition of the bond, the plaintiff 
took an aſſignment (although 
two terms had elapſed), and was 
- held good | ibid. 
Proceedings ſtaid on payment of 
coſts, though the bail ſurrender 
without juſtification 175 
Surrender to ſheriff after bond 
given, bad ibid. 
Where the plaintiff might have had 
judg vent againſt the principal, 
bail are liable, though he die ibid. | 
But where defendant dies, and no 
laches in him, court will relieve 
176 
When a bail bond is void ibid. 


Bail to the ſheriff may put in bail, 
and render ibid. | 
| 


Terms oz which the Court aui. fray | 
Proceedings on the Bail Bond ib. | 


Bail may now render after bond 
lligned befyre jillification ibid, 


L. Ks 


If bond is aſſigned, and a defence 
is to be made, bail muſt be put 
in and juſtified, and plaintiff 
may oppoſe Page 176 

How to be done ibid. 

If the bond is irregularly aſſigned, 
how to proceed to ſet aſide the 
proceedings 177 

Affidavit : ibid. 

Cannot plead in abatement, if pro. 
ccedings ſtaid on bond ibid. 

The irregularity muſt be ſtated in 
the affidavit ibid. 

If principal die between the arreſt 
and return of writ, court will 
ſtay proceedings if bond has been 
put in ſuit ibid. 


So if aſſigned aſter death of prin- 


cipal ibid. 
What is a waiver of the proceeding 
on the bond 173 
To an original in a plea of treſpaſ; 
on the caſe, ſheriff may take bond 
in a plea of treſpaſs only, and 
demand 752 
It is ſaid if ſheriff has taken a bai 
bond, yet if defendant render 
himſelf on the return day it 1s 
good, ſed qu. But, as a ſuperſe- 
deas was granted in this cale, 
the court determined it on that 
point only ibid. 


Bankrupt. 


Cannot be arreſted for forty-two 
days, if not in cuſtody before 
commiſſion ſued out 113 

When protected from arreſt ibid. 

Bankrupt impriſoned after certi- 
ficate allowed, how to be &il- 
charged 612 

How to diſcharge a bankrupt if in 
cuſlody after certificate obtain- 
ed ibid. 

un execution taken out after certi- 
ficate figned, and before allowed, 
is valid ibid. 

Bond and warrant given after ihe 
bankruptgy, not barred by £ 
tificate 

b, 


Be 


ence 
put 
intiff 
e 176 
ibid. 
ned, 
e the 
175 
ibid, 
pro- 
ibid. 
ed in 
ibid. 
arreſt 
will 
been 
ibid. 
prin- 
ibid. 
eding 

173 
eſpaſs 
bond 
, and 

75 
a ball 
ender 
it is 
perſe- 
caie, 
x that 
ibid. 


y-two 
de ſote 

11} 
ibid, 
certi- 
> diſ- 

612 
if ia 
btain- 
ibid. 
certi- 
owed, 
ibid. 
er tbe 
18 
Bank- 


„ 


Bankrupt cannot 
from an extent Page 612 


A bankrupt in cuſtody, on an at- 


tachment for the non-perform- | 


ance of an award, diſcharged on 
having his certificate ibid. 

A tankrupt may be diſcharged from 
a judgment given after his bank- 
rupicy, for a debt due before 613 

When certificate is a diſcharge ibid. 

A certificate under a ſecond com- 
miſſion void ibid, 

If the penalty of an annuity bond 
is once forfeited before bank- 
ruptcy, the value may be proved, 
and the certificate is a diſcharge 
from future payments ibid. 

But it is no bar to an action for the 
meſne profits ibid. 

Certificate will not - diſcharge a 
bankrupt from action on a bail 
bond ibid. 

But ſhall diſcharge proceedings 
againſt bail, in an action upon 
the old debt, who are not already 
fixed 614 

If the act of bankruptcy be be- 
tween the time of giving bail in 
error, and afirmance, no dil- 
charge ibid. 

A ſurety who pays the debt after 
the bankruptcy, is not barred 

ibid. 

A ſurety of a bond pays debt after 
bankruptcy, not barred by certi- 
ficate, and may hold to bail ibid. 

The rule of law reſpecting the ſure- 
ty of a bankrupt ibid, 

Bankrupt ſued as an executor, and 
pleads a falſe plea, is liable to 
colts, certificate before, no diſ- 
charge ibid, 

If barkrupt is an executor, com- 
miſſioners cannot ſeize teſtator's 
effects. 3 Burr. 1368. 

If cauſe of action ariſes before the | 
bankruptcy, intereſt, Sc. fince | 
are diſcharged 615 

if A. recover a judgment againit 


be diſcharged | 


4 before the bankruptcy of B., 


and revive it by /cire facias after 
the bankruptcy, the coſts of the 
Sci. fa. relate back to the judg- 
ment, and may be proved under 
the commiſſion Page 615 
How the bail of a bankrupt are to 
be relieved, on his obtaining the 
certificate before return cf ſecond 
ſei. fa. 
The rule of law ibid. 
If the bankrupt be in the cuſtody 
of a creditor who has proved his 
debr, he may petition for him to 


ele ibid, 

The petition ibid, 

How to proceed upon it 617 
Bargain and Sale, 

How to enroll ſuch deed 750 


Baron and Feme, 


A married woman muſt ſue with 
her kuſband 27 
Nor can ſhe ſue alone, though ſhe 
be a ſole trader ibid. 
When ſhe is to join with her huſe 
band | ibid, 
When may be ſued as a feme /ole 
ibid, 

In an action againſt baron and feme, 
the huſband liable, and to put 
in bail for himſelf and wife 114 
If ſhe be arreſted, ſhe ſhall be diſ- 
charged ibid. 
She may be arreſted, if the cover- 
ture be vet open and notorious, 
or if ſhe has impoſed on plaintiff 
in paſſing for an unmarried wo- 
man, or ſhe live in a ſtate of ſe- 
paration ibid, 
If ſhe obtain credit on pretence of 
being fogle ibid. 
If proceſs be againſt baron and 
feme, ſervice on the huſband 1s 
ſufficient for both; and if the 
huſband does not appear for |. im- 
ſelf and wife, plaintiff may for 
them 152 
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Bill of Midalgſix, Page 137. 


Brief. 
Of what a brief ought to conſiſt 374 
The evidence necefiary to be ſtated 
therein 37510 379 


Cauſes, Entry of, 360 
Certiorari. 
Certiorari to certify bill, bail, Wc. 
5 718 
warrants of at- 


torney 5 229 
—— original bid, 


— — 


Caje, Z r. C 2 20. 


NM gen caſe, uunen tie/paoſs 25 
Of the Cinque Pest 132. 
Circuit . 

Courts of aſiize*, Sc. what £9 
When judges ac to go the Circuit 

bid. 

Who they muſt be 81 
* p aw 1.4 1 7 20 Fo 

Formerty no man could be unge of 

qe In his OWN county 0d. 


But now a man may be a juſtice of 
crer and terminer and gas! aeli- 
gery within any county ibid. 

No judge can ſit at nit $1 ius in 
the county w heie he is born or 


reſides ibic. 


The judges ſit by vircue of five ſe- 
veral commiſlions ibid. 


The deſcription of tbe word wif 
[ris ibid. 
The ſeveral counties in Eg 


are Civided inta fix circuiis 82 


'The circuits idid. 
The ctücers of the circuit ibid. 


The buſineſs of the ſheriff and co- 


roner 8 83 
The clerks of aſhze ibid. 


Co gno dit Acticnem. 
The form of a cggasvit in cafe 445 


Ihe like in debt 440 
Yiow i0 bga the jasgment ibid. 


= 


Judgment by non ſum informates in 


debt Page 459 
Judgment by cegnobit actionem in 
| caſe ibid, 
The like in debt ibid. 
The like againft an adminiſtrator 
in debt 405 
The like in caſe | 460 


Committitur-fiece 624. 


Compounding Actions. 
Leave to compound denied, where 


there was no conſent 631 
| Leave given on the ſtatute of pam. 
{ 10g ididl. 


So wnere defendant was poor 68: 
I in a penal adion a rule be ob. 
| tained to ſtay the procecdirgson 
the ſum agreed on; an attach« 
| ment may be moved for the non- 
| payment of that ſum ibid. 
| The motion was granted after ver» 
Ba: ibid. 
| How to proceed, and affidavit ibid. 
On compouncCing a penal adlion, 
the king's part to be paid fi 
| vefore rule drawn vp ibid. 
Concilium 3 16. 321. 
Cane ten, fee Cegucwit 445. 


Conſideration 15. 


- —w—_— _ 2 


| Conjelidating of Acticui. 
| If two aRions are brought for 
cautes which may be joined, the 


court will conſolidate 12 
In ejectment 619 
& - ſolid 69 
Ho to conſolidate 07 
' In term ibic. 
| In vacation ibid. 


| How 20 proceed agaiaſt the others 
| in caſe of non-payment 66 
| If two actions are brought which 
| might have been joined ibid. 
Thirty-ſeven ejectments on ſame 

demiſe confolidated ibid. 
* where three actions were ſuc- 
| ceiiyely brought og ghee * 


v7 
* 


1 


doe at different times, court re- 
fuſed Page 668 
Nor will they conſolidate againſt 
different defendants in treſpaſs 
| though committed by all jointly 
ibid. 

Conflalles 692. 


Continuances 47. 


By vic. non niſi breve of the wenire 


401 
Of che proceſs and judgment 402 


Coroner. 
If the ſheriff be ſued, the writ muſt 
be to the coroner 143 


If the ſherifts are parties to the ſuit, 
then the werire mult be awarded 
to the coroner 333 

If there is an attachment againit 
the ſheriff in office, it mult be 
left with the coroner 132 

But if zgainſt the late ſheriffs, ir 
may be direQ-d to the preſent 


neriſts to attach them ibid. 
His f-e for attaching the ſheriff 

ibid 

To attend the aſüzes 83 


Corporations, 


Corporations aggregate, what 530 
May have leave to inſpect their 


books ibid, 
Corporations ſole ibid. 
Mutt fue by its name ibid. 
Minute variation not fatal ibid. 
Corporation aggregate muſt appear 
by attorney ibid, 


It cannot be ſued for a battery 531 
Nor maintain an aQtion tor it ibid. 
Cannot be committed to priſon 
ibid. 

It cannot be outlawed ibid. 
To compel them to appear, pro- 
ceeding mutt be by diſtreſs ibid, 
Muſt be ſued by original ibid. 


Proper proceſs againſt them is by 
diſtringas ib. 
How to proce2d ibid. 


Member cannot be witneſs unleſs 


dis franchiſed Page 531 
Ia ejectment plaintiff declared on 
a demiſe by a corporation, but 
did not ſet it forth by deed, held 
good | 532 
Not entitled to an eſſoign ibid, 


C2/ts, Security for, 193. 
Coſt; in Error 749. 


| Cofts. 

ReſpeQting executors, Sc. 403 

How to tax the coſts 380 

Afidavits ſworn in the country to 
be filed ibid. 


May have rule to be preſent ibid. 


Afidavit to increaſe coſts ibid. 
The like for not going to trial 346 
Security for colts now given by 

foreigners 194 
As to ejectments ibid. 


Covenant 17. 


Counties 130. 


Of the Counties Palatine 146. 
Lat. into them 148 


Court of King's Bench. 


Why courts of juſtice were eftabliſh- 
ed 


I 
A court defined ibid. 


They are derived from the power 


of the crown ibid, 
The king 1s ſuppoſed tobe preſent, 
but he 1s there repreſented by 
his Judges ibid, 
For the more ſpeedy adminiſtra- 
tion of juſtice many courts are 


appointed ibid. 
What a court of record is 2 
Only one ſuperior court by the 
Saxen conſtitution ibid. 
Why it was ſtripped ibid, 
The aula regia tripped of its juriſ- 
diction 3 


3D 4 Court 


n 


Court of K. B. the ſupreme court 
Page 4 

A remnant of the ala regia ibid. 
Dlſually ſat at We/min/ter ibid. 
It is termed the cu/os morum of the 
tealm ibid. 
Juriſdiction over all capital oft- 
fences, &c, ibid. 
So high that it keeps all inferior 
juriſdictions within the bounds 
of their authority 5 
The cognizance of all actions ex- 
cept real, and why ibid. 
It is the higheſt court of common 
law 6 
Every priſon is the priſon of this 
court ibid. 
It is a court of appeal from the 
Common Pleas and all inferior 
juriſdictions ibid. 
It grants a habeas cerpus to relieve 
priſoners, and may bail or diſ- 
charge . 
It cannot hold plea in any perſonal 
action under 40s, ibid, 
In caſe the debt appears by the 
declaration to be for @ leſs ſum 
than 4os., or on the oath of de- 
fendant uncontradicted by the 


plaintiff, court will ſtay the pro- 
ccedings 
So, if on removal ibid. 
As to exciſe officers ibid. 


No more coſts than damages in 
perſonal actions if the recovery 
amount to leſs than 40s. ibid. 

But debt will lie on a zexpros for 


168. 8 
The ſtyle of the court ibid. 
There are two ways of proceeding 

| ibid, 


Holds plea on a writ of privilege ib. 
Attornies and officers to be ſued by 
bill | ibid, 
It ſeems peers might have been 
ſued by bill, but now doubtful 
ibid. 

But members may 9 
But no writ of ſummons lies againſt 
common perſons 


Hiftory of the Proceedings in ibu 

Court Page 14 
Of the original writ idid. 
The ſecurity found on the original 


Cannot iflve unleſs debt be ich. 


Proceeding by bill 36 
The bill of Midalęſex, why ſo 


called ibid. 
The /atitat ibid. 
Introduction of the ge- tam 37 
Defendant's appearance ib. 
Bail ibid. 
Two at leaſt 35 
Recog nizance ibid 


How to diſcharge themſelves ib, 


Declaration, the definition of ib, 
The concluſion 39 
Defence, what id, 


Cannot have oyer of original writ 


40 
The different ſorts of pleas ibis, 


Pleas in abatement ibid. 
Requiſites of the plea ibid. 
When affidavit is not requiſite ib. 
Pleas to the juriſdiction ibid. 
Before plea, to appear, Cc. 4 
Of cognizance ibid. 
Concluſion of pleas in — 

ibid. 
Pleas to the juriſdidtion, when to be 
pleaded ' ibid. 


If pleaded of the next term ib. 
To be pleaded in time, whether 
rule given or not; previous to 
which, declaration to be taken 


out of the office 42 
How they are got rid of on wy” 
ibid, 

Defendant may confeſs the _ 
i 1910, 
He may do it by paying money into 
court ibid, 
The general iſſue, what 43 
Special pleas in bar ibid. 


The qualities of a plea 44 
Cannot plead a ſpecial plea, which 


amounts to the general iſſue id, 
ibid. 


ibid.] Replication 


Rejoindet 


1 N D 
Rejoinder 


Page 45 
New aſſignment ibid. 


bid 


Averments on an iſſue taken ib. 
Demurrer 46 
What an iſſue in fact is 47 
Continuances to be made 1hid. 


When a plea of puis darrein conti- | 

nuance may be pleaded ibid. 
When not 48 
Of the writ of audita guerela ib. 
Plea puis darrein continuance can— 


not be rejected, if verified by af- 


fidavit ibid, 
Venire and diſtringas 49 
NM prius record 50 
Peſtea ibid. 
Party may bring error 51 
Executions, the different ſorts ib. 


Satisfaction ibid. 


Cuſtoms, 


How to proceed againſt officers of 
cuſtoms 696 
A!! the regulations in the act touch- 
ing actions to be brought againſt 
en ciſe officers, and others, extend 


to officers of the cultoms ibid. 
Limitation of actions ibid. 
General iſſue ibid. 
Notice ibid. 


Debtors in Execution, vide Inſolvent | 
Debtors 639. 


Debt 18. | 


Declaration. 
,ECLARATION is a legal ſpe 
cification of the cauſe of action | 


195 


How to declare if proceſs be taken 


out in a wrong name ibid, 
ihe ſubſtantial rules of pleading 
ate founded in ſtrong ſenſe, Wc. 
ibid. 

Hororable to have the knowledge 
7 of pleadin ibid. 
Gengtal rules reſpecting declara- 
tions 196 


ö 


Rule for preventing unneceſiary | 
* 
3 


E X. 
length in covenant, flander, on 
ſtatutes, and debt on judgment 


Page 197 
Of ftriking out unneceſſary Counts ib. 


A caſe of refuſal in C. P. on appli- 
cation, in the firſt inſtance 754 
What a declarstion in covenant 
need not ſtate | 198 
The objects in pleading are preciſion 
and brevity ibid. 
In covenant need not ſet forth more 
than neceſſary to entitle plaintiff 
to a recovery ibid, 
If more is ſtated, to be ſtruck out, 
and coſts allowed ibid. 
Variance between the proceſs and 
declaration, M hen fatal 199 
May declare gui tam, though the 
proceſs be not ſo ibid. 
The court will nat on motion per- 
mit defendant to take advantage 
of a variance between the ſum 
mentioned in the ac ctiam part of 


the /atitat, and the declaration 
ibid, 


As to Particular of Demand. 


Plaintiff to give particular 
What it cugnt to ſtate 


200 
ibid. 


Of declaring. 
How de bene , or in chief ibid. 
By original 201 
How it two Sundays intervene ib. 
Notice mult be given de bene e ib. 
Actions to proceed though no me- 
morandum filed ibid. 
Two ways to declare ibid. 
I two be hee to bail in one action, 
cannot declare ſeparate ibid. 
How declaration prepared ibid, 
Defendant's attorney to pay for a 
COPY ibid. 


Of declaring wwhore Special or Common 
Bail filed 202 

Declaration to be paid for before 

plea, gu. 


ibid. 
Of 


r 


Of declaring when plaintiff files 
bail according, &c. Page 201 
If a declaration be filed before the 
end of 2d term, though no notice 
given, good to prevent a norfros 
20 
Of declaring de bene ce where — 
aftidavit filed, on proceſs return- 
able before the laſt return on 
common proceſs ibid. 
The like on bailable proceſs 204 
If bail be not jullified, the' declzra- 
ration may be delivered the neut 
term to plead without imparlance 
ibid. 
When defendantentitled to imparl- 
ance ibid. 
Of delivering a declaration by the 
205 


* 
If ſpecial or common bail be filed- 


by defendant, any perſon may 
declare againſt him by the by 
before the end of the next term 
aſter return of the proceſs ibid. 
If tne defendant file bail, any other 
plaintiff may Geclare by the by 
againſt him, within the term the 
writ 15 returnable ivid, 
Muſt ceclare in the original z ction, 
before declaration by the by 2c6 
The delivery of a declaration before 
ſpectal bail is put in, is a waiver of 
the bail, and if before bail be 
Joitifies, it is an acceptance of 
them, unleis delivered de bene ee 
ibid. 

If original be ſued out in one coun- 
ty, and the ceclaration laid in 
another, bail are Giicharged ib. 
Within wat time to declare, or a 


RENpres 207 
How to obtair time ibid. 
Obſervations od the notice ibid. 


baiiable 


Declaration Page 20 3 
If it be improperly intitled, may be 
corrected 219 
At the inſtance of both idid, 


As where a tender is made ibis. 
Defen2ant has a right to have it in. 
titled agreeable to the true time 
of delivery ibid. 
If the cnuſe of action ariſes in the 
term, how to lay the day ibid, 
When the day is material ibid. 


terial i 211 
In aſſault, proof tbat the aſſault 
was on a day after commence. 
ment of ſuit, may be helped ib. 
Of the day to be laid in trover. ib. 
In penal actions, may ſhew true com- 
mencement of the ſuit ibid. 
If bill be filed againſt an attorney in 
vacation, the {pecial day of f ing 
may be in{ertea, if cauſe of action 
accrued 1n that vacation ibid, 
Declaration for payee againſt the 
acceptor, On a bill of excharge 
by original 212 
The like on a bond obligee 2gaintt 
the obligor 213 
The like on bond at the ſuit of 
aſſignees of bankrupt ibid. 
The like ats. executors by bill 214 
The like in debt upon a judgment 
recovered by plaintiffs in K. 3.215 
Declaration on a pres for the de- 
fendant for not declaring 216 
The like on a bail bond by ihe 
aſlignee of the ſherifis again 
principal thid. 


The like ageinſt one of the bail 219 
If bood afligned by late ſherifis 222 
| The like for a common aflault id, 


; . | For an aſſault and falſe impriſon- 
Notice of declaration de bene Je, if | Hare OG | ab 


ment ibid. 


2CS | The like for an aſſault and putting 
The like on common proceſs idic. | fvapc--# oy " p 


The like upon common proce!s 


out plaintiff's eye wich a lighted 
ſquib 223 


where bail or appearance is filed | Dec{aration in trover for plate id. 


according to the tstute 20g 


— ; | | The like in treſpaſs, breaking and 
If filed of another term 1did. ö 


enteting the cloſe, eating up on 
treading 


| Of intitling and laying the Day ini: 


Treſpaſs, aſlault, &c. day imma. 


I «ͤ / = 


treading down corn with eatile, | to rejoin gratis, if the replica- 
2 Page 224 tion affords cauſe of dem. Pa. 323 
For breaking and entering houſe, | Where there are iſſues in fact and 
making a noiſe, and doing da- in law, the plaintiff may waive 
mage therein 225 | the iſſue "_ and take out in- 

| uiry on demurrer after argu- 

Deeds. re * ibid. 

How to inrol a deed of bargain judgment on dem. to one count, 
and ſale, and the time 759 | plaintiff may execute inquiry, 
Entry and docket 751 — entering nolle preſegui 1 
/ N the iſſues ibid. 

mon; ee © A general demurrer book, where 
Demurrers 46. the demurrer is to the declara- 

What a demurrer in law 1s 319 | tion ibid. 
For what cauſes there mult be ſpe- Joinder 324 
cial demurrer ibid. Demurrer to a plea ibid. 
ee ee 320 | When judgment fina/, and when a 
When to demur ſpecially ibid. | re/poudens ouſter 325 
emurrers are general, or ſpecial ib. Dem. to replication ibid. 
If there be three counts, and one | Leave to withdraw dem. and take 
good, plaintiff muſt have judg- | iſſue on the replication ibid. 
ment ibid. When court will permit plaintiff to 
Replication intire, if bad in part, withdraw Cemurrer, and to reply 
bad for the whole 32 ibid. 


[ | * 
Cannot demur to declaration, be- Cauſes of dem. to be ſpecially aſ- 


zuſe it ſays ſummoned, inſtead | figned . ibid. 
__—y ek ibid, | Plea may be bad on general dem. 
* i PRI ibid | though may be helped after ver- 
ev t9 proceea to Argument 1D; a dict ibid. 
After jod2ment for plaintiff, if | Leave was given to amend after 
aftion in debt ibid, | argument and before trial of the 
[fin caſe 322 | other iCues | 325 
Caules for argument, when to be ca- Departure, within 4 & 5 Ln. ibid. 
tered, and argued ibid. | How to make up a demurrer bock 
Tie paper days ibid. on a ſpecial cemurrer ibid, 
1iitere is a demurrer, may app'y If there be an iſſue as to part, and 
to amend ibid. gemautrer to the other part, the 
It not, plaintiff's attorney may iſſue may be tried firſt ibid. 


me vp the book, and how id. | If plaintiff refuſes to join in de- 
Ceneral cemurrer muſt be bgned | murrer, how to compel him 


ibid. ibid. 

Ique money not to be paid ib. Plaintiff to deliver books to chief 
D-terdant cannot <vaive the gene- and ſenior judge, the defendant 
ral iſe, and give ſpecial plea, nor | the other two ibid. 
<aive a general d:mourrer, and ; Anciently four days, now two, be- 
give a ſpecial one; but he may | fbre argument ibid, 


ſtrike out a /pecial plea or /pecia! When the demurrer bock may be 

demirrer, and plead the general | made up by the defendant, an 

iſſue ibid. how to proceed 327 
Defendant not bound by a conſent | The rule ibid. 


Detinue, 


ni. 


Detinue, Page 23. 


: Diſcontinuance. | 
The meaning of the word 676 


After demurrer joined, and enter- | 


ed, cannot diſcontinue without 


moving the court ibid. 
After iſſue and verdict ibid. 
But before or after declaration, 


plaintiff may by ſide- bar rule, 


aud how ibid. 

There muſt be an appointment on 
the rule to tax | 677 

 Diftringns, 
Difringas againſt a peer 525 
— againſt a member 528 

Teftatum 5 29 

Wnat athdavit is to contain, to fell 
the iſſues | 524 


The act of 10 Geo. z. extends to all 
writs of di/tringas ibid, 
The ſheriff now may be ruled to 
bring in the body, inſtead of be- 
ing compeiled by diſiringas 184 


Diſtringas Juratores 50. 


| Memorial of judgment Page 4ot 
Certificate ibid. 
Affidavit ibid. 


| Continuances on the roil ibid: 


Zjectment. 
ge a poſſeſſory action 566 
'And all titles to land are now 
| tried by it ibid. 
Uſual to ſeal leaſes ibid, 


But court interpoſed, and tenant to 
be ſerved with ejectment ibid. 
An ejectment is an invention for the 
the trial of titles 567 
The court have every control over 
them ibid. 
Defendant obliged to go to trial on 
the merits ibid. 
| The invention of it, for the ad- 
vancement of juſtice ibid. 
Plaintiff and defendant fictitious 
perſons ibid. 
It may be ſo modelled fo as to an- 
ſwer every end of juſtice ibid, 

| Adopted in lieu of real actions 
| ibid. 
A poſſeſſory remedy, and leſſor mult 
ſhew a right to enter by proving 


poſſeſſion within twenty 7 5 
ibid. 

Defendant need not plead the fta- 
tute of limitations 563 
The confeſſion of leaſe, Cc. bars a 
nonſuit ibid. 
But to avoid a fine, there muſt be an 


actual entry proved ibid. 
And the demiſe cannot be carried 


| 


A common d:i/tringas 365 
Special ditto 360 
For a view ibid. 
Deocketing Rolls. | 
The manner of making the entries 
97 
Rolls to be brought in ;bid. 
Plaintiff's warrant ibid. 
Defendant's . ibid. 
Nature of the action to be ex. 
preſſed 398 
What term to be entered if on an 
iſtue ibid. 
How on an interlocutory judgment 
ibid. 
How on nonpros 399 
Poſt terminum ibid. 
How to docket the tolls ibid. 
Docket- paper ibid. 


No judgment to affect any lands 
unleſs docketed 400 | 


| beyond the actual entry; in all 
| other caſes it is ſufficient ibid. 
The formal title of a truſtee ſhall 
not be ſet up againſt a cui que 
truſt ibid, 
If there 1s a recovery, the damages 


are nominal ibid. 


The real damages are afterwards 
recovered in an action for the 


meſne profits ibid, 
No diſtinction between a verdict, 


and judgment by default ibid. 
Plain 


Cuſte 
you 


N 
Heier 


ö 


Plaintiff muſt recover according to | 
the title Page 568 
Were ejectment brought, there can 
be no diſſeiſin 569 
judgment is for recovery of the 
poſſe ſſion ; ibid. 
If leflor has a freehold, he 1s in as 
a freeholder ; if he has a chatte! 
intereſt, he is in as a termor ib. 
If he has no title, he is in as a treſ- 
paſſer; and without any re- entry 
by the true owner, is liable to 
account for the profits ibid. 
The defendant is to ſhew leſſor's 
title is expired, and has no right ; 
to turn him out ibid. 


4 


Hew to proceed on a wacan! Poſſe/- 
; fron 
Premiſes muſt be entirely vacant ib. 
Leaving beer in acellar, is keeping 
poſleſſion by tenant ibid. | 
So, leaving hay in a barn 570 
In caſe of land, where there is no 
houſe, if it is known where te- 
nant lives, mull be ſerved ibid. 
How to proceed ibid. 
How to ſeal the leaſe ibid. 
Letter of attorney to execute a | 
leaſe on the premiſes ibid. 
The leaſe 571 
f no letter of attorney, how to 


ſeal the leaſe 572 
Declaration and notice ibid. 
Aflidavit ibid. 
Of moving ſor judgment 573 


in caſe of vacant poſſeſſion, no per- 
ſon can be made a defendant 
| ibid. 

Of Notice to quit, previous. 


When notice is requifite, and when 
not, before ejectment 574 
| defire you to quit, Sc. or ſhall 
jaſiſt on double rent, good no- 
tice ibid. 
When entitled to double rent ibid. 
Cuſtom of London as to notice to 
quit | e272 | 


3 


Driendant held from Dichaelmas, | 


ibid. | 


Ge 


and ſerved with notice to quit at 
Mid/ummer, plainuff nonſuited 
= Page 575 
Adminiſtrator has the ſame right to 
hold as the inteſtate ibid. 
In caſe of a tenancy from year to 
year, there muſt be half-a-year's 
notice to quit, ending at the ex- 
piration of the year ibid, 
If leaſe expires, and tenant receives 
no intimation that tenancy is to 
ceaſe, he muſt have notice 576 
Infant reverſioner muſt give notice 
ibid. 

Notice delivered to a ſervant at the 
dwelling-houſe of tenant, and 
explained at the time, is good, 
without fhewing in evidence it 
came to the maſter ibid. 
The law as to leaving notices ibid. 


For what an Ejednent lies 


577 
ibid. 
How to proceed if tenant in poſſeſ- 

ſion 578 
How if wife be ſerved ibid. 
Muſt be on premiſes, or at huſband's 

houſe ibid. 
How if fon, daughter, or ſervant 
be ſerved ibid. 
Where huſband and wife both keep 
out of the way ibid. 
Tenant in poſſeſſion being perſon- 
ated at time of ſervice by ano- 
ther, who accepted the ſervice in 

her name, a ſpecial rule made 579 

When to be ſerved, and of the no- 
tice to appear in teaun, and conn- 
try cauſe ibid. 
Ejectment may be ſerved on the 
wife on the premiſes, or at huſ- 

band's houſe 753 
But where the afſidavit did not ſtate 

ſervice on the wiſe, either on 
the premiſes or at the huſband's 

houſe, it was refuſed 5 
Declaration in ejectment by bill 580 
The not ſubſcribing the notice wich 

the name of caſual ejector, no ir- 
regularity ibid. 
a Declaration 


For what it dees not lie 


. 


Declaration by original Page 581 A tenant muſt give notice to the 
The like on a double demiſe 532| landlord, or torfeit three year, 


How to deſcribe premiſes for a| rent Page 560 

rectory, Se. 583 | Tenant to a mortgagor why does 
The like for a vicarage, &c. ibid. | not give notice of an «jeciment 
A demiſe by deed ought to be brought by the mortgagee to en. 

ſhewn for a reQory 584 force an attornment, is not liable 
How to deſcribe a manor ibid. ibid. 
The thing demanded to be ſtated | It extends to caſes only wpere 

with certainty, ibid. ejzetments were brought, which 
In what county to be brought ibid. | were inconfltent with the land. 
Day of demiſe ibid. lora's title idid. 


If title accrres in Eafter vacation, | When conſent role is filled up, it 
yet you may deliver declaration | muſt be annexed to the plea, 


as of that term 585 and if by bill, file common bail 
To be brought within 20 years ib. ibid, 
| .. | If by original, enter appearance 
How to move for Judgment ibid, ibid, 
The clerk of the rules to keep a book | Note of appearance ibid. 
and enter the names of plaintiff | Plea $91 
and defendant and firſt leflor 586 
And the rule for judgment to be 2 ayer Jer Fare da 


now taken away two days after 
modon l de big. Of che Appearance by the Landon 
Affidavit of ſervice ibid. : 592 
Of the defect in the ſervice ibid. He is now empowered to make 
Of judgment ſor non- appearance himſelf defendant, with or with- 


and plea 587 | out the tenant, by leave of court 
How to ſign judgment againſt e the s ibid. 
caſual ejeftor ibid. Conſtruction of the act idid, 


If mers, may be ſe ſds ib, landlord mate defendant ik 
, 


Of amending Declaration ibid. ibid. 


A vi exe a deed in in | mon te We 


out the title, though it cannot ra 
cure a defective — 588 then to ſhew the writ of error fir 


Ejectment open to every equitable * * 
regulation ibid. 13, are conſidered as Landlords 59; 
QF appearing in Town Cauſes ibid. | parſon | bbid, 
h p big.] No man to be admitted unle!s de 
3 : mm hath been in poſſeſſion 1bic. 
If term ends on Wednc/day, tenant | Heir and lord ibid, 
has all Monday to appear in 589 | Ceftui que truſt ibic. 
150 i „ ibie. 
How to appear for the Tenant hes be 890 
Common conſent rule ibid. | Mortgagee cut of poſſeſſion idid. 
Explanation of the conſent rule | Reverſioner ibid. 
5 


Hu 


1 


(ow; to appear for the Landlord P. 594 
Landlord at trial muſt confeſs leaſe, 
Ee. ibid. 
If landlord is made a defendant, 
plaintiff muſt prove his the de- 
ſendant's tenant in poſſeſſion 595 
[f a verdi be againſt the Jand)ord, 
mult move to take out execution 
ibid, 

judgment was by default, it ap- 
" peared on motion to ſet it aſide, 
that landlord had mo notice of 
the ejeament from his tenant, court 
let him in to defend ibid. 
When time for appearance is out, 
and there is a plea, how to pro- 


creed to make up iſſue ibid. 
Ive by bill 596 
Jae by original ibid. 
Notice of trial ibid. 


If there be an infant who ſues in 
ejeciment, he maſt name a guard- 
lan after plea ibid. 

Of Security far Ceſſa. 

The le ſſor of the plaintiff muſt give 
ſecurity for colts, though his re- 
ſicence be in Ireland ibid, 

Where there has been a former 

_ EjeCtment, rule is, to ſtay pro- 
ceedings in ſecond, till the coſts 
of the tormer are paid 

How to make up record ibid. 

Wast a ſpecial verdict ovght to 
ſtate 597 

If jadgment be ſigned in a country 
cadte, and no poſſeſſion deliver- 
el, 2 judge may compel end 
Plaintifſr to accept a plea, or ſtay 
the orocecding ibid. 

Vien defendant ſhall have reply 

- at trial ibid. 

Judgment by 27 dicit with a re- 

„ tttar dampna ibid. 

Fical jodgmeat after ſpecial ver- 


ibid. | 


ict ibid. 
Fioal judgment on a retraxit of the 
pl-3 598 


It plain tiff be nonſaited for want of 
cop feſſing lenaſe, Sc. how the aſ- 
ſoclaie is to act $93 

* 7 ö 


If there be ſeveral defendants, and 
ſome appear, and others not, how 
the aſſociate is to act Page 599 

How to proceed after plaintiff is 
nonſuited on the merits, or on 
verdict for defendant ibid. 

How to proceed if plaintiff be 
nonfuited for want of confeſling 
leaſe, &c. ibid. 

After nonſuit in this caſe, cannot 
take out execution anti the day 
in bank 600 

Same point held lately ibid, 

If nonſuited, may pay cofts to 

which cefendant he pleaſes 


ibid, 
May have a new trial on proper 
grounds ibid, 


What defect verdict cures ibid. 
Execution muſt be taken out ac- 
cording to right ibid. 
If verdict for piaintiff, may have ca. 
Ja. or f. fa. for coſts ibid. 
If leſſor dies before aſſizee, and 
plaintiF be nonſuited, executor 
ſha!! not have coſts ibid, 
Ejec ment a gainſt two, one dies 
after in ue and before trial, death 
may be ſoggeſted ibid. 
If leſſor dies, cannot be pleaded 
puis darrien contin. Gor 
Ot the writ of poſſeſſion ibid. 
Writ of poſſeſſion by bill on a ſingle 
demiſe, and altered for one by 
original ibid. 
The like, and f. fa. for coſts 602 
Writ of poſſeſuon on two demiſes 


603 
Retraxit 60 
A::ornment ibid. 
The form ibid, 


Proceeding under 4 Ceo. 2. c. 28. 
where there is half a-year's rent 
due on leaſe, and the tenant 
quits, and leaves no ſufficient 
diſtreſs ibid. 

What afidarit ought to contain 

605 

A bill in equity not filed within fix 

months, there bs to be no relief 
ibid. 
It 


„„ I 29S 


If fuch dil! filed, muſt bring into | Mortgagor may, pending ſuis, ap. 
court all rent, Sc. Page 605, | ply to pay principal, intereſt, and 
If tenant pay before trial all rent colts Page 6c8 
and coſts, proceedings to ceaſe ib. Court will order all proceedings tg 
Conſtruction of the act 4 Geo. 2. ib. be ſtaid on payment of principal, 


Upon ſervice of declaration, te- Se. ibid. 
nant may apply for leave to pay This cannot be done after writ of 
rent and coſts ibid. poſſeſſion executed ibid. 


How to prepare declaration 606 If mortgagee bring eje&tment, court 
Affidavit to move for judgment ib. will ſtay proceedings on payment 
How to move | ibid. of principal, Sc. for performance 
As to the landlord's right to bring of covenants, and will diſcharge 

ejectment without a demand ib. | defendant out of cuſtody ibid. 
An actual entry not neceſſary 607 The like without payment of bond 


If tenant appears and pleads, upon | for money lent bog 
trial, the landlord muſt prove all | On payment of principal, court 
the matters ſtated in his affidavit will ſtay proceedings on bond for 
ibid.] performance of covenants, and 
How to proceed if brought for'non- | diſcharge, Sc. ibid. 
payment of rent only ibid. How to recover the meſne profits ib. * 308 
For the forfeiture of leaſe, a par- In what name the action ought to 1 
ticular of the breaches may be be brought ibid. Mo 
had ibid. | What proof is neceſſary to recoyer 20 
1338 them ibid. 
Of Proceeding by Mortgagee ibid. jc brought by nominal plaiatif, 1 5 
Mortgagee may recover without no- court will ſtay proceedings till If (+, 
| tice to quit againlt a tenant who ſecurity is given for colts 610 kx 
claims on a leaſe from a mortga- | One tenant in common may have =p 
gor, granted after the mortgage, this action againſt the other ib. P 
without privity of mortgagee ib. | As to the coſts where 18. is found 4 
But, if there be a tenant from year ibid, 
to year, and the landlord mort- | Cannot pay money into court ib. 
gages pending the year, tenant | How to remove an ejectment from 
muſt have notice to quit ibid. the Mayor's court, London ib. 
If he has encouraged tenant to lay Of conſolidating declarations in What 
cout money, he cannot maintain ejectment ibid. Etror 
ejectment | ibid. this 
If mortgagor be left in poſſeſſion of Of ftaying the Proceeding in a ſecond om 
the premiſes after mortgage, no Zjedment, until the Cojis of a by | 
notice N 608 former one are paid. 611 i ber 
The mortgagor has no power, ex- | So in 
preſſed 2 ia let leaſes | The 3 ! eee 0 1 It pro 
not ſubject to every circumſtance —_ 2 py ae, CO ys” will lies 
of the mortgage ibid. A RN = 3 tom 
A morigagee may proceed if he ſtay abr. Ag dick * of Z 
he has given notice to the tenant So, w — en * 1 in ler 
that ke will not diſturb him, but | _ lende cn deni die, 4. Where 
3 only requires his rent ibid. So, till coſts of a nonſuit = py * 
1 A mortgagee has the legal intereſt, though there was oo 10 * Who r 
1 aſter notice given, and may ciſ- | ferdant, not party to the 1910 What 
. traia ESE am 2 
bf . | ; Zleght, 


Zlegit. 
Eligit is a judicial writ Page 430 
If goods are not ſufficient, then a 
moiety of the lands, Sc. ibid. 
After elegit executed, cannot take 
the body ibid. 
A rent-charge may be extended ib. 
So a term of years ibid. 
So lands in ancient demeſne ibid 
But a rent - ſeck, or copy hold, can- 
not ibid. 
If egit be levied on the goods 
only, and no lands extended, 
then a ca. /a. may be bad ibid. 
| What the ſheriff 1s to do on an 
elegit 431 
It |'-+ againſt peers and members, 
& ibid. 


c. 
An elegit i» debt ibid. 
— Caſe ibid. 
Præcipe 433 


Ma award on the roll ſeveral ele- 
gits ibid. 
Proof neceſſary to ſupport an eject- 
ment On an elegit ibid. 
If ſeveral cloſes, c ſheriff not 
bound to deliver a inviety of each 
perticular ibid. 


England, Counties of, 130. 
Ely Franchiſe 149» 


Error. 


What a writ of error is 699 
Error lies from inferior courts ir 
this court ibid, 
From this court, if proceedings are 
by bill, into the Exchequer-chams 
ber ibid. 
36 iN 4 gut tam action 700 
It proc:edings by original, error 

lies in the Houſe of Lords ib. 
From proceedings on the law fide 
of Exchequer to Exchequer-cham. 


ler ibid. 
Waere on judgment of Aire facias 
11d. 


Wo may have it, and who rot ib. 
What to delctibe in the wtit ibid, | 
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| 


Againſt whom to be ſued Page 701 
It will get lie on a nonſuit ibid, 
Of motion to quaſh the writ, and 
in what caſcs ibid. 
If it be ſued out againſt good faith, 
it w:1| be quaſhed 702 


Of amending the Writ ibid · 
Judgment ſhall not be reverſed upon 
error, for any variance in form 
between original an! declaration, 
nor between original and bill ib, 
Death of eicher party between ver- 
dict and judgment, not to be al- 
leged for error 703 
The ſtatute of jeofails extends ta 
judg ments on confeſſion, Sc. fa 
as there be an original writ or 
b\ll, and warrants of altorney 
filed ibid. 
After verdict, no jodgment to be 
ſtaid for any defect in form or 
ſubſtance, in any bill, Sc. for 
variance, Se. ibid. 
Within what time to be brought 
ibid. 

If party confeſſ-s that the writ is 
brought purely for delay, court 
will interfere, therefore will not 
ſtay proceedings, on an action 
pending ſuch writ ibid. 
If parties are in ſuch caſes reſtrained 
from bringing error, legiſlature 
mult :ntertere ibid, 
If one of the bail declare error is 
brought for delay, or an attor- 
ney, court will Ray proceedings 

| O 
But, unleſs ſome declaration of the 
tort is made, court will not ſtay 
the proceedings ibid. 
Action on the recognizance of bail 
peading error; attorney ſaid, if 
one cf the bail paid the money, 
he ſhould never get it again of 
defendant, but while the cauſe 
was depending, he might preva l 
on him to fſec:le; court refulcd 
to ſtay proceedings idia. 


2b 4n 


* 


In what Caſes Bail is to be given 
in Error, or Execution may iſſue 
Page 704 


Bail in error cannot render #705 
No execution to be flaid on any 
action of debt on 2 Ed. 6. unleſs 
bail ibid. 
Nor on any action on the caſe, tro- 
ver, covenant, Sc. ibid. 
Nor to extend to popular or penal 
actions ibid. 
No execution ſhall be ſtaid after 
verdict in any perſonal action 
whatſoever, onleſs bail ibid, 
Not to extend to executors, nor ac- 
tions penal ibid. 
In dower or ejectment, bail to be 
given by plaintiff himſelf - ibid. 
The recognizance to be in the va- 
lue of two years rent due, and 
double coſts 706 
In ejeciment, defendant may 1 
two ſureties bid 
Executors, when judgment is de 
benis prepriis, muſt put in bail 
ibid. 
But if ds Ben, teflatorit, otherwiſe ib. 
Ja error on judgment in debt on 
bond, bail bound in the ſum re- 
covered ſufficient, it being double 
the ſum due ibid. 
Bonds that require bail ibid. 
Bonds that require no bail ibid. 
Bail ſhall be given in debt upon 
the judgment, if zo bail given 
before, though a writ of error is 
brought, otherwiſe not 707 
Bail not requiſite on error on judg- 
ment, in an action founded on a 
prior judgment, nor in debt on 
recognizance of error ibid. 
If bond be conditioned to convey 
an eſtate and judgment by de- 
fault, no bail in error ib d. 


How to ſue out a Writ of E-ror on 
Judgment in K. B. returnable in 
Exchequer ibid. 

Precite ibid. 


Allowance ſerved is a /ufer/edegy 
from the time of all proceedings 
Page 108 

When error ſhall be delivered to 
the clerk of the errors ibid, 


Within what Trme Bail is to be put 
in ibid, 
When a /uper/edeas ibid, 
Error allowed 3 iſt May, final judg- 
ment not ſigned till the 14th 
June, within four days of which 
bail was put in—rele to ſet aſide 
the execution made abſolute ib, 
And if allowed and ſerved before 
judgment ſigned, it is good ib, 
The ſervice of allowance is to bring 
party into contempt 709 
The plaintiff in error has 4 clear 
days afier judgment ſigned, to 
put in bail ibid, 
No contempt till allowance is ſerv- 
ed ibid. 
If execution be executed after al- 
lowance without notice of it, te- 
ſtitution granted idid, 
Error allowed and bail put in, is 8 
Juper/ſedeas of any execution ſub- 
ſequent. It is a /uper/eden: al- 
though ſued out before judgment 

| ſigned idio, 
If execution executed before errot 
allowed, no reſtitution ibid, 


How to put in Bail ibie. 
Notice of bail 719 

| Cannot be taken before a commil- 
fioner ibid, 


Rule for better Bail did, 
Within what time ibid, 
Within what time to juſtify ibid. 
Within what time, if ſerved in vs 


cation ibid, 
What notice requifite ibid, 
When to take out a Rule to tranſeri 
70 


How to proceed after ſervice ibid. 


How to get it allowed ibid, 


The X. B. only fend a wanſenpt I 


Aa _ £&@ A a 


If 


I 


Of aniendinent Page 211 
Coſts _ 
Of examination of tranſcript 712 


Of the 
ing Error, <vhen there ſhall be a 
Stay of the Proceedings in the Ac- 
tion, and when not ibid. 

Of ſtaying proceedings againſt bail, 

ding error by the principal, 
in an action on the recoghizance 
or ci. fa. 0 

If there be an acknowledgment of 
error brought for delay, court 
will not ſtay proceedings in an 
action on the judgment 712 

On a nonpres of firſt writ of error, 
and error in parliament, court 
refuſed to ſtay proceedings in an 
action on the judgment, as the 
plaintiff nonproſſed his firſt writ 

yi. 

After tranſcript is examined, it 2 
to be delivered to the clerk of 
the errors in the Exchequer-cham 
ber ibid. 


When to take out Rule to allege Di- 
mittutioht ib:d. 


Aion on the Judgment, pend- | 


N D E KX. 


The days for hearing cauſes Pa. 719 

Common afhig: ment of errors ib, 

Certiorari to certify bill, Sc. 718 

As to allowance of intereſt againſt 
bail in erfor 719 

Error from the Common Pleas ints 
the King's Bench. Vide my It. 
Clericalis in C. B. 773. 


Original when to be beſpoke 720 


How to proceed when tranſcript is 
carried over ibid. 


+ | When ſci. fa. to be made feturn- 
1 


able 72 
How to get ei. fa. returnable ib 
On return day, role toappear,; c. ib, 
Rule on ei. f2., and rule to aſ- 

ſign errors, given on ſame day, 

bad; the rule to aſſign errors 
cannot be given till expitation of 

the former rule 722 
A rule to aſſign errors given before 

rule on ci. fa. ſet aſide ibid. 
A plea to ei. fa. of f. fa. levied, 

is ba 723 
Muſt aſſign errors ibid, 
So 1 was pleaded and held 

il ibid. 
An aſſignment of errors muſt be 

deliveted within the rule for ap- 


Of alleging diminution ibid. 
Rule to aſſign errors 714 
Who are to join in ſuch 8 
ibid. 

Cannot aſſign ertor contraty to the 
record ibid. 
If neither plaintiff or bis attorney 
be found to ſerve the rule on, 
fix it up in the K. B. offige ib. 


Of the Writ of Certiorari ibid. 


Of what term original to be be- 
ſpoke I 
Of the plea in aulls e crratum ib. 
Setting down cauſe for argument 

ibid. 

The like, if real errors 716 
When coples of books to be deli- 
vered ibid, 


If cauſe heard how to proceed ib. 


pearance ibid, 


How to proceed if there be no Men- 


ment ibid, 


Of aſſigning Errors 724 
If want of original aſſigned, how 
to proceed for defendant in etror 
| ibid. 
Certiotari to be ſued out by the 
plaintiff idid. 
If not returned, how to proceed ib. 
Teſte of certiorari ibid. 
Of joinder and argument 2 
Of the entries on the roll ibid, 
If plaintiff”s attorney neglects to 
deliver books, how to proceed ib. 
Of intereſt 726 
If general errors aſſigned, how to 
ſet them down ibid. 


Az to intereſt ibid. 


Scirs facias quare, &c, ibid. 
3E 2 Precipe 
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Præcipe for feire fucias guare, &c. 
Page 727 

Aſter error allowed, and defendant 
in error becomes bankrupt, the 
alſipnees are to proceed in his 
name | ibid. 
Aff gn ent of errors, that there is 


E X. 


Of ſtaying proceedings againſt bail, 
or the principal upon the ori- 
ginal jaogment pending error, 
or in an action on the recogni. 
zance of bail Page 504 


Error guod coram wobis reſiden. 


When it lies 729 
If an infant appears by attorney, 
he may have this writ 740 
Rule for allowance ibid, 
[nfant to have guardian appointed 
ibid. 

Rule to aſſign errors idid. 
When this writ may be ſued after 


no original writ filed of record 
from C. P. to K. B. 728 
For the want of warrents of attor- 
ney filed aſſigned ibid. 
Certiorari to certify warrants of at- 
torney 729 
Precite ibid. 
Certiorari to certify an original ib. 
Precije 730 


Aſſign ment of general errors ibid. 
Error in ſact and law may be aſ- 


ſigned ibid. 
But if both, mey demur ibid. 
How to proceed if error in fect aſ- 
ſigned ibid. 
Joinaer in nullo et erratum 731 
The like where the want of an 

original is :ſſigned ibid. 


The like where the want of a war. 
rant of attorney is aſigzed 732 


a former one is abated 741 
Lies not after afirmance in Exche- 
wer i did. 


It error be quaſhed for any fault 


but variance, etror ceram vobi- 
lies ibid, 
Error in Parliament. 
When made returnable ibid. 
How to ſve out error in parliament 
and get it allpwed 1bid, 
If bail is required, how and when 
to put it in 742 


Entry of affirmance of the judg- 
ment in X. . ibid. 
Judgment of reverfal 733 
The entry of a ronpros after ire 
facias quare extcutionem nen in 


error, for want cf aligning errors | 


16100 

111 

Af fa on a judgment «firmed in 
the Excheguer-chamber irom the 


King's Bench 735 
A ca Ja. for ditto ibid. 
If on a nerpros for rot alloning 

errors 736 
Fi. fa. for not eſipni=g errors from 

GG: 2,03 ibid. 
Ca a. for neat aoning errors fron 

io 1910 
Fi. fa. vpon att mane? in debt i, 

the K. B. from C. P. 737 
Ca. /a. upon ditto 1019 
Writ of reſtitution 73. 
Notes thereon 739 


When there is a contempt pending 
error, court will oblige the piain- 
tiff to enter into a rule not to 
commit waſte ibid. 

Court will not permit execution to 
be token out pending error in 
parliament, on the ground that 


| error is brought for delay, be. 


cauſe there was no argument in 
the Excheguer chamber, and juCg- 
ment efirmed there idid. 
As to who may conduct the error in 
parliament ibid. 
No ci. Va iſſues to aſſign errors 
743 

f plaint' alledges diminution, 4 
certierari iſſues in 10 days id. 
argument open real errors Ibid; 
A thor: day may be appointed if 
the houſe is going to riſe ibid. 
lf there is an argument, caſes are 


to be drawn UP, and fgned by 
ccaunlel, Sc. | ** 


=. 
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If judgment below be given for the 
plaintiff, and deemed right, it 
need only be affirmed Page 743 


: | 
If erroneous, imply to reverie it id. 


New bail to be given in parliament 
. 744 
Coſts ibid. 


The Randing orders reſpectiag writs 
of error ibid. 
Aſter error brought, plaintiff ſpeedi- 
ly to proſecute ſame, and ſatisfy 
the officers the fees of the houſe 
ibid. 

The errors to be aſſigned in eight 
days, Or nonpros ibid. 
If d1minvtion be alledged, and 
certiorari prayed, it is to go with- 
cut mot on, and be returned in 
ten days, or plaintiff to loſe the 
bereit of his writ 745 
No caſes to be delivered uvleis 
ſigned by counſel ibid. 


| 


Cofts in Errer, Page 749. 


Eſcape Warrant. 
Upon an eſcape warrant, plaintiff is 
to declare within two terms 620 


Efſoign. 

The firſt return of every term 1s 
properiy the firſt oay of every 
term, and thereon the court fits 
to take eſſoigns 5 

A corporation Cannot caſt an el- 
ſo gn 532 

Not encouraged ibid. 

No efloign in a perſonal action 526 


| 


Evidence. 


What is called evidence 375 
How to prove a bond ibid. 
There are two kinds of evidence ib, 
Rule is, beſt evidence to be given 


No putting off day for heariog | 
without notice two days before, | 
and bath made thereof ibid. 

Certificats to be given of certisrari 
being awarded, concernicg writs. 
of error ibid. 

How counſel are to proceed on argu- | 
ment ibid. 

Does not determine by diſſolution ib. 

Printed caſes to be delivered ibid, | 

How to be heard 740 | 

Aiignment of errors ibid. 

A te/?. fi fa. in caſe, on a judgment 
aflirmed ibid. 


Abatement of Error, 


In whit cafes the writ ſhall abate, 

when not 747 
Ot ciicortinuance of error 748} 
A Datement by deeth of C. Fe ibid. 
— — marriage ibid. g 
errors «tiigned before defendant's, 
CEN, bo to proceed ibid. 
Court of erfror can award . wverive | 

f&rias de neva ibid. 
I j»ogmert on demutrer be re- 
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veried, B. R. to award inquiry ; 


ibid. 
Diſcourſe no evidence 376 
Hearſay, 2s to cuſtom, 1s idid. 
When it is admitted ibid. 
Books of account ibid. 


Who are good witneſſes and who 
are not ibid. 
What perſons intereſted may give 


evidence ibid. 
One witneſs good 377 
Records 161d, 
Ve rd ict ibid. 
Writ | ibid, 
Bargain and ſale ibid 
Recove. ies ibid, 

in Chancery and anſwer ibid, 
Decree 378 
Afidavits ibid. 
Peſtea ibid. 
Probate, &. ibid. 
Rolls of court baron ibid. 
Regiſters of chriſtenings, Ec. ibid. 
Ad miſſion to copy nold ibid. 
General character ibid. 


In every iſſue, affirmative to be 
proved ibid. 
No evidence neceſſary but what is 


agreed by the pleacings ibid, 
ibid, ; Wnen on the general iſſue 379 
3E 3 It 


ND E X. 
A fi. fa. may be had firſt, and for 


If i ubſtance of the iſſue be proved, 


ſufficient Page 379 
Modo et forma, when mere form, 
when not 1bid. 
Brief in ejectment ibid. 
Proofs neceſſary to ſupport deeds, 
deaths, &c. ibid. 
How to prove a will ibid 
If plaintiff in by defcent, what ne- 
ceſſary to prove ibid. 
Evidence on inquiry 443 


Exciſe. 

Officers not to be ſued for any of- 
fence committed in execution of 
their office, until after a month's 
notice 694 

Particulars of notice ibid, 

Officers may tender amends 695 


If ſofficient, verdict for defendant, 


and as to coſts ibid. 
If goods are ſeized, which are not 
liable, may bring action for mo- 
ney had and received, a month's 


notice not requiſite ibid. 
If treſpaſs or tort be bropght, muſt 
have notice ibid. 


No evidence of the cauſe of actiog 
to be produced (except what is 
contained in the notice) ibid, 

Defendant may pay money into 


court ibid. 
Limi ation of actions 696 
Pl-a general iſſue ibid. 


When entitled co notice for an a& 
not warranted in his official capa- 


city 697 
Vid: Ca/toms 696. 
Executions, 

An execution, what 411 
'Three ſorts 412 


After judpment ſigned, may bring 


an action, or have e..ecution ib. 
Fi. fa. ave ca. Ja. may be had 


printed ibid. 
How to indorſe it, if in caſe, or 
debt ibid. 


There cannct be two executions at e 
Ibid. ] ea. Ja., ſet it afide, and if ha 


ſame time 


the reſidue a ca. /a. Page 413 
An elegit may be had after a fl. fa, 
But if the body is taken, no þ. fa, 

or elegit Gan be bad ibid. 
Execution to be ſued out within 

year and day ibid. 
If not, there muſt be a /ci. fa. ib. 
When no /ci. fa. requilite ibid, 
| When a contempt, to take it out ib. 
If F. fa. is ſued firſt, and part le- 
vied, you may ſue a ca. Ja. for 
reſidue; ora ſecond fi. fa. or elt 
git Ibid, 
A ca. ſa. may be had after legit 


executed only on goods ibid. 
Ca. ja. in debt ibid. 
in caſe ibid. 

in cavenant 415 


—— ejcatment ibid. 
—— treſpaſs and aſſault ibid, 


| ——— replevin ibid, 
— — treſpaſs ibid. 
for words ibid. 

For the deſendant ibid. 
On a nonſuit ibid. 


Ca. Ja. in a penal action 416 
For an adminiſtrator in caſe ibid. 
Execution omittirg a term mY 


| tefte is not void ibid. 
May be amended ibid. 
Although defendant be taken ib. 
After a /ci. fa. 417 


How to ſue out a zeftatum (ca. /a. 
now abſolutely requiſite) ibid. 
Tefl. ca. /a, ibid, 
\ This writ does not lie againſt peers 
| or their wives (except in certan 
caſes ) | ibid, 
Court will not ſet aſide a fl. ca. a. 
| ſued out without an original ca. 
Ja, though error brought, if ca. 
ſa. has been afterwards ſued out, 
returned, and filed ibid. 
Though zeſt. ca. /a. be ſued out 
without ca. /a., yet court will on 
ſeeing the entry on record, a 
ſheriff's return of the origin 


T 


be wrongs will order an amend- 
ment of the re/fatum, conform- 
able to the judgmeat without 
colts Page 418 
Fieri facias, the nature of this writ, 
and againſt whom it lies ibid. 
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* If part levied, may have a ca. a. | 
J. fr the reſidue, it muſt recite the 
» fi. fa. and return ibid. 
. As to the ee 419 
b. A fi. fa. muſt be ſued out toground 
Po 4 teſlatum ibid. 


The goods bound from delivery of | 

writ ibid, 
How to ſue out a ſecond, if the 
firſt levies only a part ibid. 


a 


N 


d. A fraudulent f. fa. executed, a 
d. fi. fa. at the iuit of another to be 
d. preferred ibid. 
1 When not ſet aſide on bankrupt's 
d. certificate not allowed ibid, 

The firſt to have priority ibid, 


If 2d execution pays off firſt, court 
will not compel ſheriff to _ 
ibid. 

Sheriff who began the execution, 
ſhall end it 420 
When neceſſary to bave a wendi- 
tioni exponas ibid. 
Fi. fa. againſt one partner, ſheriff 
may take the goods of both, and 
the vendee 


33 


have a moiety in 


common ibid. | 
If a man die in execution, may 
have a fl. fa. or elegit ibid. 


Execution does not abate by plain- 
tiff 's death, but ſheriff may ſell | 
ibid, 

When landlord entitled ibid. 
If after verdict, and before day in 
bank, plaintiff dies, a ci. /a. 
fore execution ibid. 
When fi. fa., ca. /a., or elegit may 
be ſued, without Ai. fa. ibid. 
Of an extent, who to be preferred 
21 

The ſtatute — 
It defendant die in term, a judg- 
ment entered in the vacation is 


| 


good, but an exccution ſued out, 


I 


and teſted after his death, will 


be ſet aſide Page 422 
Fi. fa. in caſe 423 
The like in debt ibid. 
Aﬀer a /ci. fa. ibid. 
The like in aſſault 424 

covenant ibid. 

> ejettment 0 ibid. 

eſtatum f. fa. in ca ibid; 

* 2 = debt ibid. 
y origina 42 

Non omutas fi. Fs. id, 


Fi. fa. bor he e ſidue, in debt ibs 
Teft. fi. fa into Durham in caſe ib. 
Fi. fa. de bonis ecclefiaflicis 426 
Fi. fa. againit an adminiſtratrix, 

where ſhe conf. ſſes the debt of 

the teſtator, in caſe 427 
Fi, fa. againſt an adminiſtratrix in 


ae bt ibid. 
The like againſt an executor 428 
Fi. fa. for defendant's coſts mon 
101d. 


Sheriff on this writ may ſummon a 
jury, if he have.a doubt who the 
goods belong to, but this to ſatisfy 
himſelf only ibid, 

Such an inguiſition no evidence 429 


Fi. fa. for colts on nonſuit ibid. 
Venditioni expenat ibid. 
Emcutors. 

When they bring actions, all muſt 

join 28 


But if brought againſt them, it muſt 
be agaialt ſuch as do adminiſter 
ibid. 

If one be an infant ibid. 
If both of full age, muſt be brought 
by both, though one do not prove 
ibid. 

Executors when plaintiffs pay no 
coſts on verdict or nonſuit 403 
If they confeſs judgment, liable 


to colts de bouis propriis ibid, 
So if they plead a falſe plea ibid. 
If judgment be taken 0 default, 
he admits aſſets ibid. 


Executors defendants pay coſts in all 
caſes ibid. 


3E 4 And 


> 1 


1 


And if judgment for him, to have. 


coſts Page 404 
On inqu'ry, he cannot give in evi- 
dence the want of aſſets ibid. 
On judgment upon demurrer, ſhe- 
riff not to return a devaſiavit ib. 
After two nibils, court will retieve 
an executor on motion, if it 
comes wi hin a reaſonable time, 
but not otherwiſe ibid. 
When judgment ſhall be de boni, 
tefatoris, and when againſt the 
executor ibid. 
Liab'e to coſts, if he bring error on 
a judgment after a devaſiavit ib. 


L able on a nonpros for not declar- 


ing 405 
Liable to coſts for not going to trial 
ibid. 


After motion for judgment as in 
the caſe of a nonſvirt, the admi- 
niſtrator had l-ave to diſcontinue, 
though he undertook perempto- 
rily to try ibid. 

Where promiſe made by an admi— 
niſtrator is nudum padbum ibid. 

If judgment be not gocketed ibid. 

Ru es as to payment of debts ibid. 

When he may retain 406 

Old method of obtaining judgment 
de bonis f ropriis ibid. 

The bell way to ſve ibid. 
udę ment -gsinſt an adminiftrator 
ip debt by def-vulr 465 

The like by confeflion in caſe 460 

Jocgment of aſſets in future upon 
a plea of plene aamintfirawvit in 
caie 1bid, 

N + coſts allowed on a judgment of 
afſers in futuro 407 

How to ſign eh a judgment ibid. 

Judgment of aflets in futuro in debt 

ibid. 

In an action -g3inft an infoivent 
debtot whoſe fuiure efſeds remain 
] able, plainiift may take judg— 
ment for his d: mand, to be levied 
of thoſe efiects 468 

Executor cannot be ſued in a covr: 
of conicience TS 


Exigent, vide Outlawry, Page ;48, 


Feigned I/ue. 


4 he ESE 3re generally granted by 
the court of Chancery or Ex. 
chequer, ou the equity five, to try 
important facts 677 
Declaration on feigned iſſue 673 
Plea and iſſue 689 
The court of Chancery, alſo, upon 
points of law, ſend a caſe 678 
How to proceed to bring it on bb. 
Coſts ibid. 
Court will permit defendant to carry 
a record of an iſſue directed, 
down to trial, on a ſuggeſtion 
that plaintiff intends to delay it 
680 


Feme covert 27. 
Fieri facias, vide Execution 418, 


Fines, 


Fines payable to the king on ori- 
ginal writs 637 


Foreigners 193. 
Frauds, Statute of, 14. 


General Iſſues 43. 


| \ \ 7 HAT purpoſe calculated for 
208 
29 
Need not be ſigned by a counſel ib. 
General iſſue on non num; /i1 ibid. 
Nen eft factum to an action on bord 


ibid. 
Nil debet 209 
The like to gui tam action ibid. 
Notes ther-0n 1004. 
Nen aum fit by an en ecutor ibid. 
to an action in cetinue for 18 
ibid. 
Not puilty in treſpaſs ibid. 
— — in treſpaſs and aſſavit 
ibid. 
— — in caſe ibid. 
Ain 


1 


N. 


3 


Nen aſſumpſit, and a ſet- off Pa. 299 
Tune ike of a judgment 301 


Habeas Corbus. 


F the writ of habeas corpus ad 
Jubjicrend, 649 

No hateas corpus lies for an enemy 
privoner at war ibid. 


Of the Habeas Corpus ad reſpondend- 
dum 650 


How to proceed to remove the body 
trom the cuſtody of ſheriff to the 
King's Lench ibid. 

Formerly the writ could not be 
made returnable immediately, 
but now may, and an aitachment 
for not obeying it 101d, 


Him to remove from the Cuſtody of 
the Sheriff, en a Common Plea« 
Writ, to the King's Bench Priſon 

651 

If in an inferior juriſdiction on pro- 
ceſo from that court ibid. 

Cannot be had by plaintiff to re- 
move his own cauſe to K. B. ib. 


Ho to ſue it cut ib.d, 
Ha. corp. cum cauſa ibid. 
Pra cipe for ditto 652 


Any judge may commit, thouzh di- 
rectea to the chief juſtice ibid. 
How to proceed . ibid. 
Fees in the country ibid. 
Priſoners committed, to remain for 
two days, notwithſtanding any 
ether writ of ba. corp, ibid. 


Deſendant in cuſtody, not to be 


aiſcharged till bail perfected ib. 
No ſuit to be removed from an in- 
ferior court, unleſs writ be deli. 
vered before iſſue or demurrer 


joined 65 
eit once remanced, ſhall never 
after de removed ibid. 


No caute to be removed, if Cebt or 
damages laid ia the declaratior 
do not amount to or exceed 51. 

big, 


Not to be allowed after one of the 
jurors ſworn Page 553 
No cauſe under 10l. to be removed 
into a ſuperior court, unleſs bail 
be given for the debt, &c. ibid. 
If judgment be obtained in the in- 
ferior court, and the defendant 
cannot be found, how to proceed 
ibids 

Upon what conditien execution 
Mall be faid upon any writ of 
error, Sc. for reverſing judg- 
ment given in an 1rferior court, 
where the damages are under1ol. 


654 
Ha cor. to remove the cauſe ibid. 
Preci;e for diito 655 


How to procted before allowance by 
the jucge below, and atlion be 


- under 100. ibid. 
If above 10], ibid. 
How plaintiff is to proceed after 

allowance 655 
How to procced on the part of the 
defendant ibid, 
No bai! to be put in before the 
writ returned 656 
Bail piece ibid. 
Recognizance of bail ibid. 
Notice of bail to be given ibid. 
The form of notice 657 
When bail is to be put in, how to 
compel them to juſtify ibid. 


That every defendant (not being 
executor, Oc.) upon a Sa. corp. 
to remove inferior cauſ-s, put 


ſpecial bail ibid. 
Exception (by taking out rule) to 
be within 28 days ibid. 
Notice of juſt:fication 658 
When to be given. ibid. 


If more cauſes than one be returned, 
bail muſt be put in for the whole 
ibid. 

In ſuch caſe ſeparate bail - pieces ib. 
Cannot ſign a nonpros ibid. 
Of ceclaration, venue, and plea 
ibid. 

Muſt declare within two terms ib. 
if the cauſe be removes out of the 
13 court 


If given to ſheriff, he is to certit) 


IN PDP E KX. 


court of Canterbury, &c. where 
the venue is to be laid Page 658 
When to plead (no imparlance 659 
Procedendo ibid. 
Præcipe for ditto 660 
It after procedendo, the plaintiff re- 
cover, and ſue the bail on tecog- 
nizance by /ci. fa. and they bring 

a haheas corpus to remove the 
cauſe, court will order a proce- 
dendo in the ſuit againſt the bail 
ibid. 

Directions to the inferior courts ib. 


Of the Haheas Corpus ad ſatisfacien- 
dum 663 


Ha. corp. ad ſatisf. in caſe ibid. 


— debt ibid. 
How to charge the Priſoner in Exe- 

cution 664 
Ha. corp. ad teftificand. for a priſoner 
to give evidence 308 
The uſe of this writ ibid, 
As to obtaining it for ſailors on 
board ibid. 
The affidavit 369 
Of the Ha. Corp. ad reſpondendum 
638 


Form of the writ 639 


Heirs 113. 


Hundredors. 
323 againſt them upon 


the ſtatute of hue and cry 532 

No perſon to ſue without notice to 
the conitable and publiſhing in 
the Gazette ibid. 
And before action, give ſecurity to 
the chief clerk or filazer for coſts 


$33 


ſame to chief clerk, Sc. and 
certificate delivered by the party 
robbed to the chief clerk before 


R Page 3 
High couſtable to be ſeryed wii 
proceſs, who is to give puhli 
notice the next market day, 65 


and enter appearance ibid, 
If he does not appear a diftringy 
How to appear Ny 
As to wen. fac. ibid. 


If judgment be given againſt the 
hundred, the ſheriff to ſhew the 
writ of execution to two juſtice, 
who are to tax and levy the 


charges ibid, 
The money to be paid within ten 
days after collection ibid. 
| How conſtable to be reimburſed 
As to demoliſhing houſes, WE. 
liable, alſo to coſts itud, 


| Imparlance 41. 


Oo meaning of the word 249 
| No ſpecial imparlance with- 
| _ Out leave 250 
Generally if the writ be returnable 
the laſt return of the term, de- 
fendant entitled to an n 
id, 

If of any other return, and plain - 
| tiff does not declare four days be. 
| fore the end of the term, he is en- 
titles to an imparlance ibn, 
If bail be not perfected, may declare 
in the next term without imparl- 
ance ibic. 
If a writ be returnable in one 
term, and the declaration is not 
delivered before the eien dq 
of the ſecond term, defendant 1s 
enticled to an imparlance 251 
Refuſed on a habeas cgrpur ibid. 
Arreſt in London, reſidence in Scot- 
land, muſk plead in four 1 

| ibid. 
An imparlance on amendment dil- 
cretionary, unleſs colts paid ib. 


proceſs iſſue ibid, 


So if plainuff keeps deeds, &c, ib. 


If amendment is matter of form, 19 
im pariance; 


imparlance, if in ſubſtance, coſts 
or imparlance Page 252 | 


Implied Contract 15. 


Infants 26. 
An infant by the common law .$59 
Ditto by the civil law id. 
In what caſes he is liable, and in 
what caſes not ibid. 
If warrant of attorney be given by 
an infant and another, court will 
order the name of the infant to 
be ſtruck out ibid. 
To proſecute by his next friend, 


and defend by guardian ibid. 
Infant defendant muſt defend by | 

guardian ibid 
How if joined with others 60 
If an infant ſue by attorney, he 

have a verdict, it is no error ib. 
Otherwiſe if he defend idid, 


If an attorney undertakes to appear 
for an infant, he muſt do it by 
1 and how to compe] 

im 

Before declaration, a guardian muſt 
be appointed ibid. 

Petition to aſſign a guardian to pro- 


ſecute ibid. 
Affidavit 561 
How to proceed thereon ibid, 


One admiſſion will do to proſecute 


and defend all actions ibid. 
The form of declaration ibid. 
Iſſue ibid. 
Venire and difliringas 62 
Infants defending ibid. 


If he appear and plead by attorney, 
plaintiff may have it ſtruck out ib, 
Peiitign to aſſign a guardian to de- 
fend ibid, 
Plea of infancy per guardian 563 
It infant appears and pleads by at- 
torney, and plaintiff finds it out, 
how to proceed ibid. 
Infant plaintiff not liable to coſts, 
but -prochein amy is ibid, 
Lot infant defendant is, although 


ibid 4 


0 


] 


n a rejoinder that he did not pro- 
miſe after 21, what proof neceſ- 
ſary for plaintif Page 563 


Inland Counties 131. 


Inquiry. 

Of the writ 437 

lf judgment by default, and the 
certainty of the demand appears 
on record, court may aſſeſs the 


damages 438 
But if not, then it muſt iſſue ibid. 
Where it need not iſſue ibid. 


In afſumpfir on a foreign judgment, 
muſt execute an inquiry ibid. 
So for 200). Iriſh money 439 


If one pleads, and the other ſuffers 


judgment, need not iſſue ibid. 
The want of inquiry is aided ibid. 
If damages omitted to be given to 
an overſeer defendant, a writ of 
inquiry ſhall iſſue ibid. 


Notice, Of. 


Eight days ſufficient in all caſes, 
except where defendant lives 40 
miles from London, When the venue 
13 laid in London or Midaleſex, 
then 14 days ibid, 

Stat. 14 Geo, 2. does not extend to 
inquiry ibid. 

Defendant removed pending ſuit 
to leſs than 40 miles diſtance 
from London, eight days ibid. 

After judgment on demurrer, eight 
days* notice of inquiry ibid, 

Same notice on a ei. fieri inquiry 

49 

Notice to the attorney, if he = 
pears ; if not, to the defendant ib. 

When a new inquiry will be or- 
dered ibid. 

If ſet aſide for irregularity, a new 
writ muſt iſſue idid. 

If jury miſtake in point of law, or 
give too ſma]l damages, court 
will order a new writ ibid, 


he names a guardian 


ibid. 


Inquiry 
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Inquiry executed on return day, 
good Page 440 

If plaintiff become bankrupt, may 
proceed to final jvdzment ibid. 
In Londen and M:ddlejſex to be lett 


one day before executed ibid. 
If no proceedings for four terms 
ibid. 


Where plaintiſf concludes to the 
country on defendant's plea, and 
gives notice of trial on the bock. 
the fame notice ſhall ſerve for 
inquiry after judgment upon de- 
murrer, but then notice ought to 
be piven of the day, hour, and 
place . ibid. 

Judgment againſt three, three ſepa- 


rate inquiries executed, will be 
fer aſide, but court will permit 


plaintiff to ſet aſide all proceed- 

ings on pay ment of coſts 441 
Notice of inquiry for London ibid. 
w— — Midaleſex ib. 
— — country 442 
What the notice is to expreſs ibid. 
Of notice of countermand ibid. 


— — ꝗ 


May be continued ibid. 
Notice of countermand ibid. 
Notice of continuance + ibid. 
Two days nec: ſſary ibid, 


Coſts may be recovered for not eze- 
cuting inquiry, fame as for not 
going to ia! ibid. 

Inquiry ſet aſide becauſe the jury- 
men were priſoners for debt ib. 


Writ of inquiry by bill ibid. 
How to be engtoſſed 443 
Sher ff's fees ibo. 
Of proof required, and as to 2 
reit ibid. 
When damages may be ſevered, 
and when rot ibid. 


Præcipe Page 43 


notice to be given ibid. 
| Of confeſling the action ibid, 
Cognowit in debt and caſe jbid. 


How co fipn the judgment ibid. 
; Inquiry before the chief jules 
; how to apply for it 446 
This weit is common ibid, 


| May be obtained in vacation 4% 
Mr. J. Buller granted it withou 
ice bid, 
If executed before C. J. he my 
adjout ie e 
If for want of a witnets, plaintif 


muſt pay colts ibid. 


Inralment of Deeds 7 50. 


| Injolvent Debtors, 


In an action againſt in ſolvent debt. 
or, or fugitive, whoſe future ef. 
fects remain liable, plaintiff may 

take judgment for his demand, to 

be levied of thoſe effels 465 

| Debtor charged in execution in any 
gaol, for a ſum not exceeding 
100!. may exhibit a petition 10 
the court, and give fourteen cays 
previous notice to be diſcharged 

639 
Affi davit to be delivered with pe- 


—— - -— 


tition of ſervice of notice idid. 


| Creditor wanting further time 640 
| Objection to ſchedule. to be mace 
the fir/? time he is brought up ib. 
If creditor duth not appear on le- 
cond day, Sc. then priioner i0 
be diſcharged on executing a 
aſſige ment, unleſs creditor pays 


28. 4d. on Monday in every week, 
and where there are more ctedit— 


P ule for judgment 44 
Sunday net to be reckoned ibid. 


Foer full court days ibid. 
How to proceed on it to final judg- | 
ment 1biG. | 
For what inquiſition will be fer; 
afide ibid. 
Sul pæna on inquiry ibid. 


ors than one, each pay Is. 66. ib. 
Priſoners charged in eXecution in 
toe county, to procecd in ſame 
manner 641 
A priſoner who has lot! the benefit 
by, miſconduct of an agent, Way 
be diſcharged ibid, 


This add is exicnded to zool. it id. 
OCreditot 


if eicher party attend by count, 


{125 
Schec 
Petit. 
Aff da 


How 


f lain 
nor 
Odjee 
of j 
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N 


Creditor to have the like remedy as j The groats are now to be paid te 
in former act, to compel debtor [| the turnkey Page 647 
to deliver up his eſtate Page 642 | A priſoner had given two NOtICEs, 

This new a@ extends to the non- | the one he did not proceed un- 
payment of coſts taxed, and ta] der, and gave the other fourteen 
writ of excommunicato capiendso, days incluſive, the court diſcharg- 
ar proceſs grounded for colts in] ed him, as they thought, in fa- 
ecclefiaſtical court ibid. vour of liberty, they might make 

If debtor neglect to take benefit of one day incluſive, and no ſur- 

2 Geo. 2. or of this act in time, | priſe on the plaiotiff, as he had 
and ſhall make it appear it aroſe | given previous notice the term 
from ignorance, c ſhall be en- before ibid. 
titled to be diſcharged ibid. | Penalty of bond is the debt in 

But creditor may file interrogato law, court will not diſcharge, if 
ries before the taking the benefit | charged in execution for 1000ol. 

ibid, | though there was a leſs ſum due 

Not to extend to debits owing to 648 
the crown, nor to affect any pro- Judgment may be taken againſt an 
ceedings under a commiſſion of inſolvent, to be levied of his fu- 


bar krapicy, nor to Scetlaud ib, | ture effects 468 
Only five years in force ibid. | Although a priſoner eſcape in ex- 
The notice in town, or at the aſ- ecuticn, and be ret-ken, yet he 

[12.25 ibid. | ſhall have beneſit of the acts 648 
Schedule 643 If debtor brings actions after diſ- 
Petition 644] charge, ſha}l hold money as 2 


Am̃ davit of ſervice of notice 645 truſtee only ibid. 
— ſeeing the gaoler ſigu ib. | A general judgment by warrant of 
How to proceed to get a diſcharge | attorney, will not warrant @ ſpe- 


646 cial Execution 10id, 
Plaintiff's attorney cangot ſign the | For coſts on a gu warrants, may 


note for his client ibid.] be diſcharged 649 
Odjectioas to the ſchedule in point | Hoider of a bill ſued acceptor, and 
of form, to be made the hiſt time charged him in execution, the 
ibid. latter having obtained his diſ- 
Sorte miſt be made pay»ble on charge under the lords' act; 
ev-rv Mengay, whatever may be | holder then ſued drawer, who 
day the defendant is brought | after paying the bill ſued the 
AP 


— — — 


6D bid. acceptor, and charged him in ex- 
„ judge's order after term for dif- ecution, held regular ibid. 
(arge is hnal ibid. g : g 
The toem of the note ibid. Interrogatories, | 
it plaintiff cannot attend, how to | Examining wicneiſes on interroga- 
proceed ibid. tories 307 
lte note may be had at the clerx How to proceed in term 370 
of the rules ibio. | In vacation 37 
dne groats are to be paid by ten in | When court will aſſiſt defendant 
the evening 647 ibid. 


1 ' 1 — 

4 turngey accept a French halt: When depoſitions may be read ib. 
cron, gogd, i he Mace no ob Court may pat off trial from time 
jechion ibid.] to time until couleut ibid. 


Where 


OO —— —PͥXů ꝓÜꝓ 


** 
r 


—— 


* 
. 


n _ " . D * * N I 1 4 * » 
*. 6 l * AP 
* 5 . * 
* * 95 
- 14 


ow, — —. I. 
Ht WOE 6 


: * 
kk: 
En 
R 
* 


1 - » a n N 
5 + no — m — 8 — . — —_ m — of 
SEE — — 3 - : MD ape: CE i ed” ? ** n rn —— A #1 
= Agave tw 4. + © .— ya > 8 . e — TI N I 
ef] * view 2 — * * 24. Irn a > _ : _- 


. 

— * * 
r 
* —— 3 . 1 7 


I N D E x. 


Where to take the witneſs to be 
examined 
The form of interrogatories for 
plaintiff ibid. 


The like for the defendant 373 


Joinder of Action: 26. 
Toint Tenants 28. 
Tue it Law and Fat 46. 


Lie. 
In what caſes attorney may make 
up the iſſue himſelf 428 


Formerly iſſue paid for, it was held 
to be joined 3 now how it is ib. 
How to make up the iſſue where 
declaration and plea are of ſame 


term ibid. 
If an iſſue be miſlaid, court will 
order a copy 329 


If iflne be made with a general me- 


moranduin, may alter it to the 


particular day | ibid 
It may be amended after verdict ib. 


How to make up iſſue Where decla- 


ration and plea are of different 
terms ibid. 
How if plea-be of two or three terms 
ſubſequent to declaration 330 
How where there are two or more 


iſſues ibid. 
Too late to object to plea roll, 
after iſſue paid for ibid. 


If record agrees with declaration, 
variance from the iſſue not ma- 
terial 331 

How to make vp iſſue againſt wo 
defendants, where one pleads, 
and the other lets jucgment go 


by default ibid. 
The notice of trial 332 
How to make up iſſue in a county 
palatine ibid. 


The like if it is a Yelþ iſſue, to be 

tried in the next Engli county 

345 

How to award venire, if ſheriff be a 

party to the ſuit ibid. 

If only one ſheriff party ibid, 
11 


Page 372 


| in & country cauſe ſame term 


| 


If coroner as well as ſheriff be pity 


P 
How to be engroſſed 71 
Judgment not to be ſigned for nos. 
payment of iſſue ibid, 
Plaintiff before this rule did no 
waive his right to ſign judgment 
for not paying for the iſſue no- 
ney, by giving notice of trial af. 
ter demanding it 3 
How to compel plaintiff to enter 
iſſue ibie. 
Cannot give rule to enter ſane 
term iſſue is joined, unleſs notice 
of trial be given in Londen; not 


ibid, 

Plaintiff muſt enter his iſſue before 
rule expired ibid, 
If ibe roll be brought in any tine 
before nonpros ſigned, good id, 
Defendant bound to ſearch before 


he ſighs a nonpros ibid, 
No record to be ſealed before iſſue 


entered 33 


Judges and Officers of the Court. 


Formerly the king uſed to ſit in 
rſon 62 


Power delegated to judges, an! 


their power ibid, 
Of the higheſt importance that the 
pou of the judge and jury ae 
ept diſtinct, that the judge de- 
termine the law, the jury ide 

| all $3 
Formerly their commiſſions wete 
 quamdiu bene ſe gefſerint, vos 
during their good behaviour ib. 
Four judges ibid. 
Salaries F4 
They are ſovereign juſtices of oye! 


and terminer, and gaol deliver], 
Ge. big. 
The preſent judges ibid. 


Judge of record may juſtify tha! 
he did the act in his Jockel cr 
pacity ibid 


| Officers of the crown fide = 


T1 © 


Or the plea fide Page 55 
Circuit ibid. 
Attornies of the court 56 


Judgment, Arreſt „/, 386. 
Judgment by Default 433 


If defendant does not plead in time, 
judgment ibid. 
If plaintiff delays figning it after 
time expired, and defendant 
pleads, plea muſt be accepted ib. 
Definition of the two judgments 


434 


If action be againſt two or more, 


and one pleads and the other ſuf- 
fers judgment, if there be a ver- 
dict for him who pleads, plain- 
tiff not to reap benefit of the 
judgment if the action be on 
contract, Tec. ibid. 
But it is otherwiſe in treſpaſs ibid. 


For what Judgment by Default may 


be ſigned ibid. 
For what not 435 


When after an order for time id. 
How to fign interlocutory judg- 
ment ibid. 
if in debt, how ibid, 
A regular interlocutory may be ſet 
aſide, if merits ibid. 
The non-payment for the warrant 
of attorney cannot fign judg- 
ment 436 
If defendant plead an informal plea, 
muſt demur, cannot fign judg- 


ment ib.d. 
An irregular judgment may be ſet 
aſide idid. 


Tad" ſuch judgment may be waiv- 


7 

Aﬀer judgment by default on - 
murrer, on one count No o ca- 
fon to enter a no/le pro/equi as to 
the other three ibid. 
Entry of interlocutory judgment, 
award of inquiry and final judg 


ment, whetc the declaration 


ef a former term 456 


8 


th 


The like, where declaration of ſame 
term Page 457 
After interlocutoryjudgmen:, plain- 
tiff becomes bankrupt ; may pro- 
ceed in his name and take gut 
execution 440 
The practice as to ſigning interlocu- 
tory judgment between 2d and 
6th of Nowember 437 


Tudgments. 


Entry on the roll of an interlocu- 
tory, and final judgment after 
inquiry executed 456 
The like where declaration is of 
ſame term 457 
Entry of judgment by nil dicit on 


warrant of attorney 458 
— —— by zen ſum ix- 
formatus 45 

by cogn. action. 

in caſe ibid, 
Judgment on demurrer to replica- 
tion 460 


as in caſe of nonſuit 1b. 
The like for not producing the re- 


cord, in Caſe 451 
On a retraxit in caſe ibid. 
——— ejectment 598 
For not entering ihe iſſue ibid. 


If defendant do not rejoin, it is 
conſidered as an abanconment of 
plea, and no pleadings are en- 


tered 402 

| Againſt defendant upon five iſſues, 
and on demurrer to the replica- 
tion on the fixth 463 
For defendan: on demurrer to plea 
| 464 
The like on non , for defendant 
| | 55 
Againſt an admor. in debt ibid. 


1 ve like by cuntefiun in caſe 466 
Ditto of flets in future upon a pies 

Of Pici.4 adm. ibid, 
Tode hl in debt 467 
Ni dicii iu e jeetment 597 


Rule for Judgment. 
Of rule for judgment 


| 


380 
Judgment 
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Fudgment as is Caſe of a Non/uit | 


Page 347 
Regiſtering Tuagments 401. 
The memorial ibid. 
Certificate ibid. 
Affidavit ibid. 
Jurata. 

Jurata in London 359 
— Midaleſex ibid. 
Aſſizes 360 


Juriſdiction of the Court. 


The juriſdiction of chis court over 
inferior courts 

It is a court of appeal, into which 
may be removed, by writ of error, 
all determinations of the court 
of Common Pleas, &c. ibid, 

G. ants ha. corp. for relief of per- 
ſons wrong fully 
mandamuſſes to inferior courts ty 
oblige them to do their duty, 
prohibitions to keep them within 
their proper jurifdiftion; and 
may puniſh magiltrates, anc 
others, for wilfol 
abuſe of authority 6 

Cannot hold plea under 40s. ibid, 

In caſe the debt appears on the 
oath of defenda:t to be for a 
Jeſs ſum then 40s. add uncon 
tradicted by the piainutf, cour: 


will Ray the pruccedings 7 
So, if cauſe be removea from ar 
inferior court ibid 


No more coſts than damages in 
perſonal actions, if recovery be 
for I-is than 40s, ibid. 

But, debt on a judgment lies under 


408. 8 
Fury, Special, 335. 
Juſtices 650. 


Preceedings again them and Con- 
Stables, 


If act on be brought, may plead 


impriſoned ; | 


or COri upi | 


dict, double coſts. So if plains 
| tiff be noaſuited, judge mull cer. 
tify, Se. Page 699 
If there be a ſpecial verdict and it 
appear, c. need not certify 6g1 
No writ to be ſued out againſt an 
Juitice, for what he ſhall do in 
the execution of his office till 


notice given him ibid. 
As to leaving the notic: ibid. 
May within one month, tencer 
amends bid. 
Lf tender be ſufficient, verdict to be 
- entered for defendant ibid. 
If juſtice gains a veidid, double 
colls 697 
Plaintiff not to recover without 
proof of notice ib d. 
If jultice neglects to tender, he may 
pay money 100 court idid. 


Evidence not to be given cf any 
cauſe, but ſuch as iscontained in 
notice ibid. 

Action not to be brovght 2gai-| 
any conſtable, Tc. acting in obe- 
dience to jullice's warrant, tl 
demand made of ihe copy of the 
warrant «nd refuſal thereof ib. 

| Where the judge ſhall certify rhe 

injury tor which cauſe of action 
| brovgut was wilfui, Sc. double 


coſts 2 693 
Action to be brought within ſi 
montbs f ibid. 
The form of notice againſt N 
1010, 
Notice to the conſtable to demand 
a Copy vt the warrant 694 
Averaent in replication ibid. 
King's Bench Prijon. 
Limits, and day rule 618. 623 
Latitat. 
| Bailable /Jztitat 143 
Præcipe for the office 144 
[Tow to ſue it out ibid. 
Alias and pluries capi aas ibid. 


the general iſſue; and if a ver- When to be teſted 1 


1 


If a term be omitted —_— the | Members of Parliament, Page 9. Y 
, f . : 1 
, M7 be either proceeded againſt 


court Page 145 Sag "OC 
If on a qui tam action ibid. by bill, or original 527 
If forfeiture to the poor, c. ibid. It by bill, how to proceed ibid. 
A latitat to CHeſter, being a county | The form of the bill 528 
palatine 147 Summons thereon ibid. 
The like to Durham 148 | {recipe for ditto ibid. 
Caſe reſpecting this writ ibid. Diftringas ibid. 
— Lancaſter ibid. Aa, 529 
Non omittas, what 150 Pracipe he ibid. 
-- capias ibid. Teflatum diſtringas ibid. 

A common latitat not bailable 152 How to appear ibid. 
How to ſue it out 153 When to plead : ibid, 
Præcipe for original ibid. 


1 . 30. da; If a member be in the X. B. priſon 
Limitation of Actions, vi n bill may be filed U » 


The ſtatute never begins to ron being in cuſtody of the marſhal, 


againſt a foreigner plaintiff, until} and no ſummons need iſſue £30 
he comes into this realm 64 | 
To ſave ſtatute, a bill of M:ddle/ex Momarandum. 


or latitat may be ſued out ib. 
The entry of a bill of Midaleſex ib. 
No neceſſity to ſue out a new one 


To an iſſue if ſtated, or contrary to 
declaration, on the particular day 
in term, may be altered 329 


6 k 8. 
It may be continued 18705 As where there is a tender ibid, 
7 lication ibid, 
Averment in replicati 1bi e 
Liberties 146. I 49, 150. The act 400 
Local Actions. — judgment 157 : 
1 9 6 © A avit IDiG, 
Real actions to be laid in the coun- | How to be engroſſed, ſworn, and 
ty where the lands lie 226 8 ibid 
Perſonal actions not ibid. A " 55 5 4 
When action 1s traniitory, may be pes 495 
brought in any county 227 | 
When founded on two things in Me/ue Profitte 
different counties, how to be laid | The nature of the ation 609 
ibid. Proof thereof ibid. 
If an aſſault in Minorca, may be laid Jury are not confined to the mere 
in London : 228 rent in their damages 610 
Actions on penal ſtatutes ibid. If brought by the nominal plain- 
Conſtruction of the act Ibid, tiff, court will ſlay the proceed- 
If actions are brought againſt a ings, till ſecurity given ibid. 
jultice, mayor, Sc. venue mult | Cannot pay money into court jb. 
be laid in proper county 229 Tenants in common may have this 
Nuiſance, and debt for rent againſt | action ibid. 
the aſſignee of a term, is local | If recovery be for 1s., judge muſt 
230 certify for colts, or none ibid, 


Lottery AF 121. 
: 3 F Mittimuss 


L 4 „ — 
* Nu 

* A. ſ — — 
Sx — 


= — 
e. — * 


21 DW * . R _ 9 r N 2 * 3 0 — 
33 PPP — 
cs A 2 8 
- . * & "dy < - 


a__ 4 2 * 
8 ” l a „ 2 
. — 72 . „ by 
- — A 


* . 
rr 


2 


* 


ov 
- > 


„ ip. = ——_—— an” i — 


A. 


- 
e e In; - wy 


v4 * 
1 
1 
1 
1 
5 


F 


Mittimus. 
To a county platine Page 332 
ibid. 


No venire or diſtringa- 


Money paid into Court 42. 


When and for what reaſon this 
practice was introduced 280 
Payment of money into court, is an 
acknowledgment of the action, 
but it does not preclude defend- 
ant from taking any objection to 
the action beyond that ſum ib. 
It is a matter of courſe, to pay 
money in court before plea, and 
may now be done after by a 
judge's order ibid. 
In all actions where ſum is cercain, 
it may of courſe be paid into 
court : 281 
If plaintiff will not accept it, he 
proceeds at his peril ibid, 
In what actions it may be paid in of 
courſe ibid. 
How if the action be in trover ib. 
When court is to be moved ſpecially 
ibid. 

Tf it is paid in on ſome counts only, 
and plaintiff take it out, he is 
only entitled to colts on thoſe 
counts 282 
Formerly it was refuſed in debt for 
rent, but now may ibid. 
And as to actions where there is a 
penalty, how to proceed ibid. 
May now be paid in an action on 
bond ibid. 
Conſtruction of 4 Ann. c. 16. 283 
Bond conditioned to pay by inſtal- 
ments, may pay in the arrears 
ibid, 

Plaintiff having declared on a bond 
for 2400], proclamation money of 
North Carolina, court would not 
permit defendant to pay the fame 
Into court ibid. 


Till bail put in, not in a condition 


to move to bring in principal, 
intereſt, and coſts ibid. | 


| 


| 


ö 


In what Actions Money cannot be paid 
into Court Page 284 


Againſt a carrier for not delivering 
goods, Where he advertiſed that 
he would not be anſwerable for 
more than 20l., unleſs entered 
and paid for, may pay in court 

ibid. 

If money is paid in where it ought 
not, and plaintiff receives it out, 
he cannot have a verdict unleſ; 
he recovers more ibid. 

It may be brought into court in 
debt for an annuity, but not if 
there be an agreement to pay ab- 
ſolutely at a day certain ibid, 

The court will order ſatisfaction to 
be entered on the record in an 
action on bond of indemnity, on 
defendant paying the penalty of 
a bond, and the coſts of the ac- 
tion ibid. 

After iſſue joined, plaintiff may 
take the money out on paying 
the ſubſequent coſts 285 

Chief clerk's fees ibid. 

If plaintiff take the money out ib. 

Court gave leave to withdraw the 
general iſſue ro bring money in, 
and replead it ibid. 

Method of paying money into 2 

: ibid; 

If plaintiff accepts, how to ay 

28 

Plaintiff to procure the appoint- 
ment to tax colts ; formerly de- 
fendant did this ibid. 

If money be paid in a week after 
the term, a judge's order mut 
be obtained ibid. 

The new rule for plaintiff to pro- 
cure the appointment 287 

If the coſts be not paid, the plain- 
tiff muſt go on, and cannot move 
for an attachment on the rule ib. 

A caſe in which defendant, on ihe 
rule to pay money into court, 5 
not liable to pay coſts ibid. 


An auctioneer paying money into 
court 


1 


court acknowledges the action | Mutual debts between a bankrupt 
Page 287 and any other perſon, how to be 

The common rule 288 ſet off Page 274 
The conſtruction of the rule ibid. | Cannot ſet off in replevin 275 
Plaintiffs at liberty to accept the | If debt is of an equal ſum, the ac- 
ſum in reſpect to non-payment of | tion is barred, but if for a lefs 
freight, Sc. and to proceed as to ſum the defendant muſt pray to 
any other breaches ibid. | have it ſet off ibid. 
Where a juror is withdrawn, the | Defendant may move to pay money 
plaintiff entitled to the money | into ccurt, and give notice of ſet- 


paid in, and coſts to that time off ibid. 
ibid. Ser-off allowed to be pleaded with 

Money may be paid into court ats. | general iſſue after the latter had 
of an executor 289 been delivered ibid. 


If plaintiff proceeds for further da- Notice to contain certainty ibid. 
mages, and afterwards wiſhes to | Set-off reducing demand under 
accept the money out of court | 40s. does not affect the juriſdic- 
and coſts, he muſt pay the ſubſe- | tion 276 
quent colts ibid. Debt due to defendant as ſurviving 

He is entitled to the coſts up to the | partner, may be ſet cf againſt a 
time of the money being paid in, | demand in his own right ibid. 
and defendant to the ſubſequent | Mutual credit may be conſtituted 


colts | ibid. | though the parties do not mean 
But plaintiff aſter verdict for the | particularly to truſt each other 
defendant, too late to make this ibid. | 
application ibid. | Plaintiff entitled to a particular of | 
ſer-off ibid. 
Motion, Notices , 697. Defendant lent acceptance to bank- 


rupt on a bill, which did not be- 
Mutual Debrs. come due until after the act, and 

At common law, could not ſet of | was then outſtanding in the hands 
273! of third perſons; yet defendant 


How may by ſtat, ibid. | having paid the amount after 
Mutual debts may be ſet off by | commiſſion iſſued, and before ac- 
pleading in bar, or given in evi-| tion brought by the aſſignees, is 
dence on the general iſſue in man- entitled to ſet- off ibid. 
ner, Cc. ibid | Two cauſes tried at the ſame ſit- 
If debt accrues by reaſon of a pe- ting ; one plaintiff took a verdict 


nalty in a bond, or other ſpe- | for his whole ſum, and it was 
cialty, the debt intended to be held he might till make a ſet- 
ſet off muſt be pleaded in bar] off, and after enter a remittitur 
274| in the ſecond action ibid. 
What muſt be ſhewn in the plea ib. | In what actions there may be a ſet- 
Real ſum to be ſet out ibid. | off | 27 
Caſes of ſet- off are underſtood to be In what actions it cannot be plead- 
in nature of croſs demands ib. ed to, or notice given ibid. 
When bail bond may be ſet off ib. | May ſer off to an action ats. aſ- 
To what actions the ſtature extends ſignees, but not to debts ariſing 
ibid.| fince the bankruptcy ibid. 
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Caſh notes cannot be ſet- off ats. aſ- 
fignees, unleſs they came to hand 
before bankruptcy Page 277 

Difference between payment and a 
ſet-off 278 

The plea of ſet-off mult ſtate plain · 
tiff's being indebted at the com- 
mencement of the ſuit and not at 
the time of the plea pleaded ib. 

Where partner or executor brings 
an action in his own right for 
money received afier the death 

of the other partner or teſtator, 
the defendant may ſer of what- 
ever was due from plaintiff ib. 

Where the debt is not by way of 
penalty, may be ſet off ibid. 

Money lent may be pleaded to debt 
on an annuity bond ibid. 

A debt barred by the ſtatute of li- 
mitations cannot be ſet of 279 

May after general iſſue move to 
withdraw, and plead anzw with 
a ſet - off | ibid. 

A broker with a commiſſion 4% 
credere, cannot prove lofs under 


a notice of {et-off ibid. 
Judgment iu K. B. may be ſet oft 
againſt one in C. 7. ibid. 


A judgment may be pleaded by 
way of tet-o#, though error de- 
pending ibid. 


But if to be tried at ſittings after 
term, none can be entered until 
- preclamation Page 361 


Nai Prius, vide Record 358. 


Noelle Preſegui. 
When two partners plead ſeparately 
ibic. 
When a gelle proſequi may be en- 
tered againſt one of ſeveral de- 
fendants 359 
When no occaſion to make the en- 


ay 437 


Non omittas, 


Non omittas bill of Middl:fex 141 
— Caþtas 150 


| 


Nonpros 207. 


If plaintiſf does not declare within 
two terms, and defendant has 
filed common bail within the 
term the writ 1s returnable, ke 
may ſign nonpros 07 

By general rule, plaintiff muſt de- 
clere within one twelve months 
after return of writ ; but by rule 
of court, if he does not declare 
Within two terms, defendant may 
fipn 4 onpros ibid. 


Where a priſoner is diſcharged by The ancient practice contrary ib. 
conſent of creditor, upon giving If matters be under accommods- 


a freſh fecurny to ſatisfy the 
judgment, and it is afterwards de- 
feated on account of a mere 1n- 
formality, the judgment is ſatiſ- 
fied, and cannot be ſet of againſt 
any demand of priſoner ibid. 
As to colls on reducing demand 


of plaintiff, the whole dottrine } 


ibid. 
Ne reci}iatur. 


F plaintiff hindered from trying 
his cauſe by ne roc//:aiur, he 
may try it next fittings, upon 


tion, or any thing ſhould prevent 
| Ceclering within two terms, may 
have a rule for further time 508 
Defendant mult file bail the tern 
writ is returnable, or he cannot 

| ſign a nonpros ibid. 
Defendant has twelve months to 
ſign by bill, I he appears in lin: 
fed guære ibid. 
If by original, beſore eſſoign day 
of third term ibid. 
If the writ be joint, and the appear. 
ance ſeveral, cannot ſign ſeveral 


nonpreſſes ibid. 


notice 361 | 


When a nonpros may be ſigned 
| $ againk 


Ix Ne NN 


againſt one, in action againſ 


two Page $08 
If removed by ha. corp. cannot fign 
a nonpros 509 
Nor can a priſoner ibid, 


Nor pending an injunction ibid. 
Court refuled to ſet afide a regular 
nonpros on ſtatute of uſury ib. 
Ca. /a. or fi. fa. may be had for 
colts ibid. 
An attorney ordered to pay the 
colts ibid. 
Nonpros may be ſet aſide for irregu- 
larity ä ibid. 
If an action be brought on a judg 
ment of nonpros Which is irregu- 
ler, the whole proceedings may 
be ſet aſide in one rule ibid. 
Defendant having ſurrendered in 
diſcharge of his bail in K. B., 
removed himſelf by ha. corp. in 
the Fleet, and plaintiff declared 
againſt him there, after the end 
ot the zd term after writ was te- 
turnable, a judgment of nonpros 


ſigned after, was irregular 510 
How to ſign nonpros by bill ibid. 
The like on /arirat ibid. 


After declaration delivered, it can- 
not be ſigned 511 
Nerpros may be ſigned for not te- 
plying, Sc. ibid. 
.\onpros by original, when it may 
ve ſigned 543 
How it may be ſigned ibid. 
nonpres for not declaring by ori- 
ginal ibid. 


Nonſ/uit. 


Judgment as in Caſe of. 
#ormerly if plaintiff did not pro— 
ceed to trial, defendant was 
obliged to carry the record down 
by proviſo, but now may move 
for judgment as in the caſe of a 
nonſuit 347 
The ſtatute extends to gu tam ac- 
tions 5 248 


Iſſue to be entered before motion 

| Page 348 
When intitled in a town cauſe: ib. 
Country cauſe ibid. 
A term's notice does not extend to 


this motion 349 
How to procecd ibid. 
Affidavit ibid. 


Plaintiff muſt ſhew ſome excuſe on 
firſt motion ibid. 
Inſolvency in defendant will do 350 
As to entering a cęſſt proceſſus ih. 
If rule is diſcharged on an affidavit 
which is falſe, court will not 


open matter again ibid. 
When not entitled to this Judgment 
ibid. 


If one let judgment go by default, 
and the plaintiff neglect to bring 
the iſſue on to trial with the 
other, he that pleaded cannot 
have this judgment ibid, 

If once the caule has been carried 
down, cannot have this judg- 
ment ibid. 

Cannot move in a country cauſe 
till the term ſucceeding that in 
which iflued was joined ibid. 

If cauſe made a remanet, no judg- 
ment 351 

Cannot have it in replevin ibid. 

If rule abſolute, how to proceed 

ibid, 

If Cauſe put off on peremptory Under- 
taking ibid. 

How to proceed after a peremptory 
rule, and plaintiff neglects ib. 


Aflidavit ibid. 
Notices of Motion, &C. 
Not to appear to a writ 697 


To ſet aſide an in:erlocutory judg- 
ment ibid. 
The like of a judgment and in- 
quiry -- 698 
The like of judgment and execu- 
tion executed, and that the mo- 
ney may be reſtored ibid. 
353 To 


bf rn EY x 

1 To file common bail on the arreſt | All writs by eriginal ought to hy In 
C ; Page 69% | figned before appeirance by the 

1 To ſet aſide all proceedings for ir- filacer. Page g; * 
} regularity ibid. | Pracipe for an original in caie 5:6 

. To ſhew cauſe why it ſhould not | Capias thereon ibid. It 
þ be referred to the maſter, to | May be ſued out in vacation, though If 
A compute principal and intereſt | debt accrued after the term end. W 
MN upon bond, and why upon pay-| ed, and teſted of the laſt day of 

* ment of coſts, the bond ſhould the preceding term ibid. Hi 
#4 not be delivered up to be can- | When original may he teſted gz) He 
b: celled F ibid. | Fines to the king ibid. | 
4 To ſhew cauſe why the judgment | Precipe for original in debt ibis. Ti 
| ' ſhould not be ſet aſide, and that | Capias thereon ibid. Re 
$f the plaintiff anſwer the matters | Alias and pluries 538 He 
if | of the affidavit ibid. Tatum Ibis, Jus 
i Why the bail bond and the pro- As to 2%e of alias, &c. ibid, 
1 coeedings thereon ſhonld not be May bave zeftatum in the fiſt in. W. 
8 ſet aſide with coſts 2 ſtance ibic, Ho 
i Why the writ ſhould not be quaſh- | Officer's fee for arreſt zdic 

* ed, and that the plaintiff anſwer He 10 appear (if common appes WI 
bl the matter of the affidavit 699 | ance required) bid. 
*J To the ſheriff to retaia money by | The precipe ibid, No 
iT him levied | bbid, | Affidavit of ſervice jb Ho 
1 N | 

it 
. Novel Aſſignment 45. If Special Bail. 
* Nudum Pactum 15. If ſpecial in London or Midaltx, If 
. four days to put 1o bail after ft 0 
7 Officers of the Crown Side. day of term, if writ be return- l 
1 | able fiiſt return 539 Ou 
„ HAT officers of the court be- If in any olher county fix days ib. If 
4 long to the crown fide 57 If either fourth or fixth day fall - 
ih | Sunday, bas all Munda 1bid, We 
5 Officers of the Plea Side. If the = be — on 207 
* What officers belong to the plea other returo in town or country Thi 
4 ſide 55 - PEE ibi. c 
5 1 rit returnable ſecond return in 0 
"A Officers on the Cirezit. . London; held that defendant has t 
4 Officers belonging to the circuit 83 four days after the quarto die fof S0 
42 1 : to put in his bail ibid. 3 
148 Original, Proceedings oy. How - put in bail ibid. Us... 
48 No ſpecial original unleſs debt be | Notice of bail $40 r 
WW 10l. 535 | Exception ;bid. Th 
1 No more coſts allowed in proceſs How to juſtify ibid. WW 1 
* by original than a common writ | May rule the ſeriff ibid. © 
1 unleſs the debt recovered be ol. May del:ver declaration de bene 4, Car 
1 ibid. on guarto die poft ibid. 1 
Writs by original to be ſigned by | Declaration in caſe ibid, WE 
the hacer, before ſealed ibid. The like in debt * All 


In what county to lay the venue to 
keep the bail Page 541 
Muſt now plead without oyer of 
the original writ ibid. 
If plea be ſpecial, muſt be filed ib. 
If it be the general iſſue, how ibid. 
When attorney makes up the iſſue 
ibid. 

How to make it up ibid. 
How clerk of the papers makes up 
the book ibid. 
The form of imparlance ibid. 
Record and jurata 542 
How to paſs record, wenire, &c. ib. 
Jucgment by default, how to be 


ſigned ibid. 
Writ of inquiry ibid. 
How to proceed to final judgment 
ibid, 

Within what time to declare or 
nonpros 543 
Nonpros for not declaring ibid. 
How to amend declaration ibid. 


Outlawry. 


If defendant is out of the king- 
dom, or abſconds, may be out- 
lawed 543 

Outlawry in civil actions 544 

If debt be paid, may be reverſed 

ibid, 

Woman not outlawed, but waivara 

ibid, 


The whole proceſs to .outlawry | 


ought to be conformable to the 
original, the alias and pluries ro 
the capias ibid. 
So exigi facias to the original, and 
capias ibid. 
Where a capias does not lie, can- 
not proceed to an outlawry ib. 
This mode is uſed when proceed- 
ings be againſt two, and only 
one be arreſted ibid, 
Caveat as to declaring and keep- 
ing the other defendant in court 


45 
Although defendant's partners live 


| 


| 


out of the kingdom, yet may be 
outlawed Page 545 
Such outlawries are not void, but 
voidable by putting in bail ib. 
As to intitling declaration after 
outlawry | ibid. 
If two arreſted and one bail, then 
the original muſt be againſt _ 
ibid. 

How to proceed ibid. 
When it is neceſſary to have an a/- 
locatur exigent 546 


How to proceed upon tht capias 


utlagatum, and how after ibid. 
How to get the money if above 


ol. 7 

If — only 548 
The exigent 181. 
Proclamation ibid. 
The forfeiture 49 
What not a forfeiture ibid. 
As to ſheriff's return ibid, 
Special capias utlagatum 550 
What deb:s are liable to be ſeized 
ibid. 


f defendant be taken on the capras 
wilagatum, the plainuff cannot 
declare againſt him, for the pro- 
ceſs is determined 551 

Petition to the lords ibid. 

Certificate to be ſigned by the elerk 
in court 552 

Affidavit of plaintiff's demand ib. 

When outlawry may be reverſed by 
attorney's undertaking ibid. 

When ſpecial bail required, bond 
to be given to the ſheriff 553 

Explanation of the 4 & 5 W. & M. 

ibid, 

If the caſe originally required ſpe- 
cial bail, defendant cannot come 
in and appear to outlawry with- 
out putting in ſpecial bail ibid. 

When ſpecial bail, though no affi- 
davit of debt be filed 554 

Of the appearance of defendatt 
before the guintut exatius ibid. 

How to appear ibid. 


714 
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If bail required, how to put it in ib. 
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If joftified, Juper/edeas to iſſue Pa. 554 On a ſuperſedeas to the exigent, 
Return on the allowance of the %. how to declare Page 558 
perſideas | ibid. How to proceed to outlawry after If 
How to enter appearance (if no| judgment obtained ibid, 
bail required) onthe capias ut- 
lagatum ibid. Oyer ms : If 
4 After bail put in, may move to re- Oyer of a deed, Sc. if demanded 
A verſe, the outlawry of courſe 355 by the defendant, muſt be given 
5 How outlawry is to be avoided ib 258 If 
N If goods be taken after reyerſal, So to plaintiff ibid. If. 
. defeodatt ſhall be reſtored ibid. | The party bound to carry it ibid, | 
*] Geode ſeized, and proceedings are So of letters of adm. ibid. Bu 
by got into he Exchequer, no relti- Oyer of original writ diſallowed M: 
14 tution; but I think the reporter ibid, | 
is wrorg here, and muſt mean, Varidoce between the original and If 
after the ſheriff has paid over the, ceclaration, may be taken on 
| monies ibid, | eor 259 If 
t Defendant cannot be take on a | There are caſes in which profert t 
18 Sunday on the capias utlagatum of a deed, Sc. may be diſpenſed I 
bi. | [4.1 with, and if profert be made by 1 
iq If error be brought for want of | milake, it may be amended ib. c 
5 proclamation being made, the 7e O. Fg 4 It : 
5 defendant muſt put in bail, not 177 Z hy c 
v only to anſwer the plaintiff in F 
ith the former ſuit, but o a res be party mult pay for copy ib. a 
4 one to ſatisfy the debt ibid. | if not delivered in time, as to plea P 
. Bail for the condemnation. ibid. | . ibid. a 
5 No bail in error of an outlawry, As to replication JS ibid, 
3 till reverſal, and theo the court | ©Ormerly erer was demanded in 
5 „take bail to appear to an ori- _ oft ibid. 
F ginel, to be brought within two Cannot have ozer of record ibid. M 
i - - 4erms | joid. The party is entitled to copy of 
if On reverſal, court have 3 diſcre- the whole deed, Oc. ibid. — 
5 today power to bail or not, but NO time fixed for plaintiff to give Lat 
57 bail to pay condemnation ibid. | _ V7, ibid. — 
| This is now ſettled 557 Det-ndant has two days 260 — 
How to ſue out a writ of error to H S laſt dey ibid. No 
reverſe the judgment big, | if Ser of any inſtrument granted, t 
If a perſon procures another to be | to take whole as part of his ad- 
clandeſtinely ouclawed „ho ap- „ e lary's plea ibid. N 
pears in public, ſuch perſon to [f mace uppeceſtarily ibid, Wh 
reverſe at his own expence ibid. If defendant be Party to deed, he : Wh 
Plaintiff cannct be nonproſſed after ought not to demand ger, but Je 
anate 61 ibid.“ fer it forth himſelf; but if he - The 
3.19 Of declaring after outlawry reverſ- does demand it and plaiatiff give a; 
4.38 HS 558 it, it is at deſendant's perl] ib. la » 
1 As to Penne ibid.] When bord or deed in the hands 1 
| On reverſal], plaintiff may com- of a third perſon = fs | 
mence a new action within a| The demand of ger ibi = 
Ce 


If yer be demanded after time ex- 


year ibid. "ied, 


pired, it may be conſidered as a 
nullity Page 261 
If plaintiff demand oyer of defend- 
ant, it be not given him in due 
time, may ſign judgment ibid. 
If judgment or other matter of re- 
cord be pleaded in the ſame 
court ibid, 
If of another court ibid, 
If oyer of a bond only, not to have 
the condition ibid. 
But if of an indenture ibid, 
May have oyer of a policy of in- 

ſurance ibid. 
If bond for performance of cove- 

nants ibid. 
If the whole of the condition of 
the bond, with reciting part, be 
not ſet out after oper, plainuff 
may ſign judgment, or court will 
quaſh plea ibid. 
If after oyer ſet forth, and book be 
delivered, and rule to abide by 
plea, the defendant replead with 
a falſe condition, court will order 
al! the pleadings to be ſtruck out, 
and plaintiff ro ſign judgment 
262 


Counties Palatine 146. 


MDM to be ſent there only 
332 


—— to a co. pal. ibid. 
Lat. to Cheſter 147 
— Durham 148 


— — Laucaſter ibid. 
No srreſt under 20l. in either of 
theſe counties 100 


Paper- Books. 
What they are 313 
Wen the iflue ſhall be ſaid to be 
joined ibid. 
The paper-days, Tue/days and Fri- 
days ibid. 


without rule to rejoin ibid. 
As to coſts if defendant does not 
return dook, and plaintiff pro- 
ceeds to make up record ibid, 


In what caſes book may be made up | 


I, N. 


How to make up the paper-book, 
and what is to be paid to the 
clerk of the papers Page 314 

No entries to be repaid ibid. 

How to proceed on a plea of a 
judgment recovered, if defend- 
ant returns the book in the firſt 
inſtance _— 

If he return it, and ftrikes out the 
rejoinder and demurs, how to 


proceed ibid. 
Of ſetting down demurrer for ar- 
ument 316 


Proceeding to final judgment there- 
cn in caſe, and alſo in debt ib. 
Where the plaintiff tenders an iſſue 
on the defendant's plea, and no- 
tice of trial is given, if defend. 
ant demurs, and judgment is 
given, tue notice ſhall ſerve for 
executing an inquiry, but plain- 
tiff mult give notice of the hour 
and place 17 
Notice of trial given for the — 
cial iſſue, ſhall (if waived) ferve 
for notice of the general iflve 
ibid: 

When to return the book if made 
up and Celivered in term, or 
four days after ibid. 
If venue in London or Midaleſex, 
muſt be made. vp within four 
days from the end of the term 
ibid. 

Country cauſes, at any time previ- 
ous to the end of the aſſizes ib. 
fat aſſizes, to be delivered within 
four days after delivery, and join 
iſſue, or give the general iſſue 
318 


On a role to return the book with. 


in four days, if delay till the 
mornivg of the fifth day, too late 
ibid. 

If book be not delivered ſame night 
rule given, has four days exclu- 
five to te- deliver it ibid. 
Where plaintiff concludes ad pa- 
triam, and gives notice of trial, 


| and defendant, demurs, and join- 
der: 


notice of trial given Page 319 
. Paper-books whether the iſſue be 


« der; if jodgment for plaintiff, 
notice of inquiry from the time 


in fact, or in law, four days for 


keeping it excluſive ibid. 
Particular of Demand 200. 
Partners. 


If defendant does not plead part- 
nerſhip in abatement, he cannot 
take advantage of it after, i! be- 
ing a waiver of the objection, 


5 Burr. 2611. vide 298 
Partnerſhip pleaded in abatement 
„ 

Paupers. 
What a pauper is 664 


In early times poor perſons were 
obliged to drop their claim; but 


now may have writs for no fee, 
counſc], and attorney 665 
May ſue now, if not worth cl. in 
forma pauperis ibid. 
How to proceed ibid. 
The form of the petition ibid. 
Affida vit 666 
Is to pay no fees through all the 
cauſe, unleſs, Se. ibid. 


No fee to be paid to his counſel or 
attorney; if he does, to be diſ- 
paupered ibid. 

Nor is he liable to coſts for judg- 
ments as in the caſe of a nonſuit, 
nor to pay coſts if he brings a 


„C 


Payment of Money in Court, Pa, 280. 


Peers. 


Proceedings againſt Peers 8. 


The peers of England and Scotland 
are all privileged from arreſts 
111 

Suits may be proſecuted agzinf 
peers, ec, notwithſtanding their 

| privilege, provided no arreſt 522 
It is doubtfo! whether peers can 
be ſued by bill 3 
How to proceed by original 623 
The act of 10 Ges, 3. extends to all 


.writs of diffringas 524 
Præcipe for original in caſe 523 
Diftringas thereon ibid. 
How to appear ibid. 


If defendant appears after levy 
upon the di/tringasr's, he ſhall 
pay the coſts before the money 

is returned ibid, 

Declaration 526 

When not entitled to an imparl. 


| 


ance, although an eſſoign be caſt 
ibid, 
How to proceed by bill 527 
Of the appearance ibid. 
The form of a bill againſt a peer 
ibid. 

Proctedings againſt Members 527. 
The bill 528 


Summons and diftringas - ibid. 
General Pleas 298. 
Of pleas in bar 43 


new action, unleſs it appears he 
has been vexatious ibid. 
After a nonſait, and a new action 
brought, plaintiff, ſued in forma 
pauperis, he mult pay the colts 
of the former, before he can 


proceed - 667 
He can only ſue in the cauſe he is 
admitted ibid. 


He cannot be admiſted to defend in 


Pleas in Bar and Special Pleas. 


Within what time a plea in bar is 

to be pleaded 203, 204 
Of the rule to plead 242 
Of obtaining time to plead 244 
Half an hour's attendance on 4 

ſummons only 95 
What is an iſſuable plea 245 


Forma pauperis ibtd, | 


When defendant ought to plead 
{ The 


$0, 


The == 
The ſeveral general iſſues Page 262 
On general iſſue what is the queſ 
tion 263 
General iſſues need no counſel's 
hand ibid. 
But if ſome pleas that are not ſign- 
ed be ſpecially replied to, how 
to proceed ibid. 
If plea be filed before bail perfect- 
cd, a nullity ibid. 
Declaration muſt be taken out of 
the office ibid. 
As to demand of plea 248. 753 | 


Of pleading ſpecially. 
Special pleas to be ſigned 263 
Clerk of the papers to receive no 
ſpecial pleas or demurrers before 


ſigned ibid. 
No attorney to deliver any plea 
that ought to be filed 204 


Where ſpecial plea was not filed, 
and plaintiff replied, and after 
paid for the iſſue, held good ib. 

Court will make defendant plead 
the ſame term when he ovght 


to have appeared ibid. 
Of pleading double. 
May plead as many pleas as are 
neceilary ibid. 
As to coſts and judges' certificates 
ibid, 
How to proceed to plead double ib. 
Inconſiſtent pleas bad 265 
In penal actions, one plea ibid. 
Jadges? certificate need not be in 
court ibid. 


How to plead double in Vacation 265. 


The plea of /olvit ad diem can cot 
be entered in the general iſſye- 


book 266 
Plea of non afſſump/ir, and the ſta- 
tute of limitations 301 
Replication and iſſue 302 
Plea ct ſet- off for money lent, Oc. 
ibid. 


E X. 
Replication Page 304 
Plea of non afſump/ir, and a tender 
to the reſidue ibid. 


Replication denying the tender 3og 
Replication if plaintiff accepts the 
money, and goes for further da- 


mages ibid. 
Plea of infancy 306 
Judgment recovered in C.P. in 
aſſum fit ibid. 
The like in debt ibid. 


If action in XK. B. on judgment in 
C. P. and nul tiel record pleaded, 


there muſt be certiorari 307 
So if in inferior court ibid. 
Non afſump/it and plene adminiſtra- 

vit 308 
Plea of bankruptcy ibid. 
Need not be ſia ned ibid. 


If a judgment be pleaded in ſame 
court, muſt on demand give term 
and number roll 309 


Of moving to abide by Plea ibid. 
When to plead, if motion be made 


to plead in/tanter ibid. 
A judge may make an order in va- 
cation ibid. 


ln caſe of frivolous or dilatory 
plea, it will be ordered ibid, 
If he plead new plea, can only be 
the general iſſoue and ſer-off ib. 
Coſts are now allowed of ſuch mo- 
tion 310 


Of firiking gut, waiving, and add. 
ing Pleas ibid. 
Cannot waive general iſſue or ge- 
neral demurrer, but if ſpecial 
may ibid, 
And may demur to replication, 
though tied down to terms ib. 
If general iſſue be pleaded by miſ- 
take, may withdraw, &c. ib. 
Or if general iſſue be pleaded 
without notice of ſet-off, may 
have leave to withdraw, and re- 
deliver it without ſet-off ibid. 
Leave has been given to add a plea 


Plea of ſatisfaRtion in t 303 | 


after iſſue joined ibid. 
If 


„ X. 


If rule to abide by plea has been 
ſerved, can only plead general 
iſſue and ſet-off Page 310 

Court have in inſtances given leave 

to withdraw plea, and replead a 
juſtification 311 

Non eft factum was withdrawn, and 
ſtatute of gaming pleaded ibid. 

After nil debet and demurrer, leave 
to withdraw, and replead 1t with 
ſpecial plea ibid. 

Nil debet after joinder in demurrer, 


waived, and performance of co- 
venants pleaded ibid. 


Replication . withdrawn after ſix 


years elapſed, and to reply de 


o v ibid. 
After voluntary nonſuit, court will 
not give leave to reply de novo 


ibid, 
Popular or penal Actions 11. 
How to compound them 681 


Paſſeſion, Writ of, 601. 


Poſtea. 


How to proceed on it 330 
Rule for judgment on fo/fea ibid. 
No judgment to be entered, until 
the expiration of four days ex- 
cluſive of the entry of a rule for 


judgment ibid. 
If cauſe be tried laſt ſitting ibid. 
If after term | ibid, 
If either party die, no execution 
to iſſue but a /i. fa. 381 


Rule for judgment not to be enter- 
ed until the day in bank ibid, 
No rale if there be a nonſuit ibid. 


For plaintiff on a plea of len- ad. 
miniflravit Page 4:3 

| in ejectment 
On non aſſump/it infra ſex anno ib, 
On not guilty in treſpals ibid. 
For defendant, on a plea of ple 
adaminiſitravit ibid. 
For plaintiff on a2 afſump/it by an 
executor _ ibid. 
For plaintiff on a plea of /olvit ad 
dien idid. 
For defendant on non afſump/it 410 
For plaintiff in eifſaulc, on not 
guilty, and n aſſault demeſne ib. 
For defendant on a nonſuit ibid, 
En:ry of the judgment after ver- 
dict on the roll in cafe 402 


— — 


— — — ñ — — 


If the cauſe is tried in town, plain- 


tiff's attorney indorſes the poſtes 


389 

The court fees ibid. 
If tried in the country, aſſociate 
indorſes it ibid, 


Rule for judgment not to be enter- 
ed before day in bank ibid, 
Potea in debt upon five iſſues, there 
being a demurrer to the replica- 


tion to the ſixth plea 415 


King's Bench Priſen Day Rules «6 


Priſoners, Proceedings again. 
How the proceedings againit them 
were formerly 617 
The preſent mode of delivering 
declaration againſt a priſoner in 
the cuſtody of a gaoler 618 
To be alleged in declaration, in 
whoſe cuſtody defendant is ib. 


Alſo at whoſe ſuit detained, or de- 


When role may be given on ori- murrable ibid, 
inal ibid. New rule as to the limits of the 

If plaintiff becomes bankrupt ib. K. B priſon idid. 
If either party die, no execution | Extended 753 
till (cz. fa. ibid. The plaintiff is to cauſe a declara- 
For plaintiff on mon afump/it 407 tion to be delivered, before the 
The like with a zales ibid. end of next term, after the r. turn 
For plaintiff on non eff ſakum 408 of proceſs he is charged with, and 
——— 1 debt ibid, (unleſs in cuſtody of marſhal) 
— --— — in %% a ibid. cauſe aſſidavit thereof to be filed, 


before 


IN- 5 


before the firſt day of the next 
term after delivery of ſuch de- 


claration, or to be diſcharged by 


ſuper/ecras Page 619 
In caſe of commitment or ſurrender 
to marſhal, after return of pro 
cel, and before declaration, 
plaintiff to declare before the end 
of the term next after ſuch fur- 
render, &c. ibid, 


Where taken by any ſheriff on 


meſne proceſs, and removed by 
ba. corp. and committed, pro- 
ceeding againſt him ſhall com- 
mence, and be computed from 
the priſoner's being firſt taken 
or charged in cuſiody by virtue 
of juch procels 620 
No treaty to prevent /uper/edeas, 
une, in writing figned by de- 
fendant ibid. 
To declare on eſcape-warrant, be- 
fore the end of the 2d term is. 
if the writ be ſued out in one term, 
returnable the next, the plainuft 
is not bound to declare before 
the end of the next: term after 
the return of writ ibid, 


| Muſt proceed to final judgment 
within three terms next after de- 
claration delivered, including the 
term judgment is ſigned P. 623 
Muſt be charged in execution with- 


In tavo terms ibid. 
How to charge defendant in exe- 
cution in a county gaol ibid. 


If the defendant is in cuſtody in 
Newgate, Ludgate, or any other 
county gaol, how to proceed 
againſt him for a new plaintiff 

| ibid. 

If ca. /a. returnable on a dies non, 
priſoner may be diſcharged ib. 

How to proceed if defendant be in 
cuſtody of the marſhal ats. ſame 


] 


plaintiff ibid, 
When to plead ibid. 
To proceed to trial or judgment 
within three terms 624 

| Charge in execution within two 
| terms ibid. 


| The ſorm of declaration againſt a 
priioner in cuſtody of the mar- 
ſhal ibid. 

How to charge a priſoner in execu- 

tion in cuſtody of the marſhal ib. 
| Committitur piece ibid, 


5 
How to preceed in Ciſtedy of S2riff Of the marthal's book, called the 


C21 
Not to deliver declaration before 


proceſs is returnabie ibid. 
n amendment made ibid. 
If action be not bailable ibid. 


The form of a declaration againſt 
a prifoner ia cuſtody of ſheriff 
by bill ibid. 

How to be engroſſed, delivered, 
filed, and giving ruie to appear 
aud plead thereon ibid, 

The affidavit of delivery 622 

Ii defendant removes him ſelf to the 
Fleet pending the ſuit, no de- 

mand of plea is neceſſary ibid, 

Ihe plaintiff need not demand a 


plea before he ſigns judgment in 


cultody of the ſheriff 623 


Rule to plead may be given after 


the firſt rule out ibid. 


| commitment-book 625 
The committitur muſt be actually 
| entered on record before the end 
of the ſecond term ibid. 
A priſoner in cuſtody ats. of the 
king cannot be charged with 
civil proceſs, unleſs by order of 
court, or by order of a judge ib. 
But if in cuſtody on attachment 
for non-payment of coſts, and 
charged with a civil action alſo, 
he may be charged with ſuck at- 
tachment without an order ib. 

\ Plaintiff muſt give notice of his 
having abandoned a former cem- 
mittitur, which 1s erroneous, be- 
fore he enters a ſecond ibid. 
Ine acknowledgment muſt be of 
the {ame term defendant is charg- 
5 626 
If 


If charged in execution and plain- 
tiff dies, the executors need not 
revive the judgment Page 626 

If plaintiff proceeds faſter than by 

the rules preſcribed, and obtains 
verdict, he muſt charge in ex- 
ecution the term after diffringas 
is returnable ibid. 


Of charging a Priſoner in Cuſtody of 


the Marſhal, by Way of @ new 4 


Detainer 626 


How to proceed ibid. 
Service of a latitat at eight in the 
evening of return day, is good, 
though declaration be left in the 
office in the courſe of ſame day 
3 

A priſoner, on a point of irregu- 
larity, muſt apply as other de- 
fendants, or he loſes the bene fi: 

| ibid. 

How to charge a priſoner in cuſto- 
dy for a debt, if he is already in 
for felony ibid. 
If defendant remove himſelf before 
declaration, how may declare 
ibid. 

If a priſoner in the Fleet be charged 
with declaration, and remove to 
K. B., plaintiff muſt proceed in 
C. P. to judgment, and then 
charge him in execution by ha 


corp. ad ſatisfaciend, idid. 
Same in this court ibid. 
How to proceed by original in cuſ- 

tody of the ſheriff 628 
Declaration ibid. 


If in cuſtody of the marſhal ibid. 
Within what time to plead in 
county gaols ibid. 
Rule to plead is not to be given be- 
fore affidavit of the delivery of 


declaration 1s filed 629 
Conſtrucion of the rule idid, 
When bound io plead two days be 

fore eſloign ibid. 


May betore final judgment, put in 


bail ibid. 
And juſtify at Chambers © ibid, 


. 
Though a priſoner is /uper/edrabl;, 


and not actually ſuperſeded, he 
may be charged with a declata. 
tion Page 630 
Caveat reſpecting county gaols 
ibid. 


When priſoner pleads out of time 
muſt give notice; nor is he en- 
titled to be diſcharged until the 

end of the third term for not 
proceeding to trial or judgment 


ibid. 
When no notice of plea being filed 
or entered, neceſſary ibid. 


When Priſoners are entitled to thiir 
Diſcharge ibid. 
Once ſuperſedeable always ſuper. 
ſedeable, extends only to the 
ame proceſs ibid, 
If he voecs not ſuperſede, he cannot 
after he is charged in execution 
ibid, 

Priſoners are entitled to their diſ- 
charge for want of declarin 
within two terms next after th 


return of the proceſs 631 

In cafe ot commitment or render to 
marſhal ibid. 

| Hoau to diſcharge him from a County 
The like from the marſhal 632 
If by original ibid. 
If before judgment, though ſuper- 


ſeded, habte to be taken in ex- 
ecution, aliter after ibid. 
Counſel's hand not ſet to a repli- 
cation, priſoner diſcharged id, 
If plaiotiff does not proceed to 
judgment within three terms af- 
ter declaration (including the 
term in which that was delivered 
as one), or in caſe of ſurrender 
after declaration, or if he ſhall 
obtain judgment, and does not 
charge detendant in execution 
two terms after, including ihe 


term in which it was given # 
9 one, 


May get plaintiff' attorney to con- 


one, then defendant mult be ſu- | 
perſeded Page 633 
If any writ of error or injunction, 
then within two terms after af- 
firmance or injunction diſſolved 
ibid. 

In caſe of ſurrender after trial had, 
or final judgment, to be charged 
in execution in two terms next 
after ſurrender and notice (the 
term ſurrender made to be one) 
ibid, 

Tf error or injunction, then within 
two terms next after judgment 
or affirmance nonprofled or diſ- 
continnance (the term in which 
ſuch affirmance, &c, is included) 
ibid. 

Explanation of the rule 634 
A ſurrender in vacation muſt _ 
ore efſoign da ibid. 
ori - Sandal huſband and wife, 
and wife in cuſtody, ſhe ſhall not 
file bail for her buſband on /«- 
per /edeas ibid. 
Once diſcharged cannot be taken 
again ibid. 
Nor if he takes a new ſecurity, if 
it becomes bad by the act of the 
plaintiff | ibid. 


The like by original Page 637 
The like for not proceeding to 
trial and judgment ibid. 
For not charging the defendant in 
| executioa 638 
The like on putting in good bail ib. 
Of the 4a. corp. ad reſpondend, ib. 


Pr ivilege, 

Who are privileged from arreſts 111 
Who not 113 
Procedendo. 

Writ of procacendo 659 
Proceſs 113. 

Of the Proceeding by Bill ibid; 
In M:ddl:/ex firſt proceſs, a bill of 

Middle/ex ibid. 


If in any other county a latitat ib, 
It is a re//atum grounded on t 
bill of Middle/ex ibid, 
In the nature of an original ibid. 
It ought to bear teſte under Thief, 
or ſenior judge ibid. 
To be directed to the ſheriffs, or if 
they be parties, to the coroner 
or coroners ibid, 
If coroners be parties to eliſors ib. 
Lat. may be teſted before cauſe of 


How to diſcharge defendant for 
not proceeding to judgment or | 
charging in execution in cuſtody 
of the ſheriff ibid. 

As to where a writ of error brought 

635 

Court permitted an alteration in 
the cemmittitur - piece, although 
filed ibid. 

How in cuſtody of the marſhal ib. 

Affidavit of ſervice of ſummons 636 


ſent ibid, 
Attorney ſhould be prefent, on a 
priſoner's ſigning a cognowit ib. 
A he. corp, brought by plaintiff to 
remove piſoners from inferior 
courts to XK. B. quaſhed ibid. | 
Superſedeas tor not declaring 637 


action, uſually on firſt day of 
term; if ſued in vacation, then 
the laſt day of the term ibid. 
If teſted in vacation, it is void ib. 
And mult be returnable on a day 
certain ibid. 
As to ſuing it out before Cauſe of Ac- 
tion accrued 134 
May now be ſued out and made re- 
turnable ſame day 136 
Where it becomes material to af 
tinguiſh, the court will confider 
the day when writ taken out, as 
ſubſtance, and reſe as the form 
ibid. 
Variance between the declaration 
and proceſs, when fetal ibid. 
Latitat heid good commencement 


recipe ibid. | 


of a ſuit in a penal action ibid. 
The 


. 


— 


The true time of taking out the 


latitat, may be averred contrary 
to nominal 76% Page 135 


A. to the Arreſt and Service of the 


Bill of Middleſex 136 
Arreſt in Surrey, bad ibid. 
So ſervice in London ibid. 


But if place where ſerved be doubt- 
ful, otherwiſe ibid. 
A latitat may be ſerved in Middle- 
ſex ibid. 
How to iſſue bill of Middle/ex bail- 
able ibid. 
Memorandum or warrant 137 
Bill of Middle/ex bailable ibid. 
Precipe for ditto ibid. 
Several defendants, for ſeparate 
cauſes of ation, cannot be join- 
ed in ſame writ 138 


No more than one defendant ſhall | 


be inſerted in ſame affidavit ib. 
Plaintiff cannot join diſtin de- 
fendants, for diſtinct demands, in 
ſame writ or affidavit ibid. 
But four defendants may be put in 
one writ, though they be diſtinct 
- cauſes of action, not bailable ib. 
Where one writ was ſued out 
_ againſt four, on four ſeveral ati- 
davits, one defendant was arreſted 
and diſcharged ibid. 
Rule why ſeveral defendants for ſe- 
parate cauſes cannot be joined 


| 139 
Alias bill of Middle/ex ibid. 
Pluries ditto ibid. 


Diſtinction as to bailable proceſs 
and other proceſs ibid, 


The ſeveral ac-etiams ibid. 


Court refuſed to ſet aſide a bill of 
Middleſex, which was to anſwer 
plaintiff in a plea of delt, inſtead 
of treſpaſs ibid. 

If defendant in liberty of ,- 
ter, how to proceed 140 

Nen emittas bill of Midaleſex + 

I defendant is not to be found 
there, how to proceed ibid. 


| On general proceſs, how to declare 


' 


Cities and Towns having Sheriff 


Page 141 

Directions of writs 142 
Fo the cinque ports ibid, 
[f action be againſt preſent ſherif;, 
or late ſheriff ibid. 
Of the tender before writ ibid, 
No printed blanks to be ſealed 

1 

A bailable /atitat — 
Pracipe for ditto ibid. 


How to get it ſealed and ſigned ib. 


How to make it returnable ibid, 
Alias capias ibid. 
When to be teſted 145 
Pluries ibid. 


If a term be omitted between 0. 
and return ibid. 
If on a gui tam action ibid. 
If forfeiture be to the poor and in- 
former ibid, 


ibid. 
Of counties palatine 146 
Lat. runs there 147 
Debt muſt be 20l. ibid. 
Lat, to Cheſter ibid. 
To Durbam 148 
To Lancaſter ibid, 
Lat. runs into Durham ibid. 


May be ſerved without mandate of 
the rovel fl anchiſe of EH ibid, 


| Non amiti as, what 150 
| Non omittas capias ibid. 
King's writ does not run into Cuem- 
fey, &C. 151 


Of Suing out Proceſs not bailable ib. 


1 he fees for ſervice ibid. 
Three things to be obſerved in fl - 
ing up proceſs ibid. 
Writ may now be ſerved on return 
day 152 
Of ſervice on Baron and feme ibid. 
I: apainit two, both mult be 1 
101%, 


If debt be above 10l. obſer 
ibid. 
Bill of Middleſex not bailable ib. 


A common /atitat not bailable id. 
A414 
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Alia. 
Noti 
Date 
Latit 


3 


Alias and pluries Page 152 
Notice need not expreſs year 153 
Date of writ no part of it ibid. 
Latitat may be ſerved in Middleſex 


157 
Proclamation 348. 
Promiſe void 15. 
Puis Darrien Continuance 47 
When to plead it ibid. 
It is not allowed after demurrer 
determined, or verdict ibid. 
Cannot be rejected if verified by 
athdavit ibid. 
Record of Niſ Prius. 


HAT it is to contain 358 
How to make up record 
upon a judgment of re/pondeas 
oufter, and afterwards a plea 1n 
chief, and iſſue thereon ibid. 
How if there be a demurrer, and 
cauſe to be tried before it is diſ- 
poſed of ibid. 
Where two partners ſever in plead- 

ing 358 
When a no/le proſequi may be en- 

tered againſt one 359 
How to make up record in com- 
mon caſes ibid. 
Placita ibid. 
Jurata in London ibid. 
Tne like 1a Middleſex ibid. 
The like at the aflizes 360 
To be entered in town zZwo days 
before the ſittings on which cauſe 
to be tried ibid. 
No record to be received in Mia- 
dliſex for ſitting after tern, un 
leſs entered firit day of the fit- 
ting after term ibid, 
In London two days before the ad- 

journment day ibid. 
Cauſe now to be marked, if there 
be ſpecial jury, as ſuch ibid. 
Every cauſe to be tried in the order 
they ſtand ibid. 
if plaintiff be hindered of a trial 
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by a ne recipiatur, he may try at 
next ſittings, on notice Page 360 
When ne recipiatur can or not be 


entered 361 
How to make a remanet ibid. 
How to enter. iſſue, and pals re- 

cord in town ibid. 
How iu country cauſes 362 
Writ and record to be entered to- 

gether ibid. 
The time allowed for ſealing re- 
cords ibid. 
Entry of record at aſſizes ibid. 
In Norfolk and Norwich 303 
Variance between iſſue and record 
ibid. 

If one die, ſuggeſtion ibid. 


Variance between record and iſſue, 
if agree with the declaration, not 
material ibid. 


Regoinder 45. 
Releaſe 28. 
Relicta werificatione 461. 598. 
Remanet 361. 


Remittitur of Damages. 


Judgment by nil dicit in ejectment, 
with a remittitur dampna $97 


Replication 44. 


No time fixed for replying 311 
Four-day rule : ibid. 


No demand neceſſary ibid. 
if defendant veglects to rejoin, a 

rule to be ferved 312 
So if plaintiff neglect ibid. 


Sunday, or holiday, when no day ib. 


How to compel replication ibid. 
lf four terms are elapſed ibid. 
Notice ibid. 
Rule may be given in term, or ſix- 

teen days after ibid. 
May have ſummons ibid. 


t defendant does not rejoin in time, 
plaintiff may ſtrike out the pre- 
3; G vious 


Es cm 


„„ 


7 vious pleadings, and enter i 
4 r1udo- | 
F A — as ior want of plea Pals A > form of the rule Page 
Þ our days to reply accounted id en rule expires ge 243 ; 
J Replication withdrawn f. ib. Rule to plead may be gi ibid. f 
5 after filed ix terms time in term n f rv, 
z Replication and iſſue to a 14 - „or four days after 7 
N non aſſump/it infra og - judge's ord 244 
q The liketo $5.4 1 . | 
4 he like to a plea of ſatisf 303 | next term, no rul ay of the 
atisfaction but in 2 1 4 0 ute neceſſary ; 
f — like denyiog the tender 304 caſes it is ibid. 1 
f - nee if he acknowledge * mai evket Tims 
; ender and goes for fu | pang e to plead where 
7 mage rther da- eedings for F T 
| 8 3 ibid. Law or Equity OUT ern, in ( 
[ A caſe th * 
. Re 4, K ereon *1 * 
5 eſa ence, calling for, 195. | eden rule to be given ibid. 
it | e defendant may diſpenſ 253 I 
6 Retraxit. | = rule, either by pleadi, with 
3 How to ente f | avatement, or har ing in 
„ ant's plea 5 a retraxit of defend- If defendant dies after rule No. 1 
1 The entry in caſe 447 and before interlocutor 1 5 
| The like in ej #47] ment figned, ſuit „ 
% eee ejectment The rul 8 24 
W Vie attorney may do this, th 595 cl TT be given ſame day — 
7 faid the contrary in or N 3 is filed de bene e or N 
| but it is every day's / by s ie ibid, 
; Practice 1 v 
447 | Of obtaining Time 5 It 
The Returns of II rits 86. * to obtain time . 
rms 
Rolli, vid S ds may be abea; ibid. 
vide Docket 397. n 
mons s attendance on ſum- R 
Rule to plead. 85 ag time, means a 13 
on 
The rule to plead is an order of th How : i 245 
court, Oc. n band to grant time, when ſuit * 1 
When need not be given 1014. | gainſt executors ibid, . 
. two rules idid What Pl, " 
Now only one ibig vat Pleas are within the Meani 
Cannot be given on a 8 ibid. of an Oraer leaning 
a 1 eg 5 = ibid. 
ught to be given aft - en Defe D 
1 * ae ter + a Co * ndant ought to pleud in b 
3 1 — in bar can be com * 8 N 
uſt be given a Pg ; 
If rule be given, and an 1 = Demanding Plea. 
made, no new ruſe ibi hen neceſſary to b R 
In caſe of a wh ibid. A demand of pi e made 245 
av — ole term, rale when | Cannot b 1 3 ibid. 
ibid.“ given e demanded till rule be 
ibid. D 


When 
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When not neceſſary to be made 
Page 248 
Demand of plea, waiver of bail, un- 
leſs they be ju;cthed ibid. 
Demand of plea before appearance 
or plaintiff has filed it, a nullity 
ibid. 
There muſt be a demand of plea 
2-2ioft a priſoner in cuſtody of 
the marſha!, but not neceſſary 1n 
cuſtady of the ſheriff ibid. 
Cannot ſigo judgment till the epi- 
ration of 24 hours from the time 
of the plea demanded 1bid 
If plea be demanded on Saturday, 
24 hours to plead after demand, 
excluſive of Sunday 249 
Bad on back of declaration ibid. 
But it is ſaid 1t may be made at the 
time of delivering declaration ; 
fed quære, and note thereon 753 


Searching for Plea; 


Where to be ſearched for 253 

It may be filed at any time before 

judgment ſig ned ibid. 
Rules enlarged 96. 


Rules neceſſary te be knexwn by Prac- 


tijers 90 
Rule for Judt ment. 

low to be given 3%0 

The form ibid. 


Sailer. 


() ſeaman ſhall be liable to be 
taken out of his Majeſty's ſer- 
vice, otherwiſe than for ſome 


| crimiral matter, unleſs the debt 
amount to 20). Page 102 
Piaintiff vupon notice, Sc. may en- 
ter 4 common appearance, &c. 
and proceed to judgment, Se. 
ibid, 


Satisfaction 51. 


Jou to enter ſatis faction on record 


3 505 
Satisfaction piece 566 
Where to be filed ibid. 

Scire facias. 
Of reviving judgment 468 


A /ci. fa. to revive ſecured to pay 
an aunuity is an action, and an 
annuity mult be inrolled before or 


void 46g 
lt is 2 judicial writ ibid. 
| In nature of an original ibid. 
Ard held to be an action ibid. 


An exrcution after year and day 
without . fa. not void, but 


voidable 469 
Mot be ſued out in county where 
venue is ibid. 


| No /cz. fa. neceſſary where deſend- 


| ant mace the delay 


[ 


If cauſe be tried within term, may | 


be given any time within four 


days after term, but cannot be 


given before the day in bank jb. 
Expires in four days after it is given 
( Sunday no day) ibid. 
No rule upon a nonſuit, but coſts 
may be taxed after the day in 
bank 381 
Rule may be given by original, on 
return day of d:/tringas ibid. 
May fign final judgment though the 


plaintiff be baukrupt ibid. 
Death of either party ibid. 


ibid, 
So, if there be a cet executio, no 
ſer. fa. neceſſary, but it not taken 
out within a year after ce/et is de- 
termined, a . Va. is neceſſary 
ibid. 
If he delays by injunRion, not ne- 
ceſſary 470 
Computation of che year ibid. 
If execution not returned or filed, 
continuances cannot be entered 
ibid. 
If error be brought, though party 
be hung up many years, no ci. fa, 
ibid 
In no cafe where parties are changed 
3082 ought 


d . 


ought execution to go without 
ſei, fa. Page 470 
If recovery againſt a feme ſole, ci. 
fa. muſt go againſt huſband, if 
ſhe afterwards marry 471 
The huſband cannot have execu- 
tion without i. fa. where feme 


pleads coverture ibid. 
It is neceſſary on a judgment of 
nonſuit ibid. 


If executor or adminiſtrator obtain 
judgment and dies beſore execu- 
tion, adm. de bonis non {hall have 
ci. fa. ibid. 

It may be ſued out of courſe in 
ſeven years, but afterwards a mo- 
tion muſt be made at ſide bar ib. 

May be ſued out if not above ten 
years, on motion without affidavit 

ibid. 

If above ten years affidavit ibid. 

When a new ci. fa. is neceſſary ib. 

Execution cannot be ſued out after 
judgment revived, it above a year 
and a day 472 

When an &las 15 requiſite ibid, 

Sci. fu. on which notice is given to 
lay four days ibid, 

Every firſt writ on which a ni: is 
returned, to lay ſome time ibid. 

Alias to lay four days ibid. 

And ſheriff to indorſe the day he 
receives it ibid. 

No alias to iſſue until the firſt writ 
be returnable - ibid. 

Each to have ſeven days between 
the tete and return by bill ibid. 


If only one. ci. fa. by bill, four days 


between tee and return, contrary | 
to former caſes 473 
It is ſaid party may be ſummoned 
before court upon return day, 


good ibid. 
1475 fa. be left for a nihil one day 
before return, good ibid. 


If returned ci. fa. four days ibid. 
By original, fifteen days each ibid. 
How to ſue out ci. fa. ibid. 
Ought to be as ſhort as poſſible ib. 
Præcipe for ſei. fa. 


— 
— 


— 


Scire facias in debt Page474 
caſe bid, 

treſpaſs 475 

—— ——— ditto in treſpaſs and 
a ſſault ibid. 
— — covenant ibid. 
Againſt an adminiſtratrix in caſe 
ibid. 


The like againſt an executor ibid. 
How if three executors, and two 
are infants 470 
Sci. fa. for an executor ibid, 
The like for an adminiſtrator ib. 
How to proceed on one /i. fa. if 


ſeire feci be returned ibid. 
How to ſign judgment by default 
77 

The entry of two /ci. fa.'s ibi 
If of different terms ibid. 
The entry of one i. fa. ibid. 
How to appear 478 
Declaration on i. fa. ibid. 
What a ſufficient certainty ia a 
Sci. fa. ibid. 


| When declaration may be intitled 


479 
Proceeding if appearance ibid. 
Cannot amend a /cz. fa, ibid, 


Where probate ought to be taken 
after final judgment, and before 
revivor ibid, 

The Lkeof an adminiftr2tion ibid, 

A /ci. fa. to revive a former judg- 
ment 1s fo far a continuance of 
ſame action, that if plaintiff's 
teſtator agrees not to bring error 
in that former action, it ſhall 


ibid, | 


bind his executors ibid. 
Judgment againſt a /eme ſole, who 
after married ; before execution 
the wife died, the huſband is 
chargeable, but not liable on the 
firſt judgment ibid. 
In cjectment, execution cannot be 
ſued out after year and day, un- 
leſs revived, and it muſt go 
againſt the tertenants as well as 
defendants 480 


Preceeaing 


F 
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Proceeding by Original upon a (ci. 
ta. and (ci. fa. thereon Page 480 


Teſte and return incluſive of the 


fifteen days, held good ibid. | 


If the plaintiff dies after interlo- 
cutory judgment, it may be re- 
vived by his executor or admini- 
ſtrator, and ſo if defendant dies 

: 481 

How to proceed thereon ibid. 

Sci. fa. by an executor after an in- 
terlocutory judgment, and be 


fore inquiry executed ibid. 
The like by an adminiſtrator (mar- 
gin) ib ed. 
How to appear 432 
If no appearance, how to ſign 
judgment ibid. 
How to enter ſame after final judg- 
ment 483 


Sci fa. againſt an adminiſtrator of 
defendant, after interlocutory 
judgment, and before inquiry ib. 


Proceedings by ſcire facias againſt 
Bail, &c. 484. 
Zy the terms of the recognizance 
they are bound to render at the 
erd of the ſuit, therefore you 
may proceed by action or i. fa. 
ibid. 

Bat before any proceedings a ca. 
/a. muſt be taken out, and lie 
Four days in the office before the 


return ibid. 
No execution but a ca. /a. has ef. 
fect to fix bail ibid. 


It is neceſſary to make entry of re- 
cognizance of bail, previous to 


the /ci. fa. or action ibid. 
Bail are not diſcharged on account 
of cognowit 485 
How to proceed by Action ibid. 
The ac-etiam of the writ ibid. 
As to the venue ibid. 


Suipg bail below pending in par 


lament a contempt ibid. 
As to the tee and return of ca. /a. 
by original ibid. 


The like by bill Page 448 
The bail muſt pay coſts of action 
on recognizance ivid. 

| Bail have eight entire days in full 
term to render, if ſued by = 
ibid. 

If four days only in one term, have 
eight in the neut in full term to 


render ibid, 
How much bail are liable for ib, 
Explanation of the rule ibid, 
Proceedings by ſci. fa. againſt Bail 
by Bill, 437 
Venue ibid. 
Docket of the recognizance of bail 
| ibid, 

Roll and ca. /a. need not be filed 
till replication ibid. 


The filing ca. /a. cannot be ſtaid. 
although not filed the term in 


which it is returnable 438 
The form of an entry of the recog- 
nizance of bail ibid. 


How to ſue out ei. fa. by bill 489 
When to be teſted by bill and ori- 
ginal ibid. 
Alias to lie in the office four days 
before return ibid, 
f there be only one e. fa., how 
to proceed ibid. 
As to the time of ſummons 490 
Sci. fa. againſt bail in caſe ibid. 


The like in debt ibid. 
Præcipe 491 
Rule for judgment ibid, 


| When judgment ſigned, may ſue 
out fi. fa, and ca. /a. againſt the 
bail, and may be levied on ei- 


ther or both ibid, 
Entry on the roll of the two /i. 
Vas and judgment 492 
The like aud one returned /cz. feci 
| 4 

If ci. fa.'s be of different . — 
how to enter them ibid. 
low to appear ibid, 


The form of the declaration ibid. 
Although the laſt Ii. fa. be re- 
| turnable laſt return, yet may 
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entitle declaration, es of the; four days between ce and re- 


term generally Page 49 turn if Ly bill Page 49 
What bail may plead in Pw 911 Caſes contra a ib 
charge ibid. Bankrupt attending commiſſioners, 
How the replication on a plea of may be token by his bail and 
death of principal ought to con- rendered 500 
clude ibid. Render on guarte die poſt of return 
Bail below not liable to coſts in of ſecond ci fa., if proceedings 
error ibid. be by original fitting court, good, 
but after not ibid. 
Hew to proceed by ſci. fa. if 4fion The rule with reſpec to the time 
be by Original ibid. of render to be conſtrued ſtrictly, 
| therefore where the defendant 
Appearance to the /i fa. by ori- was rendered into the hands of 
ginal 495 a tipſtaff on return day in the 
Cannot levy coſts on fa. by ori- evening, held bad ibid. 
ginal againſt the bail ibid. 
If execution iſſue »gainſt bail, and | Of exonerating Bail without Sarren- 
no ſatis faction, yet may take the | ger ibid. 
rincipal. g 
abs 2 T If plaintiff declare for a different 


the other, the bail are not diſ- cauſe of «ion from what is ex- 


charged ibid. | preſſed in the proceſs, or if by 
Fi. fa. in caſe apainſt bail 436 | original he declare in a different 
Ca. /a. in caſe ibid. county from that where action is 
Teftatum f,. fa. in caſe 497 broug he, bail are diſcharged ib. 
des. /@. ibid. If defendant become a peer, or 
. . TY 38 el 
Fi. fa. in cebÞt bid, member ibid. 
Ca. /a. in debt ibid. 80, if he become a bankropt, and 
| onhtain certifcate 501 
| If an alien be ſent out of the king- 
| 


Within what Time the Pail may 


5 | dom, Cc. ibid. 
FTtudutr the Principal chen Proceed. | The court permitted AN ęxcreretur 
ings are by (ci. fa. 478 

— 


; {to be entered on the bail- piece, 
Bail to acquit themſelves and run | defendant being under ſentence 
no riſk of the death of the of tradſportation 161d, 
principal, ſhould reuder before 


| 

| 
return of ca J. | . | How to render Defendant if in C Js 
Have till the return day ibid. | to of overly bid. 
Of ürſt Sci. fa. if returnees , feet | an im preſied man ibid. 
> 499 Bail may now render before expi- 
Or if an aas, on return Gay, Woy ration of ivle to bring in the 
bill DE. . bid. ö body 502 
If by original, on the guar/e die | 8G before jultifcation ibid. 
Pe i ibid. So after aſigument of bond ibid. 
11 _ SONS» tney have eight | So, if one bail juſtifies though new 
days in fuil term 10 render Tex? bail, old ail may render if not 
after return of 4v3it ibid. exonerated ibid. 


When only one tei. fe. to be re- Bail in error cannot ſurrender id. 
(acc _/cire Fei, no acld to be | | 
| Hew 


I IF. a 2M 


How to exonerate Bail after Render | the coſts in error, as well as the 
Page 502 | condemnation money Page 506 


Notice to be given and affidavit | When court will not ſtay proceed- 

made ibid. Ings ibid. 
If not liable to coſts only ibid. Error brought n B. R. and after- 
Priſoners ſurrendering, the ſtate of wards in parliament, and then 


the cauſe to be added under the | be ſuffered a nenpres on the firſt 
commitment 503 writ: court refuſed to ſtay the 
How to get bail exonerated in an | Proceedings on the judgment 
action by bill ibid, | pending the ſecond writ ibid. 


ibid. If error is brought for the purpoſe 


The notice of ſurrender 


Aſiidavit of ſervice ibid. | of delay, court will not ſtay the 
On ſurrender, reddidit /e to be left proceedings ibid. 
with ſecondary, Sc. 504 If bail undertake to pay four days 
Bzil may take principal on a Sun- after afirmance in the Exchequer, 
day TTY and error is brought in the Houſe 

| i : of Lords after, it is that affirm- 

Of Raying Preceedings againſt Bail, ance which is meant 18. 


(or the Principal upen the Fudg- Where there is judgment againſt 
ment, ) where Error is brought by the bai), court will ſtay proceed- 
the Principal, before Time expires | ings till affrmance upon terms, 
for the Surrender ibid. though ſheriff be in poſſeſſion ib. 
A writ of error is no ſtay of pro- A cegnovit ſigned where defendant 
ceedings on the judgment by ac- | bad conſented that the bail 


tion ibid. | ſhould pay the debt, cognowir re- 
If action be brought muſt put in | {cinded 507 
bail before ſuch motion ibid. | Bail in error cannot ſurrender prin- 
Proceedings ſtaid againſt the bail | cipal ibid, 
pending error ibid. 
If they apply in time, terms are Seal Office Hours 144. 
that they pay, or render within Security for Cofts 193. 


four days after the atfirmance 505 


If they do not apply in time, only Ses "ts Mut Ss 
4 days to pay after affirmance ib. « of evis 273 


A writ of error ſtays all proceedings | Plea of ſet- off 302 
againſt the bail, ſo that you can- | Sheriffs 
not ever call for the ſheriff's re- 7 ; 
how ibid. Haw to compel them to return Writ 
Cannot get a ca. /a. returned by the | and bring in the Body 178 
ſheriff, although a wit of error | Formerly were tardy in returning 
allowed after it was lodged ib.| their writs ibid. 
Ii error is brought and nv bail put | They vere obliged to return their 
in, court will not then ſtay pro-] wiits into court after term ibid. 
ceedings sgainſt bail 506 | Wilfuily delaying ite execution of 
F execution obtained againſt bail, the proceſs, or having levied 
court will not relieve pending money ſhould detain it, liable 
error ibid. to attachment ibid. 
here no bail required in error, if { If a ſpecial bailiff be appointed, 
the bail apply to ſtay the pro- ſerif need not return writ ibid. 
ceedings, they mult undertake for | If plaintiff accept bond, and the 
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bond is valid, cannot rule to 
return writ, if void, contra P.178 


Flew to compel return of Writ 179 


Toretornwrit in 6 days, country ib- 
In Loxdon or MiddleJex, return the 
writ, and bring in the body in 
Four days ibid. 
How to — the ſheriff to return 
writ ibid. 
Aﬀidavit of ſervice of the rule to 
move for attachment ibid. 
Service of rule on the under- 
ſh-riff's agent in town bad 180 
Plaintiff has his election to take 
out the ſecond rule, or aſſign 
bond ibid. 
How rule to be ſerved ibid. 
How to compel to bring in body ib. 
'The two rules muſt keep pace with 


defendant's time ibid. 
Sheriff, to ſave himſelf, may put 
in bail 181 


If bail be not put in in doe time, 
the rule to bring in the body 
may iſſue ſame day rule to re- 
turn writ expires, if the ſheriff 
has returned it ibid. 

Sheriff ought not to be ruled to 
brirg in the body, until the day 
aſter the evpiration of rule to re 
turn writ, if he be attached for 
not obeying the rule, court will 
in ſuch cale ſet it aſide ibid. 

Sheriff's bail may take principal 
and ſurrender him ibid. 

Affidavit of ſervice of rule to bring 
in the body where bail has been 
put in, but not perfected 182 


The like ibid. 
How to draw up rule for the et- 
ta.hment 161d, 
How to rule the coroner Ibid, 
Afﬀidavit when no bail at all is put 
in ibid. 


To ſupport rule ſor an attachment, 
it muſt ſtate perſonal ſervice, and 
original ſhewn 183 

If rule for allowance of the bail be 
not drawn up, an attachment 
may be moved for ibid. 


ä —̃ —— 


How to proceed againſt Sheriff out 
of Office Page 183 
Sheriff not liable to be called upon 
to return proceſs unleſs within 
fix lunar months, and the day 
on which he goes out of office 1s 
to be reckoned as part of the fix 
months ibid. 
A rule taken out previous to term 
dated firſt day of term, bad ib. 
The late ſheriff ought to return 
writs before he goes out of office, 
if not, he will be conſidered as 


an officer and liable ibid. 
How to proceed againſt late ſheriff 
ibid. 


Now liable to bring in the body by 
a rele, formerly by diſiringas 184 
If bail be not juſtified in due time 
or rendered, how to proceed 1d, 


% 


Notes of Caſes. 


Sheriff not liable to be called on 
to return proceſs unleſs within 
ſix lunar months, and the day 
on which he goes out of office is 


to be reckoned part ihid. 
Not liable, although requeſied be- 
fore 6x months expired 185 


If ſheriff be in contempt before de- 
fendant's death, an attachment 
may iſſue ibid. 

On a motion to ſet aſide an attach- 
ment; if on exception, to bail 
and notice given of other bail, 
only one of whom juſtifies, and 
the names of the tormer ones re- 
main, the former one may ren- 
Ger before ſecond rule expires ib. 

If a trial be loſt, court ordered at- 
tachment to lie as a ſecurity 186 


If ſheriff be fixed and defendant 


has merits ibid, 
Bail puc in after ſheriff fixed, and 
no trial loft, court ſet aſide at- 
tachment, and ſuffered bail to 
juſtify ibid. 
Attachment refuſed for not taking 
a replevin-bond ibid. 
Pail to the ſheriff are liable to the 
extent 


It 


P. 


. 


8 


Z = 


extent of the penalty in bond, 
if they enter into recognizance 
only liable to the ſum ſworn to 

| Page 186 

If ſheriff is fixed, though defendant 
die before attachment granted, 
yet hable 187 


Soldiers. | 


No volunteer ſoldier liable to pro- 
ceſs, unleſs for criminal matter, 
or the debt is 201, 103 

Plaintiff may, upon notice given, 
file common bail, and proceed 
to judpment for any debt, and 
ailo to an outlawry ibid. 


Sgecial Jury. 

How to apply for a ſpecial jury 
335 

As to firiking before third ap- 
pointment ibid. 
No coſts of a ſpecial jury, unleſs 
the judge certifies in court ibid. 
None to take more than one gui- 


dea, unleſs a view ibid. 
Change of ſheriffs no difference, if 
jury be once nominated ibid, 


If after ſpecial jury ſtruck, cauſe 
goes off for want of jurors, te 


— 


firſt jury muſt try 356 
New rule for ſetting down a {pe 
cial jury cauſe 360 
Diftringas for a ſpecial jury 366 
Who to make 1t out ibid. 


Statute of Limitations 29. 
When it begins to run 564 
The entry of a bill of Midaliſex to 

ſave the ſtature of limitations ib. 


— 


The like of a latitat 565 

Docket ibid. 

If once done, no neceſſity to do it 

again ibid. 

It may be continued in replication 

ibid. 

Averment neceſſary therein ibid. 

Subtena, 

Subprena to teſtify 390 

Præcipe for diito 307 


To be reſealed if remanet Page 367 
Reaſonavle time to be allo eit - 


nels ibid, 
What witneſs liable to, if he does 
not attend ibid, 
Subpana duces tecum, when neceſſ ry 
1b J. 

Sailors and priſoner of war 368 
Subpana duces tecum ibid. 
Ha. corp. ad teſtificandum 309 
Præcipe for dito ibid. 
Athdavit to ground it idid. 
Witneſſes to have a reaſonable time 
before attendance 370 
Perſonal ſervice required ibid, 


Tender cf reaſonable expences ib. 
Attorney ſubſcribing witneſs muſt 


prove deed ibid. 
What not ſuſſicient ſum ibid. 
Contingent loſſes of witnsſſes can- 
not be allowd ibid. 
If not ſufficient tendered, witneſs 
not obliged to attend ibid. 


Maſter will allow for foreign wit- 
neſſes* journey and voyage, but 
not voluntarily ſtay ibid. 


Sugzeſtion on Record. 


Suggeſtion on the declaration of 
tbe death of one of the plaintiffs 
purſuant to the ſtatute 670 

The like after iſſue joined 671 

The like of a defendant after ver- 
dict ibid. 

Suggeſtion was entered on the 2 
prius record, of the death of one 
of the defendants in the gurata, 
after verdict; upon error being 
brought, it appeared rightly en- 
tered on the iſſue roll, and held 
not to be error ibid. 

One. of two plaintiffs died before 
iater!ocutory judgment, but the 
ſait went on to Execution in the 
rames of both; after this, and 
after motion to ſet aſide the pro- 
ceedings, court permitted a ſug- 
gettion, and to amend the ca. 
Ja. by Hriking out the name of 
the pleintiff who died 672 

Suggeſiion 


As to the afndavit to ſupport the 


Defeadant to ha 


Perfonal repreſents 


Conſcience Af, 


If an action be brought by one 
citizen againſt another, and he 
does not recover 40s. and the 
defendant proves that he was re- 
fident in the city, coſts ſhall be 
allowed him Page 672 

To whom it is given 673 


The Weſtminſter and molt other 


acts muit be pleaded ibid. 
The affidavit ibid. 
Who 1s within the Ceſcription of 
this act ibid. 
If judgment goes by default, he 
mall not be allowed ſuch ſug 
geſtion ibid. 
The coſts of the motion are to be 
allowed, if ſuggeſtion goes 674 
A citizen and freeman of London 
not reſident therein, having a 
demand under 40s. for goods 
fold, againſt another citizen and 
freeman reſident in the city, 1s 
not bound to ſue in the court of 
requeſts, for the att applies only 
to caſes where both are reſiding 
in city ibid. 


Suggeſtion for Coſts en the Cour! ＋ 


. 


| Where there was a reference and 
award under 40s. no coſts al. 
lowed Page 676 
If there be a plea of tender, and 


| verdict for 7s. 6d. more, defend. 


ant is liable to coſts 


ibid, 


Summens 95. 


—— ND — — 
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Uſe and occupation though verdict | 


under 40s. cannot be maint:ined 
in court of conſcience, therefore 


no ſuggeſtion ibid. 


Nor does it extend to ſpeciz| ac- 


tions on the breach of agr:2ment 
675 
fuggeſtion 161d; 


40s. does not «fit the Jurifdic- | 
tion ibid. 


But when payments ire given in 


evidence cn the plea of non 429 
fump/it, and verditt under 40s. 
a ſuggeſtion may in mored for | 
ibid. 
ve coſts whether 
plaintiff ſue in bis own right, 
or as perſon2! repreſentative 1b, 
tive cannot: be 


ſued in the couiity Court 


| 
| 
] 
| 
| 
| 
|; 


— 


A ſet- off reducipg the demie 


Surrender by Bail 498. 
Superſedtas, (ce title Priſoners 637. 
T axiag of Crfts 381. 

T enailts in Common 28. 


Tender. 


EFINITION of the werd 290 
Muſt be before action ibid, 

How it may be made ibid. 
When need not lay the money 
down | ibid, 
Tender to attorney ibid, 
If of a larger ſum Cue, and debtor 
aſks for charge ibid, 
No occaſion to produce the money, 
if creditor refuſe to receive it on 
account of more being due ib. 


The party tendering the money 


cannot demand receipt 291 


Proof that defeadant went purpoſe- 


ly to pay rent, and ſaid to plain- 
tiff, I am come to pay you the 
rent; and aiſo refoled on other 
ground than that of the num, 
held to be a ſuficient tender ib. 

A ub pa- na in Exchequer ſlucd out 
before tender, good ibid. 

' How to plead it in an action ia 
debt ibid. 

The like in caſe ibid. 


Tender of goods, how to be pleaded 


ibid, 

Every requifite which is in a par- 
ticular caſe neceſlary to the va- 
Iidicy of a tender, muſt be meun 
to hae been complied with, elſe 
not good ibid. 


ibid. How to plead a tender when the 


duty 


— 
* 


3 


duty arrives at the time of the 

con tract Page 291 
Every requiſite muſt be ſhewn ib. 
How to plead tender of ſtock 292 
When to plead a plea of tender 


ibid. 
Tender to the whole declaration, 
good ibid. 


Non afſumpfit to the whole, and 
tender as to part, cannot be 
pleaded ibid. 

Tender made in term the day bill 
filed, and before it was filed, de- 
claration filed generally; ſum- 
mons to amend it by intitling it 
as of that day, judge ſaid, it 
would not aſſiſt defendant ib. 


Freſh demand and refuſal 293 | 
If iſſue be on the tender ibid, | 
Subſequent demand by an attor- | 
ney's clerk, not good ibid. 
If plaintiff takes money out of 
court, he may proceed on gene- 
ral iſſue for farther damages ib. 
Tender by juſtices ibid. 
In tre ſpaſs 294 
Diſtreſs for rent ibid. 
To an action for pound breach, 
not good ibid. 
Allowed to be pleaded by exciſe 
and cultom-houſe officers id. 


A tender in any money coined at 
the mint, upon which there 1s | 
the king's ſtamp, is good ibid. 

To an avowry for damage feaſant | 

in replevin, tender muſt be 
pleaded to have been made be- 
fore impounding ibid, 

To an avowry for rent, plaintiff 
may plead a tender and refuſal | 
without bringing the money into 
court ibid. 

If diſtreſs rightfully taken, cannot 


plead tender of rent and coſts 
in bar of avowry, for rent in 
any caſe, unleſs, Oc. ibid. 
If tender be pleaded with @ 7cut- 
Jour priſt, and money brought 
into court, how to proceed ib, 
Money cannot be taken out by de- | 


E X. 


ſendant although he has a ver- 


dict Page 295 
If the money is not paid into court, 
may ſign judgment ibid. 
How to pay the money ibid. 
As to coſts ibid. 
Tender of bank notes, when good 
ibid. 


Non afſumf/it, and plea of tender 304 
Replication if he takes money out 
of court, and goes for farther da- 


mages 395 
Terms, 
Why ſo called 83 
Formed from the canonical conſti- 
tutions of the church ibid. 
When ſettled 84 
Days in bank 85 
Of the firſt return of the term and 
eſſoigns ibid. 
The appearance day ibid. 


The term regularly but one day ib. 
Firſt day is the eſſoign day, guarto 
die poſt is a day of grace ib. 
Jucgments relate to the firſt day 
though a day be aflipned fer ar- 
gument at a ſubſequent day ib. 
Quarto die poſt is the full term ib, 
No judgment upon default, till the 
guarto die poſt 86 
Judgments relate to the eſſoign day 
it proceeding by original, if by 
bill to guarto die poſt ibid, 
Eſſoign gay for many purpoſes firſt 
day of term, aud conſidered as the 
firſt day, though courts do not 


ſit ibid. 
Michaclmas term and returns ibid. 
Hilary ibid. 
Eaſter ibid. 
Trinity 87 
Obſervations on the terms ibid, 
When Hilary term begins and ends 
ibid, 

Ea/ter term ibid. 
— Trinity term ibid. 
— Aichaclmas term ibid. 
The ficit and laſt days of terms are 
appearance days 88 
When 


. 


Page 88 
ibid. 


When no ſittings 
Trinity term enlarged 


Teſte and Return of Writs. 


Obſervations on the returns ibid, 
What days to be avoided ibid. 
If return be on dies non, void ibid. 
Return of writs by bil! 89 


What writs muſt be returnable on 
days certain ibid. 
Award of proceſs on Sunday, void ib. 
Court mult take notice cf almanack 
x ibid. 

One judge ſits on the 28th May ib. 


So on inquiry 


C Page 337 
This rule does not extend to judg. 


ment in caſe of a nonſuit ibid, 
If a judge's order be obtained, ng 
need of a term's notice; but if a 
ſummons only, and no order, 
moſt ibid. 
Conſtruction of the rule requiring a 
term's notice 338 
Signing a concilium prevents it ib. 


If Cauſe be delayed by Irjunction. 


May then proceed without a term's 
notice ibid. 


Writs grounded on original, to have | When new notice js requiſite 339 


15 days between tee and return 
1b1d 
When not 


Except ca. /a, to charge bail where 


proceedings by original 1bid, 


Tranfitory Afions 226. 230. 
Trial, Notice of. 


Due notice in all caſes 335 
If venue be laid in Londen or Mis 
dieſex, and defendant lives above 
4O miles, 14 days ibid. 
If venue in country, 10 days at leaſt 
ibid. 

Explanation of the ſtatute ſo as to 
make the 14 days neceſſary ibid. 
Eight days in Londen and Midalgſe 
6 

If any of defendants live Foun 
40 miles from London, it is ſaid 
14 days, if venue there; this is 


| Notice of trial to defendant when 


contracifted by a new determin - 
ation ibid. 
Venue in London, deſendant refided 
in India, court held 14 days ib, 
Notice of trial to be in writing ib. 
When Sunday accounted ibid, 
Explanation of notice for aſſizes ib. 
To turnkey, good $37 


When a Terms Notice, 


What will prevent it ibid. 
Term's notice, if given, muſt be ſo 


given beſore eſſoigu day ibid. | 


good ibid. 
GC | Notice of trial for London ibid. 
The l:ke for Middle/ex ibid. 
The like for the affizes ibid. 


Notice for the ſpecial iſſue when 
to ſetve for the general iſſue ib, 
If plaintiff concludes ad patriam, 
and gives notice of trial, defend- 
ant de murs to the replication, and 
jodgment for plaintiſf: ſame no- 
tiie to ſerve for inquiry, but 
plaintiff to give notice of the 
Gay and hour of executing it 


ibid, 

Trial by Proviſe. 
Fall-n into diſuſe 340 
The ſtatute 7 8 V. z. ibid. 


Prohibition, quare impedit, replevin, 
&c. may have it ibid. 
For why ordained ibid. 
No trial by proviſo, unleſs there 
be a default made ibid. 
When detendant can make out the 
Verire ibid. 
The defendant muſt give plaintiff 
notice of trial 341 
Plaintiff may alſo give notice ibid, 
Maſter gives a rule for proviſo ib. 
Coſts to te paid if defendant does 
not try his cauſe ibid. 


If a record has been once carried 
down by plaintiff, and new trial 
1! 


C 


it muſt be carried down by pro- 
vio Page 341 
The rule if obtained before trial 
and after notice will do 
Ifue out of court of Chancery, de- 
fendant may carry it down ibid. 


How to put off Trias ibid. 


Afidavit 343 
It put off at x prius, copies of at. 
fidavits to be given as well as no- 
tice ibid. 
If coſts are not paid ibid. 
If libels have been diſperſed to in- 
fluence jury, it will be put off ib. 
Afidavit of a third perſon may be 


read 344 
If witneſs leaves town after notice 
given ibid. 
If defendant's attorney 111 ibid. 


What affidavit to put off trial ought 
to contain ibid. 
Trial not to be hurried to do in 
juſtice ibid. 
What will ſatisfy to put off trial ib. 
IF witneſs in France, it muſt ſtate 
he is willing to come ibid. 
When may be put off at n//! prius 
ibid. 

Only put off from term to term ib. 
Short Notice 345 
Four days before commiſſion day 


342 


As to continuanoe to next term 
Page 346 

Of Cofts. 
If plaintiff does not proceed to trial 
purſuant to notice, he muſt pay 


coſts ibid. 
A flidavit ibid. 
How to move ibid. 


Affidavit of demand and refuſal of 
the payment of coſts 347 


May move for aitachment, and 


how ibid, 
Trial at Bar. 

Cannot be moved for until iſſue 

joined 352 


And muſt be by ſpecial jury ibid. 
Cannot be had in London ibid, 
Are allowed in iffvable terms if, 
Ee. ibid, 
Granted upon difficulty of title ib. 
Cannot be granted though conſent- 
ed to, without leave ibid. 
Never allowed in an iſſuable term 
unleſs the crown be concerned ib. 
As to notice of ſuch trial ibid, 
And the entry of the cauſe ibid. 
Copy of iſſue to be leit with clerk 
of the papers, who makes four 
copies for judges 353 
What 1s a proper caſe for a trial 
at bar ibid. 


ibid. If plaintiff under indigent circum- 


in town two days ibid. 


Countermand in London or Middle- 
ſex, two Days ibid. 


if deſendant lives above 40 miles, 
ſix days 


The form of a countermand ibid. 
Cannot be countermanded and 

continued at ſame time ibid. 
Colts, if no proceeding ibid 
Days, how reckoned ibid, 
Continuance of Notice ibid. 
Notice of ibid. 


Ji good continuance of a bad no- 
de, will not avail 340 


ö 


ö 


[ 


ſtances, the defendant if he ap- 
plies, will be laid under terms 
as to coſts ibid. 
The court will in every caſe exer- 
cife it: own di ſeretion ibid. 


ibid. Leſſor of plaintiff being privileged, 


motion refuſed to name a good 
plaintiff ibid. 

f a judge be concerned, motion 
may be made without affidavit 
ibid, 

The affidavit in ejeAment ibid. 
Plaintiff may countermand notice 


ibid. 
ibid. 
if 


Of the venire and difringas 
New trial 


1 


If action in a county p1iatine P. 354 If verdict be from a ſlip or inad- 


vertence Page 302 
New Trial. If plaintiff conceals witneſs 21500 
When firſt grented 3288 Theſe motions are encouraged ib. 
Venire de nowo, when may be grant- Value alone not a ground 393 
ed, and how new trials were 1n- It muſt involve in it a doubt ib. 
trod uced id. 211 
A gereral verdict can only be ſei i trans er * 
right by a new trial 389 In penal aGions, no new trial if 
Neceſſæry to juſtice to reconſider for defendant, unleſs a miltake 
the caſe ibid. n Judge ibid. 
Generally on payment of coſts ib. Indictments ere exceptsd ibid. 
It depends on the diſcretion ot | 8% in an action ſor malicious pro- 
court ibid.  fecurion 394 


Will not be granted to give de- 


: jury, ſabſi 
Trials by jury, could not ſubſiſt fendant an opportunity of prov. 


without a power to grant new 


trials ibid.“ ing illegality of policy which 
The diſcretion of the court to be a a s not legal | ibid. 
ſound one | ibid, New trial will not be granted to 


let party into a defence, which 
he was appriſed of at the firſt 
trial ibid; 
If juſtice be done 1bid, 
A ſecond new trial granted ibid, 
May be in ejectment, and after a 


If parties have apreed to abide by 
one action, (ſeveral dependiag,) 
it ought to be ſuch a verdict as 
court think ought to ſtand ib. 

It may be had on an information 
on quo warranto 390 


So after nonſuit, if improperly di- , dial at bar +.» 
8 n impropen eg, Ja an ation for a libel refuſed, 
What is 2 new trial ibid. | though found for defendant 
In criminal caſes, when may he |, *#24nk evidence 1 
moved for ibid. No new trial if money paid into 
If a judge who tried the cauſe dies, | _ ©PE OY auctioneer ibid. 
to be made on a ffidavit big | Seldom granted in caſes of perſonal 
Of exceſſive damages I. 7". ibid. 
If notice of trial be bad, a new Nor in crim. con. ibid, 
trial 391 Iaquity may be ſet aſide for ſmall- 


neſs of damages, or exceſſive ib. 
big, If jury have found on a preſump- 
tion contrary to evidence, n9 
If jury toſs vp for verdict 392 new trial, if entitled to recover 
If under- ſnheriff be attorney in the! in conſcience ibid. 

cauſe, and return panel, ne Penalty on game laws no new trizl 

trial ibid | dich 
If evidence on both ſides, though If verdict be conſiſtent with the 


When it wwill not be granted 


———__—_—_— — 


verdi& againſt judge's opinion, juſtice, conſcience, and equity 

no new trial ibid. of the caſe, no new trial ibid. 

Affidavit of jurywen ibid. How to move for new trial 396 

If bill of exceptions, no new — | How to proceed if verdict ſet aſide 

ibid. ibid. 

No affidavit will be admitted to ex- | Coſts 397 
plain evidence ibid. 


Treſpaſi. 


V. 
* 


. 


W. 


E BE 8 2 - 


different counties, both materia! 


Treſpaſs, vide Actions, Page 24. 
| to the maintenance of the action, 


Trover, vide Actions, 21. how laid Page 227 

: Matter of record ibid. 

Variance 331. Action on leaſe for rent, Sc. ibid. 
J/ENDITIONI exponas 429 If cauſe cf action ariſes partly in 
The uſe of this writ 439 one county and partly in ano- 


ther, may be laid in either ibid. 


Venire de novo 388. If an aſſault happened abroad, may 


lay venue in Lendon 228 

Penire facias 49- Every tranſitory action may be laid 

Venire facias 304 in any county, though the mat- 
The like where there are two de- ter ariſes beyond ſea ibid. 
fendants, and one lets judgment | Vu cannot be laid in Wales in & 
go by default ibid, | cranſitory action ibid. 


When plea of one defendant enutes Declaration laid in Norauich, but 
to all, and when not ibid. Norfeli in the margin, good ib. 
Where ſheriff is a party, it mult be Actious on penal Ratutes to be laid 
awarded to the coroner 365 in their proper county ibid. 
If rent be received in Midaleſex, 


Venus. and an account ſettled in Londas, 

The derivation of the word 225 in an action for uſury, and ba- 
General rule of law reſpecting the | lance paid there, the venue in 
ve nue ibid. | Londen good ibid. 
Many niceties got over 226 Conttruction of 21 Tac. 1. 229 
Aſter verdict, no judgment ſha:l Action on a patent good in Mid- 
be ſtaid for that there is no pro- dle/ex ibid, 
per ccunty or place where achon In action again juſtices or officers, 
laid ibid. Oe. loca ibid. 


Every wen. Fac. in penal actions ig If action be againk a juſtice for any 
Lancaſter, &. to be awarded cf thing done by color or under 
the body of the proper county iv. | pretence cf his office, though not 


Real actions to be laid in the pro- | firift}y within the duty of his of- 
per county ibid. | fice, comes within the at ib. 
Venue by bill, is loczl or tranſitory Turnpike-man, when action is tran- 
ibid. . fitory againſt him ibid. 

If zQion ariſes in any county it is In actions on the 13 Geo. 3. c. 78. 
tranſitory ibid. | relating to the highways, venue 
When the laying of venue in a local ibid. 
wrong county, is the loſs of bail | So againſt exciie and cuſtom-houſe 
ibid. | officers ibid. 

Perſonal actions, as debt, Sc. may | Nuiſance, local 230 
declare in what county plaintiff If uo venue be laid in the body of 
pleaſes ibid. the declaration, reference had to 


If founded upon a thing done out | the margin ibid. 
of the realm, may be brought in | But if proper venue be in the body, 
any county ibid. the word in the margin will not 

When for a tranſitory thing it may | vitiate it ibid. 
be brought in any county 227 | Attorney plaintiff may lay verre 

When founded on two things in; in Midaleſex, and cannot be 

13 changed, 


3 


changed, otherwiſe if defendant 

| Page 240 
Debt for rent againſt leſſęe not lo- 
cal, otherwiſe againſt an aſſignee 

. ibid. 
Where a certain place cannot be 
known, whence venue ſhould be, 
the venue is to be de corp. com. ib. 
Caſe for forging a will brought in 
Midaleſex, land compriſed in it 
Jay in S»fu/k, the venue was 
changed into SZ ibid. 


Of changing the Venue in tran/itory 
Actions ibid. 


Court will not change the venue to 
any of the four northern counties 
previous to the ſprirg circuit ib, 


Tn what Actions the Venue cannot be 
changed 231 


In what actions the venue may be 
changed 232 
Libel written in Yorkſhire, and ſent 
to Germany, it was changed from 
London to Torkſhire ibid. 
After venue changed on the com- 
mon affidavit, court will not alter 
it, though the witneſſes live in 
Scotland, and are willing to come 
to Carliſle ibid. 
In debt on bond, venue in London, 
witneſſes all lived in Lincolnſbire. 
and a ferious defence, court 
changed the venue ibid. 


When a fair Trial cannot Le had, 
though laid in the proper County, 
the Court have Power to depart 
from the general Rule of charging 
the Venue to the County at large ib. 


Unleſs it be on terms 233 


. 


trial in Lancaſter, and therefore 
ſent it into Yorkſhire Page 235 
The motion is to try the cauſe in 
the next county, and not to 
change the wenue 236 
Debt on bond at Derby, adm. by 
the biſhop of Litchfield, wenuc 
laid 1n Derby in the body ; Lon- 
don in the margin; on general de- 
murrer, held it would not vitiate 
ibid. 

Not ſettled whether court can 
change the venue from an Eng- 

| liſb county, to a Welch one ib. 
The motion muſt be to change the 
venue into the Velch county, and 
not into the adjoining Engliſh 
county 101d, 
[f judgment go by default, to di- 
rect the inquiry to the We/ch ſhe- 
riff ibid, 
Reaſon why court refuſed the wenue 
being changed from an Engli/þ 
county, to the next Engii/h coun- 
ty, becauſe affidavit cannot be 
departed from idid. 
But court changed from Mziddle/ex 
into Wales 237 
Cannot be changed into a county 
palatine ibid. 
But it may be to Cheſter ibid. 
It cannot be changed to delay trial, 
as to Briſtol; nor to a third coun- 
ty without conſent ibid. 
If venue be laid in Bri/tol, it muſt 
be to try in the next county ib. 


ö 


In what Caſes it may be changed 
from a County at large, to a City 
and County ibid. 


As to the Venue reſpecting privileged 


If a fair trial cannot be had in | Perſons ibid, 


ales, a certiorari will be granted 


235 
Action in Pocle, venue changed 1ato 
Hants ibid. 


So, where offence aroſe in Che/er, 


denue into Salop 
Court ſaid, they could not order a 


7 


If they ſue as common perſons, or 


en auter droit ibid. 
If either of them be defendants ib. 
Clerk of aſſize plaintiff 238 


ibid. If cauſe removed by hab corp. 


out of Canterbury, if action be 
tranl1torys 


E 


e tranſitory, where venue is to be If after rule to change the venue, 
5 laid Pag 238 the plaintiff undertakes to bring 
: Within what Time Venue may be it back, muſt giveevidence of ſome 
5 changed ibid. | matter in that county Page 242 
* Plaintiff after eſſoign day of ſubſe- = Prdi 383. 
1 quent term after appearance, What it aids 388 
2 not to alter venue ibid. Special Verdi 383. 
- Cannot move until appearance, nor | Tn, ſpecial verdicis, counſel to ſub- 
e after plea ibid. | ſcribe the points 334 
. After iſſue it was changed ibid. | Deeds to be found according to the 
1 When changeable in tranſitory ac- ſubſtance, ſhortly ibid. 
- none ibid.] How to proceed on a ſpecial ver- 
1 May be changed if defendant} gict - ibid. 
- comes in on the exigent ibid. Copies of the whole record and 
1 It is ſaid, if he has time to move verdi& to be made for the judges 
A in one term, cannot do it in the ö 38; 
. next 239 | If judgment pronounced le 
X May be changed after order for þ Et ibid. 
time, but not if vpon terms of If counſel do not agree in the ſtate- 
7 ſhort notice for fi;ſt ſittings ibid. ment of facts ibid. 
a PlaintiF muſt move to diſcharge FLAY. 8 
b the rule before replication ibid. pecial Cafe 385. 
5 Plaintiff cannot change the wenue, | How to proceed 386 
2 but he may do 10 by amending | What it ought to ſtate ibid. 
1 ibid. When to be ſet down ibid. 
x How to move to change Venue 240. phos * =. 
G Affidavit ibid. * 
avi ibid, | ; . : 

Upon plaiotiff's undertaking to TO EY any en 
. give ſome matter in ifſue ariſing; of the jurors or more ſhall have 
N in the county wherein the action 1 57 
: nr vil be diſcharged > ib. ere 
" Venue was brought beck after two How to ovale a rule ES ev 
„ trials 241 8 

The undertaking is abſolutely ne- Shewers, their duty 35 
4 _—_— ibid. Wales. 
5 Rule to pay money into court ſuf- The ſeveral Shires 132. 
. heient OD ibid. O arreſt to be made in Wales, 

f the c2ufe of action aroſe abroad unleſs the debt amounts to 
4 fofticient to prove it ibid. 20]. 100 
. L the iſſue be once altered, cannot If it is a V elch iſſue, to be tried in 

be brought back 242 the next Exgliſb county, how to 

r Formerly it was required to give z ard the Ge 333 
. evidence in the county wherein | 
* the venue was retained, or be Warrant of Attorney. 
3 nonſuited ; but fince, the plair- No bailiff, Tc. to take any war- 
. | tiff is bound only to give ſome | rant, but in preſence of an at- 
e evidence, or be non ſuited ibid. torney 8 


| 44 
7 3H When 


—_— 


„„ a ws * 


When an attorney mult be preſent, 
- on taking a warrant of attorney 
9 Page 448 

Warrant executed by a perſon in 
cuſtody, not valid unleſs his at- 

© . torney be preſent, and a witneſ: 


to the due execution © ibid. 
Extends to warrants executed in 
Trreland ibid. 


Conſtruction of R. E. 15 Car. 2. 449 
If confeſſed for more than due ib. 
Priſoner in execution paid part of 

debt, and executed a new war- 


rant without attorney preſent, 


held well ibid. 
When no neceſſity for an attorney 
to be preſent ibid. 


How to enter it up, if given to a feme 
ele, who afterwards marries ib. 
Tf warrant be to two, and one dies, 
ſurvivor may have leave 450 
If obtained by fraud ibid. 
If given by ao infant, will be or- 
dered to be delivered up ibid. 
But, if une covert gives one, not, 


will be put to error ibid. 
Will not be ſet aſide if given with 
a view to cheat ibid. 


Warrant executed by a priſoner on 
criminal proceſs, is good, though 
no attorney ibid. 

A cognowit taken of defendant in 
cuſtody without preſence of his 


attorney, bad ibid. 
How to enter it if defendant dies 
In vacation 451 
Warrant of one executor will not 
authorize for all 452 
Cannot be entered after plaintiff's 
death | ibid. 


Warrant of attorney and releaſe of 
errors, good in one inſtrument ib, 
Cannot enter it after plaintiff”; 
death, unleſs the words executors, 
&c. ibid. 
If 4. indebted to B. and C. after 
being ſued to judgment, and ex- 
ecution by B. go to C., and vo- 
Juntarily give him a warrant on 
which judgment is immediately 


| 


entered, and execution levied on 
ſame day on which B. would have 
been entitled to execution, and 
threatened to ſue it out, the pre. 
ference ſo given by A, to C. is 
not unlawful Page 452 
If warrant of a particular term, muſt 
be entered that term ibid. 


ben Motion neceſſary to enter up the 


Tudgment 453 
If deiendant die in term, and judg- 
ment entered in vacation, it is 
good ; but execution teſted laſt 


day of term will be ſet aſide, 
mult ſue out ci. fa. ibid, 
[f above 10 years ibid, 


How to apply in Vacation ibid. 


Hoa in Term bdbid. 
The affidavit 454 
How to fign Judgment ibid, 
The Memorandum 455 


If above twenty 20 years old bb. 
If a bankrupt, to gain his liberty, 
execute a new warrant and bond 
for ſame debt, it is an extinguilh- 
ment of the old debt, and he 
ſnal! not be diſcharged, although 
he has his certificate ibid, 
If it is given for an uſurious debt, 


7 ' 


Warrant to proſecute 137. 


to defend 188. 


Witneſſes. 


Who are good witneſſes 376 
Who not ibid, 
Intereſted ibid, 
How to compel them to appear ib. 
If witneſſes are going abroad, may 

be examined before a judge 370 
How to proceed in term ibid. 


The like in vacation 371 
The 


court will direct an iſſue ibid. 
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376 
ibid. 
ibid. 
IT ib. 
may 

70 
1500 

371 

The 
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The form of interrogatories for 

plaintiff Page 372 

The like for defendant 373 
Writs. 


Return of writs in the four terms 86 
What days are good returns by bill 
8 
Obſervations on the terms bil 
The like on the return of writs ib. 
Return of writs by bill 89 
Award of proceſs void ibid, 


Writs grounded on originals to be | 


_ returnable on a general return 
ubicungue ibid, 


| All original writs to have fifteen 
days between ee and return 
| Page 
The court of C. P, amend all meſne 
proceſs in the zefte ibid. . 
What writs need not to have fifteen 
days between Ze//e and return 90 
Ca. Ja. wherein any exigent after 
judgment is to be awarded, is to 
have fifteen days 1 
{So a ca. /a. to make bail liable, 
| where proceedings are by ori- 
ginal ibid. 
Sheriffs to return writs on the day 
rule expires 


1 
{ 
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